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MEMORANDA. 

Ik  Trinity  Term,  1863,  E.  D.  Ibblakd,  Esq.,  resigned  the  office  of 
Attorney-General  for  the  Colony  of  Victoria,  and  was  succeeded 
by  Geobgd  Hightbothah,  Esq. 

In  the  Vacation  after  Trinity  Term,  1863,  Aechibali)  Michib,  Esq., 
of  the  Middle  Temple,  London,  and  Supreme  Court,  Victoria, 
and  EicHABB  Daties  Ibelaitd,  Esq.,  of  the  Queen's  Inns, 
Dublin,  and  Supreme  Court,  Victoria^  were  appointed  Her 
Majesty's  Counsel  learned  in  the  law. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

ZZr  THB 

Shtupttmt  Court  oi  Vktoxia, 

IN  EQUITY. 
HIS  HONOUB  BOBEBT  MOLESWOBTH,  Esq., 

ovs  ov  no  jinMBS  ov  nm  oovmT, 

AND  ON  APPEAL  TO  THE  FULL  COUET. 


1B68. 

BOYCE  ..  PABKEB.  ^^^8. 

I  A  motion  fbr 

N  this  Suit  a  decree  for  sale  had  been  made.  liberty  to  the 

Plaintiff  to  bid 
at  a  Bale 
Mr.  Bwmy  now  moved  ex  parte  for  liberty  to  the  Plaintiff  nnder  a  decree 
.     ,.j     .  .  T 1^  should  not  be 

to  bid  at  the  sale.  „^^  ^^^.^ 

Mb.  Justice  Moleswobth. — ^I  think  this  motion  ought 
to  be  on  notice.  There  may  be  conditions  imposed  upon 
the  Plaintiff  if  he  obtain  liberty  to  bid. 

Motion  refueed. 


VOL.  II. — XQ.  B 


SUPREME  COURT :  VICTORIA. 


1868. 


March,  6,  9, 

io^»-  EVANS  V.  GUTHRIDGE. 

principle  of       A  HE  Government  of  Victoria  having,  in  July,  1858, 

equity  by         advertised  for  tenders  for  a  contract  for  the  construction  of 

wmcn 

tnuteesfor       the  Geelong  and  Ballaarat  Railway,  George  Sexton  Evans 

fiSrtymSkiiMr    *^^  William  Robert  Merry  tendered  therefor,  and  their  tender 
a  bargain         was  accepted  hy  the  Government,  subject  to  the  payment 

for  tlie 

adjustment  of   ^^^  *^®  Treasury,  at  Melbourne,  of  £30,000  as  security 

complicated      fQj.  ^he  due  performance  of  the  contract. 

rights, 

representing 

^^t^^  Prior  to  the  contract  being  signed,  it  was  agreed  between 

and  acting  for    Evans,  Merry  and  William  Little  that  they  should  enter  into 

wcwdd'for  ^     partnership  under  the  style  of  **  Evans,  Merry  d  Co,"  for  the 

themselves,       purpose  of  carrying  on  the  contract ;  that  the  deposit  of 

are  to  have 

their  bargains  ^30,000  should  be  found  by  LU^,  and  that  any  further 

be^^the       oapi*^  necessary  for  carrying  on  the  contract  should  be 

person  who 

assigned  to  them,  frandnlently  indaced  another  party  to  the  bargain  to  enter  into  it. 

B.,  Jf.,  4*  L.,  as  partners  under  the  style  of  E.  M.  ^  Co.,  entered  into  a  Qovemment 
railway  contract.  In  this  partnership  L.  was,  in  fieust,  a  trustee  only  for  i^.  G,,  R.  G,, 
and  J.  W,  By  the  articles  of  partnership  between  E,,  M,,  and  L.  it  was  agreed 
that  J^.  and  Jf.  should  each  receive  one-tenth  and  L.  eight-tenths  of  the  net  profits 
of  the  contract.  Subsequently,  N",  Q-.,  R.  G.,  and  J,  W,  assigned  their  joint  and 
separate  estates  to  trustees  for  creditors.  By  a  deed  afterwards  executed  by  E,,  M.,  and 
X.,  N,  G.,  R.  G,,  and  J,  W,,  and  their  trustees,  the  partnership  between  E,,  M.,  and 
X.  was  dissolved ;  E,  and  If.  assigned  their  interest  in  the  contract  Ui  W.  W.  i  and  it 
was  agreed  that  X.  should  give  to  E,  and  Jf.  a  bond  to  secure  (inter  alia)  the  payment 
to  each  of  them,  after  the  completion  of  the  contract,  of  a  sum  of  money  equal  to  one- 
tenth  of  the  entire  net  profits  of  the  contract.  E,  and  Jf.  now  filed  their  bill  against 
Jf.  G,,  R.  G;  and  J.  W",,  and  their  trustees,  and  W.  W,  and  X.,  alleging  that  their 
execution  of  the  last-mentioned  deed  was  obtained  by  the  fraudulent  misrepresentations 
of  iV.  G*  and  JB.  G,,  and  seeking  to  have  the  assignment  therein  to  W,  W,  by  the  Plaintiflb 
of  their  interest  in  the  contract  set  aside.  An  ex  parte  injunction  was  obtained 
by  the  Flaintiflb  to  restrain  all  the  Defendants  fW>m  receiving  any  further  sums  payable 
by  the  Qovemment  in  respect  of  the  contract.  On  motion,  after  answer,  by  the  trustees 
of  if.  G.,  R.  G;  and  J.  JV.,  to  dissolve  the  injunction. 

Seld,  that  even  if  such  misrepresentations  as  alleged  were  made  by  Jf.  G.  and  JB.  G,, 
that  would  not  afford  a  ground  for  the  injunction  against  their  trustees  not  chargeable 
with  those  fraudulent  representations ;  and  injunction  dissolved  with  costs. 


An  objection  by  the  Flidntiff  that  Defendants  who  have  answered,  cannot  move  to 
dissolve  an  injunction  as  agunst  themselves,  until  all  the  other  Defendants  have  answered, 
will  not  be  entertained  as  a  preliminary  objection  to  a  motion  for  dissolution  of  the 
iigunction  by  the  Defendants  who  have  answered ;  but  the  Court  will  consider  upon 
the  merits  whether  the  ii\junction  can  with  justice  be  dissolved  as  to  some  of  the 
Defendants,  until  the  others  have  answered. 

B  2 
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adranced  by  him.  The  £80,000  was  thereupon  paid  into  the 
Treasuiy  by  LitUs,  but  was,  in  fact,  advanced  by  the  Bank  of 
New  South  Wales  on  the  security  of  a  joint  and  several  bond 
for  £60,000,  dated  the  14th  July,  1858,  and  entered  into 
by  Evan$y  Merry  and  LdUle,  as  principals,  and  by  Nehemiah 
6hahridge,  Bkhard  ChUhridge,  James  Webb,  John  Bandle 
Paecoe,  Alheri  Edelman,  and  Oliver  Pamham,  as  sureties. 
PoMooe  was  shortly  afterwards  released  from  this  bond,  and 
ceased  to  have  any  further  connection  with  the  transactions 
the  subject  matter  of  this  suit. 


1868. 
Eyaitb 

GXTTHBIDOa. 


Statement. 


By  articles  of  agreement  dated  the  ddnd  July,  1868,  and 
made  between  Evans,  Merry  and  LUde  and  the  Board  of 
Land  and  Works,  reciting  the  pa3rment  of  the  £30,000, 
Evans,  Merry  and  LdtUe  covenanted  to  make  the  railway  and 
works  and  to  keep  the  same  in  repair  for  twelve  months 
after  the  date  of  the  certificate  of  the  Engineer-in-Chief 
of  the  completion  thereof,  and  also  for  one  year  after  the 
line  should  be  opened  for  public  traffic ;  and  the  Board 
covenanted  that  they  would  pay  to  the  contractors  the 
amount  which  should  be  certified  from  time  to  time  by  the 
£ngineer-in-Chief  to  be  due  for  work  performed  under  the 
contract,  and  would  pay  such  amount  immediately  upon 
the  granting  of  the  certificate  thereof,  deducting  ten  per 
cent,  thereof  to  be  retained  in  the  hands  of  the  Govern- 
ment, and  would  pay  the  balance  which  should  remain  due 
to  the  contractors  after  the  completion  of  the  works, 
including  the  per  centages  so  to  be  deducted,  and  the 
balance  which  might  remain  of  the  £30,000  before 
mentioned,  at  the  times  and  in  manner  mentioned  in  the 
4l8t  and  43nd  clauses  of  the  specification.  By  these 
clauses  it  was  provided,  as  to  the  cash  security  of  £80,000, 
that  on  the  contractors  bringing  plant  upon  the  works  they 
should  be  entitled  to  receive  advances  out  of  the  cash 
security  to  an  amount  equal  to  the  value  of  such  plant,  as 
approved  of  and  estimated  by  the  Engineer-in-Ghief,  not 
exceeding  in  the  whole  £dd,500,  the  balance  of  the  cash 


SUPREME  COURT:   VICTORIA. 


186S. 

Eyaitb 

QUTHBIPQB. 

Siatemeni. 


security  to  remain  in  the  Treasury  until  the  final  comple- 
tion of  the  contract,  when,  on  the  Engineer's  certificate  of 
completion,  it  would  be  repaid  to  the  contractors: 
and  as  to  the  retained  per  centages,  that  the  contractors 
should,  at  the  expiration  of  six  months  after  the  certificate 
of  completion,  be  entitled,  on  the  Engineer's  certificate 
that  they  had  properly  maintained  and  upheld  the  works, 
to  receive  half  of  the  retained  per  centages  from  the 
Government ;  and  at  the  expiration  of  twelve  months  from 
the  certificate  of  completion  and  of  the  line  being  open 
for  public  traffic,  the  contractors  should,  on  receiving  a 
final  certificate  from  the  Engineer-in-Chief,  be  entitled  to 
receive  from  the  Government  the  remaining  half  of  the 
retained  per  centages,  together  with  the  balance  of  the 
cash  security. 


By  articles  of  partnership  dated  the  S4th  December, 
1868,  and  made  between  Evans,  Merry  and  LitUe,  reciting 
the  contract  with  the  Government,  and  that  the  £30,000 
cash  security  was  paid  in  the  joint  names  of  Evans,  Merry 
and  lAtUe,  but  was  found  and  deposited  by  LUUe  alone,  it 
was,  so  far  as  material  to  the  present  suit,  agreed  that 
Evans,  Merry  and  LMe  should  be  and  continue  partners 
together,  under  the  firm  of  "  Evans,  Merry  d  Co,"  for  the 
purpose  of  making  the  railway  and  works  and  carrying 
into  effect  the  contract,  firom  the  22nd  July,  1858,  until 
the  completion  or  termination  of  the  contract;  that  any 
additional  capital,  not  exceeding  £50,000  in  the  whole, 
which  might  be  requisite  for  the  purposes  of  the  partner- 
ship should  be  brought  in  by  LMe,  and,  as  weU  as  the 
£80,000,  should  belong  to  him  exclusively,  and  should  be 
employed  in  the  business  of  the  partnership  and  for  no 
other  purpose ;  that  Evans  and  Merry  should  each  be 
entitled  to  one  equal  tenth  part  of  the  profits  of  the 
business,  and  LUtle  to  the  remaining  eight  equal  tenth 
parts  thereof;  that  the  £30,000,  and  any  further  capital 
brought  in  by  LUde^  should  be  entered  in  the  books  of  the 
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partnership  as  a  debt  due  therefrom  to  LitOe  and  should  be  a 
charge  upon  the  partnership  estate,  carrying  interest  at 
ten  per  cent,  per  annum ;  that  Little  should  receive  from  the 
partnership  &1QQ  per  month  for  the  use  of  the  railway  plant, 
chattels  and  effects  belonging  to  him  and  then  employed 
on  the  works,  such  sum  to  be  paid  before  any  division  of 
profits  should  take  place,  and  after  the  completion  of  the 
works  or  termination   of  the  contract  such  plant,  &c., 
should  revert  to  and  continue  to  be  the  sole  and  absolute 
property  of  Z^ttfo;  that  the  salaries  of  all  engineers  should 
be  paid  out  of  the  profits  of  the  partnership ;  that  proper 
books  of  account  of  the  partnership  should  be  kept  by 
lAttU,  at  the  chief  ofl&ce  in  Geelong,  and  that  each  of  the 
partners  should  have  free  access  to  the  same ;    that  the 
partners  respectively  should  not,  without  mutual  consent, 
employ  any  of  the  money  or  effects  of  the  partnership  or 
engage  the  credit  thereof  except  upon  the  account  of  the 
partnership;    that  LiUle  should  honestly  and   faithfully 
conduct  the  financial  part  of  the  partnership  business,  and 
notwithstanding  anything  therein  contained  should  alone 
sign  cheques,  drafts  and  orders  for  the  payment  of  money, 
and  draw,  accept,  or  indorse  bills  of  exchange,  or  promissory 
notes,  and    enter  into   other  written  engagements  and 
liabilities  on  account  of  the  partnership,  and  all  monies 
belonging  to  the  partnership  should  (so  far  as  practicable) 
be  received  and  paid  by,  and  be  under  the  sole  care  and 
charge  of  LUde,  who  should  sign  all  claims  for  payment, 
and  receive  from  the  Treasury  or  other  proper  quarter, 
and  give  receipts  for,  all  moneys,  debentures,  chattels  and 
effects  which  should  become  payable  or  deliverable  under 
the  contract;  it  being  expressly  agreed  that  lAttLe  should 
have  the  sole  and  exclusive  management  of  the  financial 
part  of  the  partnership  in  all  its  branches,  and  that  neither 
Evans  nor  Merry  should  intermeddle  therewith,  save  so  far 
as  the  nature  of  the  business  thereby  undertaken  by  Evans 
and  Merry  should  require  ;  that  Evcms  and  Merry  should, 
subject  to  the  provisions  therein    contained,  have  the 


1868. 
EvAys 

V. 
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1868.  management  of  the  mode  of  making  and  executing  the 
Eyaits  railway  and  works,  and  for  such  management  should  be 
GurraDGB.  ®^*i^^  o^t  of  ^^  general  profits  of  the  partnership 
business  Evans  to  J8S000  per  annum,  and  Merry  to  £1500 
per  annum,  payable  monthly ;  that  Evans  and  Merry  should 
from  time  to  time  give  and  execute  jointly  and  severally 
to  LUUe  a  power  of  attorney  for  them  and  in  their  names 
to  sign  the  claims  for  payment  of  any  moneys  which  should 
become  payable  under  the  contract,  and  to  demand,  sue 
for,  and  receive  such  moneys  and  the  deposit  of  £30,000 
when  the  same  should  become  payable,  and  to  give  valid 
receipts  for  the  same ;  that  forthwith,  after  the  completion 
of  the  works  or  the  termination  of  the  contract,  a  full 
account  in  writing  should  be  made  and  settled  of  all  the 
moneys,  credits  and  effects  belonging  to,  and  all  debts  due 
from,  the  partnership,  and  thereupon  the  partners  should 
pay  or  provide  for  the  payment  of  the  debts  of  the  partner- 
ship, and  the  balance  of  the  partnership  effects  and  the 
profits  thereof  should  be  divided  between  the  partners  in 
the  proportions  before  mentioned. 

In  pursuance  of  the  provision  in  the  above  deed  of 
partnership,  a  power  of  attorney  was  executed  by  Evans 
and  Merry  to  Little  in  the  terms  above  mentioned,  and 
subsequently  a  second  power  of  attorney  was  executed  by 
Evans,  Merry  and  LUUe  (but  without  prejudice  to  the 
former  power)  to  Nehemiah  Outhridge,  in  the  same  terms  as 
that  already  executed  to  Little, 

At  the  time  when  Little  entered  into  the  agreement  of 
partnership  with  Evans  and  Merry  he  was  in  fact  acting 
only  as  the  agent  or  representative  of  N.  OtUhridge,  R.  Outh- 
ridge,  Webb,  Edelman,  and  Pamham,  and  had  himself  no 
beneficial  interest  in  the  partnership  or  in  the  profits  of 
the  contract.  The  interest  of  Edelman  and  Pamham  in  the 
eight-tenth  shares  in  the  partnership  was  subsequently 
purchased  by  N.  OtOkridge,  R.  Ghdhridge  and  Webb,  who 
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thereupon  became  the  only  parties  beneficially  interested 
in  the  eight-tenth  shares,  nominallj  held  by  Littis. 


By  a  deed  of  the 


day  of 


1859,  made  between 


N.    Qvikridge,  B.  Guthridffe,    Webb  and   LMe,  the  latter 
covenanted    with  the    three  former    that   the   £80,000 
deposit,    and    any    additional   capital    provided   for  the 
partnership  of  Evans,  Merry  d  Co,,  and  all  interest  in 
respect  thereof,  and  the  eight-tenth  parts  or  shares  of 
IMU  in  the  profits  of  the  partnership,  and  the  monthly 
rent  for  the  plant,  &c.,  and  all  moneys,  plant,  &c.,  which 
might  at  any  time  thereafter  become  payable  or  deliverable 
tinder  the  contract,  and  all  other  the  benefits  and  advan- 
tages to  which  LUile  was  then  or  might  thereafter  become 
entitled  by  virtue  of  the  contract  and  partnership  deed 
respectively  (except  the  commission  thereinafter  covenanted 
to  be  paid)  should  belong  exclusively  to  N,   Guthridge, 
R,  Chahfidge  and  WM  in  equal  shares,  and  should  be  held 
in  trust  for  them  by  lAuLe,  and  be  paid  over  unto  or 
disposed  of  from  time  to  time  as  they  should  direct,  subject 
to  the  claims  of  the  Government  under  the  contract,  and  to 
the  claims  of  Evans  and  Merry  under  the  partnership  deed 
of  24th  December,   1858;    and  that   he,   LvUU,  would 
perform  and  abide  by  all  the  covenants  and  provisions 
contained  in  the  said  partnership  deed,  and  also  would 
firom  time  to  time  comply  with  and  fulfil  the  instructions 
in  writing  which  should  be  given  to  him  by  N,  ChUhridge, 
R.  Chahridge,  and  Wehb  in  relation  to  the  contract  or  deed 
of  partnership ;   and  N.  Outhridge,  -B.  OtUhridge  and  Webb 
covenanted  with  LitUe  that  they  would  from  time  to  time 
provide  for  the  business  of  the  partnership  of  Evans,  Merry 
d  Co,  any  additional  capital  not  exceeding  £50,000  in  the 
whole,  which  might  be  requisite  for  the  partnership,  so  as 
to  enable  lAoiU  to  perform  his  contract  in  that  behalf 
contained  in  the  deed  of  24th  December,  1858,  and  that 
lAtils  should,  as  a  remuneration  for  his  services  in  the 
matters  of  the  contract  and  partnership  respectively,  be 
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paid  out  of  the  share  of  the  net  profits  which  would  belong 
to  and  be  receiTed  by  them  N.  Chtthridge,  B.  Gathridge,  and 
Wtbb,  bj  virtue  of  the  said  partnership,  a  commission  aAer 
the  rate  of  five  per  cent,  on  such  share,  such  commission 
to  be  paid  after  the  receipt  from  the  Govemment  of  the 
entire  balance  payable  under  the  contract. 

Bj  an  indenture  dated  the  Tth  February,  1860,  N.  GuA- 
ridge,  R.  Qvihridga,  and  WM  (therein  described  as  carrying 
on  business  together  at  Geelong,  under  the  firm  of  "  N.  4t 
B.  Outkndge  S  Co."),  and  N.  ChOhridge  and  K  ChtOwidgt 
(therein  described  as  carrying  on  a  separate  bnsiness  in 
Melbourne,  under  the  firm  of'N,  l[  R.  QuAiidg«"),  granted, 
released,  and  assigned  to  Beiiby  Hawthorn,  John  tVhitMy, 
and  JantM  Copeland,  all  the  real  and  personal  estate  of  them, 
the  said  N.  Ovthridge,  B.  Gvihridge,  and  WAb,  or  any  or 
either  of  them,  or  of,  to,  or  in  which  they  or  any  or  either 
of  them,  or  any  person  or  persons  in  trust  for  them,  or  any 
or  either  of  them,  were  or  was  possessed  or  entitled  or  had 
any  right  or  interest,  and  all  debts,  sums  of  money,  and 
other  choses  in  action,  due,  owing,  or  unpaid  to,  or  of  or 
belonging  to  them,  or  any  or  either  of  them,  by  or  Irom, 
or  on  account  of  Her  Majesty's  Government,  or  any  body 
corporate,  company,  association,  or  person  whomsoever, 
upon  the  usual  trusts  for  the  benefit  of  creditors ;  and 
they  appointed  Haiethom,  Wititney  and  Copelmui  their 
attorneys  irrevocable  to  recover  and  receive  fivm  Her 
Mi^esty's  Government,  and  from  all  persons  liable  to  pay 
the  same  respectively,  all  debts  and  sums  of  money,  chattels 
and  effects,  trust  estates  and  premises,  then  owing  or 
belonging  to  them,  N.  Chdhridgt,  B.  Qnthridge,  and  WM, 
or  any  or  either  of  them. 

In  the  year  1860,  additional  capital  being  required  for 
carrying  on  the  contract,  negotiations  were  entered  into 
between  all  the  parties  then  interested  in  the  contract  and 
WUlium  WiiUatiu,  and  an  arrangement  was  come  to  for  the 
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advance  of  £10,000  additional  capital  by  WUliamSy  the  terms         1868. 
of  which  arrangement  were  embodied  in  the  indenture  of        Etaot' 
the  dlst  March,  1860,  hereafter  stated.     Preparatory  to  the  *• 

execution  of  this  indenture,  an  agreement  of  even  date         

therewith  was  executed  between  the  Board  of  Land  and      Statement, 

Works,   Evans,  Merry,   Little  and     WilUams,   whereby    it 

was  agreed  that  WUUams  should,  so  far  as  the  rights  and 

liabilities  of  the  Board  and  of  the  Government  of  Victoria 

under  the  articles  of  the  33nd  July,  1858,  were  concerned, 

be  substituted  for  and  stand  in  the  place  of  Evans  and 

Merry  from  the  dlst  March,  1860,  in  the  same  manner  as 

if  the  name  of  WUUams  had  been  originally  inserted  in  the 

said  articles  instead  of  the  names  of  Evans  and  Merry. 

By  an  indenture  of  the  /21st  March,  1860,  made  between 
Evans  of  the  first  part.  Merry  of  the  second  part,  LMe  of 
the  third  part,  WUMams  of  the  fourth  part,  the  Bank  of 
New  South  Wales  of  the  fifth  part,  N.  QtUhridge,  R, 
OtOhridge  and  Webb  of  the  sixth  part,  and  Hawthorn, 
Whitney  and  Copeland  of  the  seventh  part,  after  reciting 
the  articles  of  the  23nd  July,  1858  (i,e,,  the  original 
contract  with  the  Government);  that  the  deposit  of 
£30,000  was  advanced  by  Little  under  the  agreement 
of  14th  July,  1858 ;  the  bond  of  the  14th  July,  1858, 
to  the  Bank  of  New  South  Wales;  the  agreement  of 
partnership  of  the  24th  December,  1858,  between  Evans, 
Merry  and  LitUe,  and  the  powers  of  attorney  given,  as 
before  stated,  in  pursuance  of  the  provision  in  that 
behalf  in  the  partnership  agreement;  that  Pascoe  had 
withdrawn  from  all  benefit  in  the  contract,  and  had  been 
released  from  the  bond  to  the  Bank;  the  purchase  by 
N.  Chithridge,  R.  OtUhridge  and  Webb  of  the  respective 
interests  of  Eddman  and  Parnham  in  the  contract ;  that 
after  such  purchases  N,  GvJthridge,  R.  OtUhridge  and  Webb, 
under  the  style  of  "  N.  4r  R.  Chithridge  jr  Co."  were  the  only 
persons  interested  in  the  contract  except  Evans,  Merry 
and  lAtHe ;  the  indenture  of  the day  of 1859 ; 
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a  mortgage  of  the  14th  July,  1859,  hy  Evans  and  Merry  to 
N.  GtUhridge,  E.  ChUhridge  and  Webb  of  all  Zt;an«  and 
Mernfs  share  in  the  contract  to  secure  certain  bills  of 
exchange;  a  submortgage  of  this  mortgage,  dated  15th 
September,  1869,  by  N.  ChUhridge,  R,  OtUhridge  and  Webb 
to  Oermain  Nicholson  to  secure  payment  of  certain  bills 
endorsed  over  by  N.  Chahridge,  R,  Quihridge  and  Webb ;  an 
agreement  of  30th  March,  1860,  between  Nicholson  and 
WUUams,  whereby  Nicholson  agreed  to  give  time  until  the 
completion  of  the  contract  for  payment  of  the  bills  secured 
by  the  mortgages  of  14th  July,  1859,  and  15th  September, 
1859;  the  assignment  of  the  7th  February,  1860,  by  N. 
Chahridge  R,  ChUhridge,  and  Webb  to  Hawtfwm,  Whitney  and 
Copdand;  the  agreement  of  the  /21st  March,  1860, 
between  the  Board  of  Land  and  Works,  Evans,  Merry, 
Little  and  WiUiams;  that  J646,000  or  thereabouts  was  the 
then  present  amount  of  per  centages  retained  by  the 
Government  as  a  security ;  an  agreement  of  Snd  March, 
1860,  between  Evans,  Merry  and  Little  and  the  Bank  of 
New  South  Wales  as  to  certain  advances  to  be  made  by  the 
Bank ;  that  Evans  and  Merry  had  received  in  respect  of  their 
salaries  from  the  32nd  July,  1858,  to  the  Slst  January,  1860, 
Evans  £2839  17s.  lOd.,  and  Merry  £1554  3«.  Sd.,  and  if  the 
partnership  continued  until  the  time  fixed  for  its  termi- 
nation the  balance  to  be  paid  to  them  in  respect  of  the 
residue  of  such  salary  would  be  to  Evans  £3291  2«.  fid., 
being  £76  7s.  6d.  per  month,  and  to  Merry  £3195  17s.  id., 
being  £73  Ss.  9d,  per  month;  and  that  the  several  parties 
had  agreed  to  enter  into  the  covenants  thereinafter 
contained;  it  was  witnessed  and  the  parties  mutually 
covenanted  with  each  other,  as  follows : — 1.  That  from  the 
day  of  the  date  thereof  the  partnership  between  Evans, 
Merry  and  Little,  under  the  firm  of  E.,  M.  d  Co.,  should  be 
dissolved.  2.  That  in  consideration  of  the  assignment 
thereinafter  contained  of  the  interest  of  Evans  and  Merry, 
under  the  said  contract  of  the  33nd  July,  1858,  LittU 
should  give  to  Evans  a  bond  conditioned  for  the  payment 
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to  him  monthly  of  J676  7«.  6d,,  reckoning  from  the  1st  daj         1868. 
of  February  then  last,  until  the  31st  day  of  July,  which  would        sy^Hg 
be  in  the  year  1862,  and  also  for  the  payment  to  him,  within  ^• 

GtTTHBISOl. 

three  calendar  months  after  the  completion  of  the  contract,         

of  a  sum  of  money  equal  to  one-tenth  of  the  net  profits  (if  Staiem^ai, 
any)  which  might  be  found  to  have  arisen  from  the 
contract  on  a  general  balance  of  account  for  the  whole 
period  between  the  2dnd  July,  1858,  and  the  comple- 
tion of  the  contract,  after  deducting  from  the  amount 
of  such  one-tenth  part  of  the  net  profits  all  sums  which 
under  or  by  virtue  of  those  presents  might  justly 
be  deducted  therefirom,  and  also  for  the  indemnification  of 
Evans,  his  heirs,  executors  and  administrators,  his  and 
their  lands,  &c.,  from  the  debts,  liabilities  and  engagements 
of  the  partnership  of  Evans,  Merry  d  Co.  incurred  or 
to  be  incurred  in  carrying  on  the  contract,  and  from  all 
actions,  suits  and  legal  proceedings  in  respect  thereof. 
8.  That  for  the  consideration  aforesaid  lAUle  should  also 
give  to  Merry  a  bond  conditioned  for  the  payment  to 
him  of  dB7d  8<.  94.  monthly,  reckoning  from  the  1st 
day  of  February  then  last  until  the  81st  day  of  July, 
which  would  be  in  the  year  1862,  and  in  all  other 
respects  similarly  conditioned  to  the  bond  so  to  be 
given  as  aforesaid  to  Evans,  4.  That  the  Bank  of  New 
South  Wales  should  pay  or  advance  and  supply  to 
WiUUans  and  LUds  funds  to  pay  the  debts  of  the  firm  of 
Evans,  Merry  S  Co.,  specified  in  the  first  schedule  thereto, 
when  the  same  should  become  due,  or  if  then  due,  when 
payment  thereof  should  be  required,  and  should  also 
advance  and  supply  for  the  period  of  eighteen  calendar 
months,  reckoning  from  the  1st  day  of  February  then 
last,  to  LUde  or  other  the  person  or  persons  who  might  be 
liable  to  pay  the  same  all  moneys  required  for  the  monthly 
payments  to  Evans  and  Merry  respectively.  5.  That  the 
Bank  of  New  South  Wales  should  give  time  until  the 
completion  or  the  previous  determination  of  the  contract 
for  the  payment  of  all  debts  owing  to   the  Bank  from 
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Evans,  Merry  and  LUde,  or  the  firm  of  Evans,  Merry  d  Co., 
specified  in  the    second  schedule  thereto,  and   also  all 
«.  moneys  which  might  be  advanced  and  supplied  by  the 

'    Bank  as  thereinbefore  agreed,  provided  that  all  such  debts 

Statmnent,  ^nd  moneys  should  bear  interest  at  ten  per  cent,  per  annum 
until  payment,  and  that  such  interest  (with  a  certain 
specified  exception)  should  be  paid  half-yearly,  or  otherwise 
should  at  the  end  of  each  half-year  be  treated  as  principal, 
and  carry  interest  accordingly.  6.  That  Williams  and 
LMe  would,  on  the  completion  or  previous  determination 
of  the  contract,  pay  to  the  Bank  the  several  sums  specified 
in  the  first  schedule,  or  such  of  them  as  the  Bank  should 
pay  or  provide  funds  for  the  payment  of,  and  also  the  sums 
specified  in  the  second  schedule,  and  the  sums  paid  by  the 
Bank  in  respect  of  the  monthly  payments,  and  interest 
thereon.  7.  That  the  Bank  if  required  so  to  do  by  WUUams 
and  LiuU,  and  in  the  event  of  the  contract  being  then 
carried  on  by  them,  should  supply  them  with  funds  to  meet 
certain  specified  acceptances  of  the  firm  of  Evans,  Merry  d 
Co,  in  favor  of  the  firm  of  N.  ^  R.  Gvlkridge  and 
thereupon  the  Bank  should  have  a  first  charge  or  lien 
on  the  per  centages  to  be  retained  by  the  Government 
subsequently  to  the  31st  March,  1860,  for  the  amount  of  the 
said  acceptances,  or  such  moneys  as  the  Bank  might  pay 
in  respect  thereof,  with  interest  at  the  rate  aforesaid, 
provided  that  nothing  therein  contained  should  lessen  or 
abridge  the  claim  of  the  Bank  against  the  firm  of  Evans, 
Merry  d  Co.  or  their  estate,  in  respect  of  the  moneys 
mentioned  in  the  second  schedule,  and  interest,  except  to 
the  extent  to  which  the  same  might  be  paid  by  WiUiams 
and  Little.  8.  That  Williams  should  become  a  partner 
with  LUtU  for  the  purpose  of  completing  the  contract,  and 
should  lend  unto  the  last  mentioned  partnership  £10,000, 
at  interest  at  ten  per  cent,  per  annum ;  that  in  consi- 
deration thereof  such  assignment  as  was  thereinafter 
contained  of  all  the  future  interest  of  Evans  and  Merry  in 
the  contract  should  be  made ;  and  that  WilUams  and  Little 
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should  be  entitled  to  the  fdture  benefit  to  be  deriyed  from         1863. 
the  contract,  and  to  the  profits  of  the  partnership  after        syj^irg 
repayment  of  the  said£10,000,  and  interest  thereon  WUUams  «. 

to  one-fourth  part,  and  Little  to  the  remaining  three-fourth  ...^ 
parts.  9.  That  the  share  and  interest  of  IdtUe  under  SMemwi. 
the  contract  should  (subject  to  his  £6  per  cent,  commission) 
be  in  trust  for  the  persons  entitled  thereto  under  the 
indenture  of  the  —  day  of  —  1869,  after  deducting  there* 
from  his  commission.  10.  That  the  plant,  chattels  and 
effects  then  used  in  the  construction  of  the  railway  and 
works,  or  in  or  about  the  offices  and  premises  of  Evans,  Merry 
d  Co.  should  be  valued  by  some  competent  person  in  the 
usual  manner,  and  should  be  assigned  to  WiUlioaM,  and 
that  the  amount  of  such  valuation  should,  on  the  completion 
of  the  contract  (less  such  of  the  debts  specified  in  the  first, 
second  and  third  schedules  thereto,  and  the  said  monthly 
payments  and  interest  as  should  have  been  paid  by  WUJliaatM 
and  L^XISLb  to  the  Bank  under  the  sixth  article  therein- 
before contained,  or  by  them  under  the  eleventh  article 
thereinaft;er  contained),  be  paid  by  WUUams  and  LUUs  to 
Hawthcnif  Whitney  and  Copdand,  as  Trustees  of  the  estate 
of  N.  4'  K  Chakridge  d  Co.  11.  That  WUUams  and  LttOe 
should  pay  the  bills  mentioned  in  the  third  schedule 
thereto,  and  should  afterwards  be  at  liberty  to  debit  the 
amount  thereof  with  interest  at  ten  per  cent,  per  annum 
from  the  time  of  payment,  either  to  Evans,  Merry  S  Co,, 
or  to  Evans  and  Merry,  or  either  of  them,  or  to  N* 
4r  R-  GtUhridge  d  Co.,  and  on  the  settlement  of  the 
accounts  the  same  should  be  allowed  according  to  such 
debit,  but  without  prejudice  to  the  rights  or  liabilities  of 
the  respective  parties  to  the  said  bills  as  between  them- 
selves  or  their  respective  estates.  13.  That  all  the  interest 
of  Hawiham,  Whitney  and  CopeUmd,  and  of  N.  OtUhridge, 
R,  OtUhridge  and  Wehb  in  the  Jg45,000  retained  per  centages 
should  be  charged  with  the  cost  of  preparing  and  executing 
that  deed  with  interest  at  ten  per  cent.,  and  then  should 
be  subject  to  the  trusts  thereinafter  declared  concerning 
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the  same.  13.  That  in  calculating  the  respectire  sums 
equal  to  the  respective  tenth  parts  of  the  profits  to  he  paid 
to  Evans  and  Merry,  there  should  be  deducted  the  amount 
of  all  the  bills  specified  in  the  fourth  schedule,  or  such 
part  thereof  as  should  be  paid  by  WUUanu  and  LitUe,  or 
either  of  them,  or  by  Haxothomj  Whitney  and  CopeUmd,  as 
trustees,  or  by  2^,  GhUhridge,  B.  ChUhridge  and  Weth^  or 
either  of  them,  and  such  deduction  should  be  retained  by 
LMe,  and  by  him  be  paid  to  such  person  as  should  have 
paid  the  amount  aforesaid;  but  this  article  should  not 
impose  on  WUUcamf  Little^  Hawihom,  WkUney  and  Copdand^ 
or  either  of  them,  any  liability  to  pay  any  of  such  bills. 
14.  That  in  the  construction  of  the  covenants  therein 
contained  the  completion  of  the  contract  should  be  under- 
stood to  mean  the  time  when  the  then  retained  per  centagea 
should  become  payable  by  the  Government. 


By  the  same  indenture  of  the  31st  March,  1860,  Evans^ 
Merry  and  LMe,  with  the  consent  and  by  the  direction  of 
N.  OtOhridffe,  R,  GtUhridge  and  Webb,  assigned  and  trans- 
ferred to  Hawthorn,  WkUney  and  Copeland,  all  the  share  and 
interest,  right,  property,  claim  and  demand  whatsoever  of 
them,  Evans,  Merry  and  Little,  and  of  each  of  them,  of,  in, 
and  to  the  JS45,000  or  thereabouts  retained  per  centages 
upon  trust  to  receive  the  dividends  interest  and  produce  in 
respect  of  the  same,  and  pay  the  same  in  equal  proportions 
to  N,  OtUhridye,  R.  Outhridge  and  Webb:  and  as  to  the 
oorpus  of  the  fund  upon  trust,  firsts  to  pay  LitUe  the, 
proportion,  if  any,  of  the  five  per  cent,  commission  to 
which  he  might  be  entitled  on  the  final  winding  up  of  the 
accounts  of  the  contract  in  respect  of  any  moneys  which 
Hawthorn,  WkUney  and  Copeland  might  receive  under  the 
assignment  thereby  made ;  next,  to  pay  the  Bank  of  New 
South  Wales,  or  the  person  by  whom  the  same  might  in 
the  first  instance  have  been  paid,  the  costs  and  interest 
before-mentioned,  and  then  all  sums  of  money  which  had 
been  or  might  be  advanced  by  the  Bank,  under  the  deed  of 
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5hul  March,  1860;  and  subject  thereto  to  retain  the  residue 
of  the  premises  thereby  assigned,  to  themselyes,  ffawthomt 
Whitney  and  Copdand^  as  trustees  of  the  estate  of  the  firm  of 
N,  jr  R'  Outhridge  d  Co.  By  the  same  deed,  EvtKM  and 
Merry  assigned  and  traasferred  to  WUUams  absolutely 
all  the  shares,  interests,  benefits,  advantages,  sums  and  sum 
of  money  which  but  for  those  presents  they  or  either  of  them 
should  or  might  thereafter  hold,  take,  derive,  or  become 
esntitled  to  under,  from,  or  by  virtue  of  the  contract  of 
the  33nd  July,  1858,  excepting  the  per  centages  and  monies 
thereinbefore  assigned  to  Hawthomt  Whitney  and  Copdand; 
and,  lastly,  lAtde  with  the  consent  and  by  the  direction  of 
Hcaoih^ym^  Whitney^  Copeland,  N.  OtUhridge,  R.  Guthridge^ 
and  Webb,  assigned  and  transferred  to  Williams  absolutely 
all  the  plant,  chattels  and  effects  then  upon  the  railway,  or 
used  in  the  construction  thereof,  or  in  or  about  the  offices 
lately  occupied  by  Evans,  Merry  S  Co,,  but  subject  to 
any  agreement  that  might  be  made  between  WUUams  and 
LUiU  as  to  the  interest,  or  property  in,  or  title  to  such 
plant  and  chattels. 
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The  bonds  by  the  second  and  third  articles  of  the  above- 
mentioned  indenture  agreed  to  be  given  by  Litde  to  the 
Plaintiffs  were  so  given,  but  were  subsequently  cancelled 
as  hereafter  stated. 

From  the  execution  of  the  above  mentioned  deed  of  the 
31st  March,  1860,  until  the  date  of  the  deed  next  men* 
tioned,  the  contract  was  carried  on  by  WtUiams  and  lAUle, 
under  a  partnership  agreement  between  them,  which, 
however,  was  not  referred  to  in  the  pleadings  in  this  suit 
further  than  as  incidentally  mentioned  or  referred  to  in 
some  of  the  later  deeds  hereafter  mentioned. 


By  an  indenture  of  the  8th  July,  1861,  made  between 
all  the  same  persons  as  were  parties  to  the  deed  of  21st 
March,  1860,  the  parties  mutually  covenanted  that  Little 
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should  not  thereafter  interfere  with  the  partnership  afiairs 
of  WtUiams  ^  LUds,  or  with  any  of  the  matters  referred 
to  in  the  documents  specified  in  the  schedule  {inier  aUa 
the  deeds  of  the  —  day  of  —  1850,  and  31st  March, 
1860),  unless  required  in  writing  by  HawUwm,  Whitney  and 
Copdand,  but  nothing  therein  contained  was  to  prejudice 
the  right  of  Little  to  receive  out  of  the  profits  of  the  busi- 
ness of  the  said  firm  of  WilUanu  d  LitOe  any  sums  not 
exceeding  Jg8d  6<.  Sd.  per  month  for  the  purpose,  and  in 
manner  mentioned  in  certain  articles  of  partnership 
between  WUUams  and  LiUl$j  nor  the  right  of  LitUe  to  be 
paid  as  a  remuneration  for  his  past  services,  and  for  such 
future  services  as  might  be  required  under  those  presents 
out  of  the  share  of  the  net  profits  which  should  belong  to 
and  be  received  by  or  accrue  to  N.  Outhridge,  B,  Ou^mdffe, 
and  WM,  by  virtue  of  any  co-partnership  formed  for 
performing  and  carrying  out  the  contract,  a  commission  of 
£6  per  cent,  on  such  share,  such  commission  to  be  paid 
after  the  receipt  from  the  Government  of  the  entire  balance 
payable  under  the  contract :  that,  subject  to  the  proviso 
thereinafter  contained,  Webb  might,  in  the  name  of  WUliame 
and  LitUe,  and  equally  with  Williams,  act  in  the  affairs  of 
the  contract,  and  under  the  same  name  or  style  sign 
cheques,  drafts  and  orders  on  the  Treasury  or  otherwise, 
for  the  payment  of  money,  and  draw,  accept  or  endorse 
bills  of  exchange  or  promissory  notes,  and  enter  into  other 
written  engagements  and  liabilities  on  account  of  the 
co-partnership  firm  of  WUliama  ^  Little:  that  as  a  per- 
sonal liability  on  Webb,  but  so  as  not  to  render  any 
other  parties  thereto  liable  in  this  respect,  and  without 
prejudice  to  the  existing  liabilities,  if  any,  of  other  parties, 
Webb  should  pay  to  Evans  and  Merry  the  salaries  covenanted 
to  be  paid  to  them  by  Little  in  the  deed  of  Slst  March, 
1860,  and  also  their  proportion  of  profit  arising  out  of  the 
said  contract  and  accruing  to  them  thereunder,  and  also 
would  make  provision  for  the  settlement  of  all  debts  and 
liabilities  of  Evans  Merry  d  Co,  which  Liitle  became  in  any- 
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wise  liable  to  under  the  articles  of  partnership  of  the  d4th  1868. 
December,  1858 ;  that  Webb,  while  acting  in  the  execution  etaitb 
of  the  aforesaid  powers  and  liabilities  should  be  entitled  ^  ^* 
out  of  the  funds  of  the  co-partnership  of  WtlUama  fy 
LUde  to  jSlOOO  per  annum  ;  and  WiUiams,  for  his  superin- 
tendence and  management  of  the  works  of  the  contract, 
aud  as  an  equiyalent  for  the  extra  expenditure  entailed 
upon  the  funds  of  the  company  by  the  payment  of  the  said 
£1000  to  Webby  and  the  loss  to  him,  WUliams,  consequent 
thereon,  should  be  entitled  out  of  the  same  funds  to 
£833  68,  Sd,  per  annum,  in  addition  to  the  £1000  per  annum 
payable  to  him  out  of  the  said  funds  under  certain  articles 
of  partnership  between  him  and  Litds :  that  the  funds  of 
WUUams  ^  Little  should  be  liable  to  pay  to  Little  on  the 
execution  thereof  the  sum  of  £1100,  and  also  the  costs  of 
WilUams  jr  Little,  and  of  Little,  incurred  by  them  with 
reference  to  the  settlement  of  various  disputes  that  had 
arisen  between  WUliame  and  Little :  the  said  £1100,  and 
£800  or  thereabouts,  standing  to  the  debit  of  Little  in  the 
books  of  Evans,  Merry  d  Co,  to  be  deducted  from  the  monies, 
if  any,  payable  to  Little  for  commission  on  the  completion 
of  the  contract,  but  not  otherwise ;  and  that  the  bonds 
executed  by  Little,  Evans  and  Merry  should  be  immediately 
given  up,  and  the  bond  given  to  the  Bank  of  New  South 
Wales  released,  so  far  as  Little  was  concerned. 

Immediately  upon  the  execution  of  the  last  mentioned 
indenture,  the  bonds  executed  by  LitHs  were  given  up  by 
Evans  and  Merry  and  were  cancelled,  and  Littls  was  released 
from  the  bond  to  the  Bank. 

Subsequently  to  the  8th  July,  1861,  the  date  of  the  last 
mentioned  deed,  the  further  execution  of  the  contract  was 
carried  on  under  the  provisions  of  that  deed,  and  the 
railway  was  completed  and  opened  for  public  traffic  on  the 
let  April,  1862. 
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On  the  6ih  December,  186d,  Evans  and  Meny  instituted 
this  suit  against  N.  Ovihridge,  R.  Chahridge,  WM,  Hawthorn, 
Whitney,  CopeUmd,  WtUiams,  and  LUOe.  The  bill,  after 
stating  the  above  facts  and  documents,  alleged  that  the 
partnership  between  the  Plaintififs  and  Litde  commenced 
on  the  22nd  July,  1868,  and  was  continued  under  the  finn 
of  Evans,  Merry  <t  Co,,  until  the  21st  March,  I860,  when 
the  same  was  dissolved  under  the  agreement  in  the  deed 
of  21st  March,  1860 ;  that  during  the  continuance  of  the 
partnership  the  Plaintiffs  had  the  management  of  the 
mode  of  making  the  railway  and  works ;  that  in,  all 
matters  relating  thereto,  and  to  the  contract  LiiJtU 
continued  up  to  the  7th  February,  1860,  to  act  aa  the 
representative  and  under  the  instructions  of  ^.  Gvihr 
ridge,  R,  Qvlhridge,  and  Weth,  and  after  that  day  up  to 
the  21st  March,  1860,  as  the  representative  and  under 
the  instructions  either  of  N,  OtUhridge,  R,  OtUkridge,  and 
Webb,  or  of  Hawthorn,  Whitney  and  Copdani ;  that  under 
such  instructions  Utile  kept  the  books  of  aoeount  of  the 
partnership,  and  all  entries  therein  were  made  by  liim  or 
by  his  orders ;  that  without  any  interference  by  the  Plain-. 
tiffs,  who  were  fiilly  occupied  in  carrying  on  the  works  of 
the  railway,  LiUle  conducted  the  financial  part  or  branch 
of  the  partnership,  and  the  Plaintiff  being  so  occupied  and 
relying  on  the  good  faith  and  honesty  of  Little  and  of  the 
Defendants,  under  whose  instructions  he  acted,  did  not 
during  the  continuance  of  the  partnership  examine,  and 
did  not  until  shortly  before  the  21st  of  March,  1860,  make 
any  attempt  to  examine,  the  accounts  so  kept  byl^i^,  but 
accepted  as  and  believed  to  be  accurate  statements  made  to 
them  from  time  to  time  by  Litde,  acting  as  aforesaid,  and 
by  N,  OtUJiridge,  R,  Outhridge,  and  Webb,  concerning  the 
financial  affairs  and  condition  of  the  partnership,  and  the 
state  of  the  partnership  accounts. 


The  bill  then  stated  certain  alleged  improper  entries  in 
the  partnership  books ;  that  R,  OtUhridge  had  wrongfully 
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accepted  bills  of  exchange  in  the  name  of  the  firm  of  Evanu^ 
Marry  S  Co,,  which  were  also  improperly  entered  in  the 
books  of  the  partnership;  and  that  all  such  improper 
entries  remained  so  entered  at  the  time  the  Plaintiffe 
executed  the  indenture  of  the  21st  March,  1860,  but  that 
at  such  time  the  Plaintiffs  had  not  been  informed  and  were 
not  aware  of  such  wrongfttl  acceptances,  or  improper  entries : 
thai  the  Defendants  If.  Ghdhridge,  R.  Ovikridgg,  and  WM, 
attempted  to  procure  the  execution  of  the  indenture  of  the 
dlst  March,  1860,  by  the  Plaintiffs,  but  they  at  first  declined 
to  execute  the  same,  being  desirous,  as  they  informed  the 
said  Defendants,  to  examine  the  books  of  the  partnership 
of  Evans,  Merry  S  Co.,  and  to  ascertain  how  the  account 
stood  between  the  firm  of  Evans,  Merry  d  Co.,  and  the  firm 
of  If.  4r  B'  ChUhridgedCo.hefore  deciding  whether  they  would 
execute  the  said  indenture;  but,  subsequently,  upon  being 
assured  by  N.  OtUkridge,  B.  ChoJmdge,  and  WM,  and  hjLMg, 
acting  as  aforesaid,  that  the  books  of  the  partnership  of 
Evans,  Merry  d  Co.  were  not  made  up  and  could  not  be  so  for 
gome  time,  but  that  it  was  of  vital  importance  for  the 
interests  of  the  firm  of  Evans,  Merry  S  Co.  that  the  said 
indenture  should  be  immediately  executed,  and  upon  the 
repeated  false  and  fraudulent  representations  of  the  Defen* 
dants  1^.  ChahHAge  and  B.  OtUhridge  that  the  firm  of  Evans, 
Merry  d  Co.  was  then  indebted  ta  the  firm  of  N.  ^  B. 
Quthndge  d  Co.  in  A  sum  exceecUng  Jg70,000,  the  Plainti£fo 
were  induced  to  execute  and  did  execute  the  said  indenture, 
akhough  liie  fiict  was,  as  the  Defendants  N.  Outkrid^, 
R.  Outhridye,  and  Webb  well  knew,  that  on  the  said 
dlst  March,  1860,  the  firm  of  Evans,  Merry  d  Co.  was  not 
indebted  to  the  firm  of  N.  ^  B.  ChOhridge  d  Co.,  but  the 
firm  of  N.  d  B.  Outhridye  d  Co.  was  indebted  to  the  firm 
of  Evans,  Marry  d  Co.iaa,  sum  exceeding  £45,000.  The 
bill,  in  a  subsequent  paragraph,  alleged  that  at  the  time 
of  executing  the  indenture  of  31st  March,  1860,  the  Plain* 
tifib  could  have  obtained  firom  various  sources  other  than 
N.  ^  B,  Outhridye  4t  Co.,  and  particularly  from  Messrs. 
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Vaughan  and  Wild,  and  on  much  more  favorable  terms, 
sufficient  capital  to  have  enabled  them  to  complete  the 
contract,  but  in  consequence  of  the  alleged  indebtedness 
of  the  firm  of  Evans,  Merry  ^  Co.  they  considered  it  useless 
to  attempt  to  obtain  such  capital,  and  at  the  pressing 
instance  of  the  Defendants  N,  OtUhridge,  B,,Ovthridge,  and 
WMy  and  in  consequence  of  such  misrepresentations  as 
aforesaid,  and  of  the  Defendants  N.  OtUhridge,  B,  Outh- 
ridge,  and  Webb,  and  Little  acting  as  aforesaid,  wilfully  and 
fraudulently  withholding  from  the  Plaintiffs  information 
exclusiyely  in  their  possession  as  to  the  state  of  affiurs  of 
Evans,  Merry  d  Co.,  and  through  fear  of  the  contract  being 
forfeited  for  want  of  additional  capital,  and  being  prevented 
from  examining  the  books  of  Evans,  Merry  4r  Co.,  and 
ascertaining  the  real  position  of   the  firm,  and  being 
informed  by  the  Defendants  that  the  said  indenture,  if 
executed  at  aU,  must  be  executed  immediately,  were  induced 
to  execute  and  did  execute  the  same  hurriedly  and  without 
sufficient  time  being  allowed  to  them  fiilly  to  peruse  the 
same,  or  to  submit  the  same  for  perusal  to  their  legal 
advisers,  and  without  the  schedules  to  the  same  having 
been  perused  at  all  by  the  Plaintiffs,  or  by  any  person  on 
their  behalf ;  but  previously  to  the  said  21st  March,  1860, 
the  Defendants  respectively  had  all  perused  the  said  inden- 
ture, and  submitted  the  same  to  their  legal  advisers,  and 
had  aU  had  access  to  and  were  well  acquainted  with  the 
contents  of  the  books  of  Evans,  Merry  4r  Co.:  that  the 
Defendants  Hawthorn,  Whitney  and  CopeUmd  gave  no  consi- 
deration for  the  execution  of  the  indenture  of  the  21st 
March,  1860,  by  the  other  parties  thereto,  except  their 
covenant  to  perform  the  trusts  in  the  said  indenture  under- 
taken by  them,  and  the  consideration  given  by  the  other 
Defendants  was  inadequate  to  the  interest  assigned  thereby ; 
that  on  and  after  the  21st  March,  1860,  the  books,  accounts, 
and  documents  of  the  firm  of  Evans,  Merry  4r  Co.  passed 
into  and  remained  in  the  possession  of  the  firm  of  WilUams 
4r  Little,  until  the  8th  July,  1861,  and  had  ever  since  that 
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daj  remained  in  the  possession  of  WM  and  WilUams;  and 
on  the  said  8th  July,  1861,  the  said  books,  as  the  Defen- 
dants alleged,  not  haying  been  made  up,  and  the  Plaintiffs 
not  having  been  permitted  access  thereto,  and  being  still  in 
ignorance  of  the  alleged  improper  entries  and  charges,  the 
Defendants,  by  certain  alleged  misrepresentations  in  the 
bill  set  forth,  induced  the  Plaintiffs  to  execute  the  inden- 
ture of  the  8th  July,  1861. 


1863. 
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St€ti6ment, 


The  bill  then  alleged  that  on  the  1st  November,  1860, 
there  was  payable  by  the  Government  a  sum  of  £60,000 
or  thereabouts,  which  included  the  whole  of  the  retained 
per  centages,  by  the  indenture  of  the  Slst  March,  1860, 
assigned  to  the  Defendants  HawtJtam,  Whitney  and  Copdand, 
and  also  a  portion  of  the  JS30,000  deposit;  and  that  on  the 
1st  April,  1863,  the  entire  balance  due  in  respect  of  the 
contract,  and  amounting  to  £60,000  or  thereabouts,  would 
become  payable,  including  the  balance  of  the  retained 
per  centages :  that  the  first-mentioned  sum  of  £60,000  had 
been  paid  to  WUUams,  and  the  Plaintiffs  sought  discovery  as 
to  the  application  of  this  sum. 


The  bill  then  stated  that  shortly  after  the  railway  was 
opened  for  traffic  the  Plaintiffs  applied  to  Williams  and 
WM  for  information  as  to  the  state  of  the  accounts  of 
Ev€mSy  Merry  d  Co.,  who  stated  that  the  accounts  were  not 
then  made  up  or  balanced :  that  the  Plaintiffs  thereupon 
applied  for,  and,  for  the  first  time,  obtained  permission  to 
examine  the  books  and  accounts  in  the  possession  of 
WiUiams  and  WM,  relating  to  the  contract ;  and  in  August, 
1862,  for  the  first  time,  discovered  the  alleged  improper 
entries  and  charges,  before  referred  to,  together  with 
certain  further  alleged  improper  entries,  viz.,  that  £5,500 
or  thereabouts  had  been  improperly  entered  as  owing  firom 
Evans,  Merry  d  Co.  to  the  general  account  of  the  contract 
on  account  of  payments  made  to  Ldtde,  and  other  expenses 
incurred  by  the  Defendants  in  carrying  out  the  arrange- 
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ment  for  the  substitution  of  WM  in  the  place  of  IM»; 
that  sums  after  the  rate  of  £1000  per  annum,  from  8th 
July,  1861,  on  account  of  payments  made  to  Webb  and  other 
sums  after  the  rate  of  JSdSO  per  annum  from  the  same  day 
on  account  of  payments  made  to  Williams  had  been 
improperly  entered  as  owing  from  Evanut  Merry  d  Co,  to 
the  g^ieral  account  of  the  contract :  and  that  the  Plaintifib 
applied  to  the  Djefendants,  and  particularly  WUUems  and 
Webb,  to  have  aU  such  improper  entries  corrected,  but  they 
refused  to  comply  with  such  requests. 


The  bill  then  charged  that  the  Defendants  alleged  that 
pM  such  improper  entries  and  charges  were  properly  made 
and  were  correct;  and  that  WUUam»  and  Webb^  with  the 
concurrence  of  the  other  Defendants,  intended  to  apply  to 
the  GoYemment  for  payment  of  all  monies  thereafter  to 
become  payable  by  the  Government  when  the  same  should 
become  payable,  and  to  pay  and  apply  the  £60,000  already 
receiyed,  and  all  other  monies  when  received^  or  to 
distribute  the  same  amongst  the  parties  claiming  to  be 
entitled  thereto,  as  if  all  such  improper  entries  and  charges 
were  properly  entered  and  charged,  and  as  if  the  Plaintiffs 
in  executing  the  indentures  of  dlst  March,  1860,  and  8th 
July,  1861,  had  been  fully  aware  of  all  the  facts  of  which 
the  Plaintiffs  were  then  in  ignorance;  also,  that  the 
Defendants  N,  Ouihrid^e^  B.  OtUhndge,  Hanethom^  WkUtu^ 
and  Copeland  intended  to  apply  to  the  Government  for 
payment  of  aU  such  monies  as  aforesaid,  for  the  purpose 
of  enabling  WUUams  and  WM  to  pay  and  apply  the  same 
as  aforesaid,  or  for  the  purpose  of  themselves  so  paying  and 
applying  the  same;  and  that  the  Defendants  would,  unless 
restrained  by  injunction,  obtain  payment  of  such  monies, 
and  would  pay  the  same,  together  with  the  £60,000  already 
received,  without  regard  to  the  just  claims  of  the  Plaintiffs. 


The  bill  stated  that  the  monthly  sums  of  £76  7$.  6d,  and 
£78  d<.  0<2.,  by  the  indenture  of  ^Ist  March,  1860,  agreed 
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to  be  paid  to  the  Plaintiffs,  were  so  to  be  paid  in  respect         1868. 
of  the  salaries  payable  to  the  Plaintiffs  under  the  articles       ^'^^^^ 
of  partnership  of  34th  December,  1858,  and  that  such    _      «. 
sums  -were  so  paid  up  to  the  81st  July,  1863  ;  and  alleged 
that  it  was  expressly  understood  and  agreed  between  the      SMtamii, 
Plaintiflfs  and    Defendants,  both  before    and    after  the 
execution  of  the  indenture  of  ^Ist  March,  1860,  that  after 
the  81st  July^  1863,  such  salaries  should  continue  to  be 
paid  to  the  PliUntiffs  out  of  the  receipts  of  the  firm  of 
WUUams  S  LitUe  in  respect  of  the  contract,  but  that 
since  the  31st  July^  1863,  WUUams  and  Webb  had  refused 
to  make  any  payments  to  the  Plaintifis  in  respect  of  such 


With  respect  to  the  Bank  of  New  South  Wales,  the  bill 
alleged  that  there  was  not  any  money  due  to,  or  claimed  by, 
the  Bank  under  the  deed  of  3nd  March,  1860,  but  that 
thefe  was  a  sum  not  exceeding  £6,000  due  to  or  claimed 
by  the  Bank,  which,  under  the  indenture  of  31st  March, 
1860,  might  become  a  charge  upon  the  £45,000  retained 
per  centages ;  that  no  sum  of  money  could  thereafter  become 
due  to  the  Bank  under  the  deed  of  3nd  March,  1860 ;  and 
no  further  sum  beyond  the  £6,000  could  become  a  charge 
upon  the  £45)000  retained  per  centages. 

The  bill  then  charged  that  the  assignment  by  the 
indenture  of  Slst  March^  1860,  of  the  share  and  interest 
of  the  Plaintiflfs  in  the  £45,000  retained  per  centages  to 
Hawthorn,  Whitney  and  Copdand  was  firaudulently  obtained, 
and  ought,  as  between  the  Plaintiffs  and  the  Defendants 
N.  QtOhridge,  R.  QvOvridge  WM,  Hawthorn,  Whitney  and 
OqpeUmd  to  be  set  aside,  so  far  as  the  same  could  be  done 
without  prejudice  to  the  rights  of  the  other  parties  to  the 
said  indenture. 

The  prayer  of  the  bill  was  shortly  as  follows : — (1.)  For 
discovery.     (3.)  For  an  account  of  all  the  dealings  and 
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transactions  of  the  firm  .of  Evans,  Merry  ^  Co.,  and 
particularly  as  between  the  said  firm  and  the  firm  of 
N,  S  B.  OvJthridge  4r  Co,,  and  as  between  the  said  firm 
of  Evans,  Merry  ^  Co,  and  the  Defendants  WUUams 
and  Webh,  and  also  as  between  the  FlaintifiTs  and  the 
Defendants  LUtie  and  Webh,  respectively  acting  as  afore- 
said ;  for  a  declaration  that  the  alleged  improper  entries 
and  charges  were  improperly  so  entered  and  charged ; 
that  for  taking  the  accounts  such  special  directions  might 
be  given  as  might  be  just,  having  regard  to  the  alleged 
wrongful  acceptance  of  bills  of  exchange  and  wrongful 
application  of  moneys  belonging  to  the  firm;  that  the 
Plaintiffs  might  be  allowed  the  amounts  payable  on  account 
of  their  salaries  from  the  81st  July,  1862;  and  that  the 
Defendants  respectively  might  be  decreed  to  pay  to  the 
Plaintiffs  what  should  be  found  due  to  them,  the  Plaintiff 
offering  to  pay  what,  if  anything,  should  be  foimd  due  by 
them.  (3.)  That  the  assignment  by  the  indenture  of  the 
Slst  March,  1860,  of  the  share  and  interest  of  the  PlaintifiGs 
in  the  £45,000  to  the  Defendants  Hawthorn,  WhUney  and 
Copdand  might  be  set  aside  as  between  the  Plaintiffs  and 
the  Defendants  N.  Ckuhndge,  B,  Outkridge,  Webb,  Hawthorn, 
Whitney  and  Copeland,  so  far  as  the  same  could  be  done 
without  prejudice  to  the  rights  of  the  other  parties  to  the 
said  indenture ;  and  for  a  declaration  that  the  share  of  the 
profits  which  might  ultimately  come  to  the  Defendants,  or 
any  of  them,  except  WUUams  and  Little,  ought  to  stand  as 
a  security,  in  the  first  place  for  payment  to  the  Plaintiffs 
of  their  respective  one-tenth  shares  In  such  profits,  and 
that  the  Defendants,  other  than  WUUams  and  Little,  might 
be  declared  trustees  for  the  Plaintiffs  of  so  much  of  what 
might  ultimately  come  or  be  due  to  the  said  Defendants 
in  respect  of  such  profits  as  would  equal  the  amount  of 
the  Plaintiffs'  one-tenth  shares.  (4.)  That  the  Defendants 
might  be  restrained  from  applying  for  or  receiving,  to  or 
from  the  Government,  or  any  person  liable  to  pay  the 
same,  any  sums  then  payable  or  thereafter  to   become 
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payable  in  respect  of  the  retained  per  centages,  or  of  the 
£30,000  deposit,  and  that  Williams  might  be  restrained 
from  parting  with^  save  in  satis£Eiction  of  the  claims  of  the 
Bank,  any  part  of  the  £60,000  already  received  by  him. 
(6.)  For  a  receiver.    (6.)  For  further  relief. 
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An  ex  parte  injunction  in  the  terms  prayed  by  the  bill 
was  obtained  by  the  Plaintiffs. 


The  Defendants  Hawthorn^  Whitney  and  CopeUmd  subse- 
quently put  in  their  joint  answer,  by  which  they  admitted 
that  after  the  7th  February,  1860,  lAtUe  first,  and  subse- 
quently WM,  acted  under  their  instructions  stated  that  the 
partnership  books  were  at  all  reasonable  times  open  to  the 
inspection  of  the  Plaintiffs ;  and  denied,  so  fax  as  they 
were  informed  or  believed,  that  any  &lse  or  fraudulent 
representations  were  made  by  the  Defendants  N,  Outkridge 
or  R.  GtUhridge,  as  in  the  bill  alleged,  or  otherwise  howso- 
ever, or  that  at  the  dlst  March,  1860,  or  at  any  other  time, 
the  fom  of  N,  ^  B.  OtUhridge  jr  Co,  was  indebted  to  the  firm 
of  Evans,  Merry  4r  Co.  in  a  sum  exceeding  £45,000,  or  in  any 
other  sum  whatsoever.  They  also  denied  that  either  N.  Qvth- 
ridgej  R.  Qvthridgey  Webb,  or  Little  acting  as  their  represen- 
tative or  under  their  instructions,  wilfully  or  fraudulently, 
or  at  all,  withheld  from  the  Plaintiffs'  information  exclu- 
sively in  their  possession ;  and  denied  that  the  Plaintiffs 
were  prevented  from  examining  the  partnership  books,  or 
ascertaining  the  real  position  of  the  firm,  and  that  the 
Plaintiffs  executed  the  indenture  of  Slst  March,  1860, 
hurriedly.  They  also  denied  that  previously  to  executing 
that  indenture  these  Defendants  had  had  access  to  the  books 
of  Evans,  Merry  4r  Co.,  but  stated  that  the  indenture  was 
executed  by  them  upon  the  basis  of  certain  accounts  and 
balance  sheets  prepared  by  the  Plaintiffs  and  the  Defendants 
N.  ChUhridge,  R.  Outkridge  and  Webb,  or  one  of  them,  which 
accounts  were  submitted  to  a  meeting  of  creditors,  at 
which  meeting  the   Plaintiffs  were  present,  and  in  the 
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aectLMcy  of  which  accounts  the  Plaintiffs  acquiesced. 
They  admitted  that  they  gave  no  consideration  for  the 
execution  of  the  indenture  of  the  dlst  March,  1860,  save 
such  consideration  as  was  given  by  the  execution  of  the 
same,  and  except  their  covenants  to  perform  the  trusts 
undertaken  by  them. 


The  answer  then  stated  that  on  the  1st  November,  186d, 
£50,800  or  thereabouts  had  been  retained  by  the  Govern- 
ment in  respect  of  per  centages  accrued  due  since  the  Slst 
March,  1860;  that  no  portion  of  the  J6dO,000  deposit  was 
included  in  such  sum  ;  and  that  this  sum  of  i66  9,800  had 
been  paid  to  WUUam$  without  the  knowledge  or  consent 
of  these  Defendants,  and  that  except  that  a  portion  of  such 
sum  had  been  paid  to  the  Bank  of  New  South  Wales  they 
could  give  no  discovery  as  to  its  application.  The 
answer  admitted,  that  these  Defendants  intended,  as 
they  submitted  they  were  entitled  to  do,  to  apply  to  the 
Government  for  payment  of  the  monies  thereafter  to 
become  payable  by  the  Government,  and  to  ttpply  the 
same  when  received  in  accordance  with  the  provisiona  of 
the  indenture  of  the  Slst  March,  1860.  The  answer 
stated  that  the  monthly  payments  to  the  Plaintiffs  were 
agreed  to  be  paid  in  lieu  of  the  salaries  payable  to  them 
under  the  partnership  deed,  and  denied  any  agreement 
that  such  monthly  payments  should  be  continued  after  the 
dlst  July,  1863.  The  answer  denied  that  the  assignment 
by  the  Plaintiffs,  by  the  indenture  of  dlst  March,  1860,  of 
the  £45,000  retained  per  centages  was  fraudulently 
obtained,  or  ought  to  be  set  aside,  but  on  the  contrary, 
averred  that  the  said  indenture  was  duly  and  bond  fida 
executed  by  the  Plaintiffs,  after  they  had  had  ample 
opportunity  of  acquainting  themselves  with  the  whole  of 
the  circumstanees  attending  the  same;  and  had  been 
repeatedly  acted  upon  and  recognised  and  affirmed  by  the 
Plaintiffs,  as  well  as  by  the  other  parties  thereto. 


CASES  IN  EQUITY.  27 

The  answer  then  stated  that  these  Defendants  had         1863. 
received  from  the  Bank  of  New  South  Wales  a  notice  of      '^evam' 
a  mortgage    to    the    Bank  by  the    Plaintiffs    of   their  «• 

interests  under  the  contract,  and  under  the  indenture         

of  the  31st  March,  1860,  to  secure  the  sum  of  ^SOO  and  Statemeni. 
interest  advanced  to  the  Plaintiffs  by  the  Bank;  and  having 
regard  thereto,  and  to  the  circumstances  appearing  upon 
the  bill,  and  to  the  fact  that  the  Bank  was  a  party  to  the 
indentures  of  the  Slst  March,  1860,  and  the  8th  July, 
1861,  these  Defendants  submitted  that  the  Bank  was  a 
necessary  party  to  the  suit.  ^ 

The  answer  also  averred  that  by  the  indenture  of  the 
dlst  March,  1860,  provision  was  made  for  the  payment  of 
certain  bills  of  exchange  therein  specified,  which  bills  had 
not  been  paid,  and  submitted  that  the  several  parties  by 
whom  such  bills  were  drawn  were  necessary  parties  to  the 
suit;  also  that  notice  had  been  served  upon  these  Defen- 
dants of  a  mortgage  of  the  8rd  May,  1863,  by  the  Plaintiffs 
to  John  Bos$t  John  Stein,  and  Charles  H.  Hodgson,  of  all 
monies  then  due  or  thereafter  to  become  due  in  respect  of 
the  Plaintiff's  two-tenths  of  the  profits  of  the  contract 
mentioned  in  the  said  indenture  of  the  dlst  March,  I860. 
to  secure  the  payment  of  iS500  and  interest ;  and  submitted 
that  Awt,  Stem,  and  Hodgson  were  necessary  parties  to  the 
suit 

The  answer  also  submitted  that  under  or  by  virtue  of 
the  indenture  of  the  21st  March,  1860,  the  partnership 
theretofore  existing  between  the  Plaintiffs  and  the  Defen- 
dant  JJMe  was  absolutely  dissolved,  and  thereupon  the 
Plaintiffs  eeased  to  have  any  interest  in  the  contract  or  the 
profits  to  be  derived  therefrom,  and  were  not  entitled  to 
any  of  the  accounts  prayed  or  relief  sought  by  the  bill. 

The  Defendants  Hcswthom,  Whitney,  and  Copeland  having 
put  in  the  foregoing  answer,  now  moved  to  dissolve  the 
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injunction  as  against  themselves.    The  other  Defendants 
had  not  jet  answered. 

Mr.  Bunny  and  Mr.  Holroyd,  for  the  Plaintifiis. — The 
Defendants  who  have  answered  cannot  now  move,  because 
they  by  their  answer  say  they  cannot  give  discovery  on 
many  points  as  to  the  Plaintiffs'  equity,  which  discovery 
the  Plaintiffs  are  entitled  to  have.  Joseph  v.  Dovbleday  (6), 
Thompson  v,  Oeary  (c).  In  some  cases  the  common  injunction 
may  be  dissolved  as  to  some  Defendants  before  all  have 
answered,  as  in  Lewis  v.  Smith  (d) ;  but  this  is  contrary  to 
the  general  rule,  and  applies  only  to  the  common  injunc- 
tion.   Money  v.  Jordan  (e),  Dan.  Chy.  Prac.,  8rd  ed.,  p.  1366. 


Counsel  for  the  moving  Defendants  were  not  called  on 
upon  this  point. 

Mb.  Justice  Molesworth. — ^There  are  two  classes  of 
injunctions  in  Courts  of  Equity — one  to  restrain  proceed- 
ings in  Courts  of  Law;  and  the  other  to  restrain  some 
action  in  the  progress  of  a  suit  which  would  cause  irrepa- 
rable damage.  The  latter  are  properly  termed  special 
injunctions.  As  to  injunctions  to  restrain  proceedings  at 
Law,  there  are  what  are  called  common  injunctions,  which 
restrain  only  declaration  and  execution,  and  extended 
injunctions,  which  restrain  a  trial  at  law ;  and,  unfortu- 
nately, those  which  are  properly  extended  injunctions  are 
sometimes  called  special  injunctions.  The  doctrines  upon 
the  two  classes  of  injunctions  are  distinct  from  one 
another,  and  it  is  to  be  regretted  that  a  common  name  has 
sometimes  been  applied  to  them  which  has  led  to  confusion 
upon  the  subject.  Cases  upon  injunctions  to  restrain 
proceedings  at  law  have  nothing  to  do  with  what  are 
properly  called  special  injunctions.    Of  this  class  are  three 


(5)  1  Yes.  &  6.,  497. 
(o)  5  Beay.,  131. 


(d)  7  Beav.,  470. 

(e)  13  lb.,  229. 
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of  the  cases  cited  by  Mr.  Bunny;  and  in  Thompson  v,  Oeary, 
which  was  the  case  of  a  special  injunction,  it  appears  that 
some  Defendants  having  in  some  respect  a  common 
interest  with  the  Plaintiff,  the  Court  refused  to  entertain 
the  motion  for  dissolution,  not  until  the  other  Defendants 
had  answered,  but  until  they  were  present  before  the  Court. 
I  do  not  think,  therefore,  that  any  of  the  authorities  cited 
bear  upon  the  present  subject,  and  I  do  not  think  I  should 
entertain  the  present  objection  as  a  preliminary  objection. 
I  think  it  will  be  perfectly  competent  to  me  to  consider 
upon  the  merits  whether  I  can  with  justice  dissolve  the 
injunction  as  to  some  of  the  Defendants  until  the  others 
have  answered.  In  that  respect  I  by  no  means  over-rule 
the  objection,  but  I  over-rule  it  as  a  preliminary  objection, 
and  wish  to  hear  the  motion. 


1863. 
Eyakb 

V. 
GUTURIDOB. 

Statement. 


Mr.  J.  W.  Stephen  and  Mr.  Wd)h  for  the  motion. — Upon 
the  case,  as  put  by  the  Plaintiffs,  this  injunction  is  obtained 
by  persons  claiming  to  be  partners  with  the  Defendants 
to  prevent  all  the  other  partners  from  receiving  any  of  the 
partnership  funds.  But  the  Court  will  not  grant  an 
injunction  as  between  partners,  except  in  cases  of  gross 
misconduct  or  fraud.  Here  no  such  case  is  made,  and  the 
general  allegations  of  fraud  and  misrepresentation  are 
entirely  displaced  by  the  answer. 


Argwmewt. 


By  the  deed  of  31st  March,  1860,  the  Plaintiffs  ceased 
to  be  partners,  it  being  provided  by  that  deed  that  the 
partnership  between  Evans,  Merry  and  LUtle  should  be 
dissolved  as  from  the  day  of  its  date.  The  case  made  by 
the  BiU  for  setting  aside  this  deed  is  untenable.  The 
Plaintiffs  put  forward  certain  alleged  improper  entries  in 
the  partnership  books  which  they  say  they  discovered  in 
1863,  as  a  ground  for  varying  the  deed  of  March,  1860; 
but  these  entries,  if  not  discovered  till  1863,  could  not 
have  influenced  them  in  executing  that  deed.   The  Plaintiffs 
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1868.         say  they  were  misled  bj  erroneons  statements  as  to  the 

EYijfs        partnership  accounts ;   but  it  is  sworn  in  the  answer  that 

GiTTHMD&i.    ^^  partnership  books  were  always  open  to  the  Plaintiffs, 

and  if,  having  the  means  at  hand  for  verifying  the  state- 

^  '  ments  made  to  them,  they  did  not  resort  to  it,  the  Court 
will  impute  to  them  the  knowledge  which  they  had  the 
means  of  obtaming.  Wason  v.  Wofrdng  (/).  If,  instead  of 
examining  the  books,  the  Plaintiffs,  as  they  say  in  their 
bill,  "  relied  on  the  good  faith  and  honesty  of  LitiUy  and 
of  the  Defendants  tmder  whose  instructions  he  acted," 
the  Court,  even  supposing  the  representation  to  have  beeoQ 
erroneous,  will  not  on  this  ground  set  aside  the  deed ;  for 
it  is  no  ground  for  a  Court  of  Equity  to  set  aside  a  deed 
that  a  person  put  an  unguarded  confidence  in  another. 
Langley  v.  Brown  (g).  The  deed  of  March,  1860  cannot 
now  be  impeached  by  the  Plaintiffs,  for  it  was  subsequently 
recognised  and  confirmed  by  them  in  executing  the  deed 
of  July,  1861,  and  also  in  the  various  mortgages  by  the 
Plaintiffs  of  their  interest  under  it,  and  the  Plaintififs  have 
received  without  objection  the  monthly  payments  secured 
to  them  by  the  deed  of  March,  1860,  and  even  if  that  deed 
were  originally  fraudulent  the  Court  would  not  now  set  it 
aside,  after  such  subsequent  confirmation  by  the  Plaintiffs. 
HaUied  v.  Marke  (h).  Cole  v.  Martin  (j).  It  is  said  by  the 
bill  that  no  consideration  was  given  for  the  deed  of  March, 
1860,  but  by  that  deed  very  substantial  advantages  were 
given  to  the  Plaintiffs  as  the  consideration  for  the 
assignment  by  them  contained  in  it.  By  it  provision  was 
made  for  the  payment  of  all  the  past  and  future  liabilities 
of  the  firm  of  Evans,  Merry  ^  Co,,  of  which  the  Plainti£fe 
were  members,  and  for  their  indemnification  against  all 
such  liabilities ;  the  Bank  tmdertook  to  forbear  to  sue  for 
the  amount  due  to  them  by  the  firm ;  and  the  PlaintiffiB 
were  secured  their  monthly  salaries  and  a  sum  equal  to 


(/)  15  Beav.,  151.  {%)  3  Swans.,  444ii. 
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their  original  shares  in  the  profits  ydthout  being  required 
to  continue  to  give  their  services  in  carrying  out  the 
contract.  The  deed  of  March,  1860,  is  therefore  a  good 
and  valid  deed,  and  cannot  be  set  aside,  and  by  that  deed 
the  Plaintiffs  are  estopped  from  any  right  to  interfere  with 
the  funds  of  the  contract,  and  cannot  maintain  this 
injunction. 


laea. 

SVAKS 

V. 

GUTKEUDQV; 


Apart  altogether  from  the  deed  of  March,  1860,  and 
supposing  it  never  to  have  been  executed,  or  to  be  swept 
out  of  the  way,  the  PlaintifiEs  would  have  no  right  to  thifl 
injunction ;  for,  by  the  original  partnership  deed  of  Ewxm, 
Merry  4r  Co,,  it  was  agreed  that  Little,  who  represented  the 
capitalists  (whose  interests  are  now  vested  in  the  now 
moving  Defendants),  should  have  the  sole  and  exclusive 
management  of  the  financial  branch  of  the  partnership^ 
and  should  receive  all  monies,  &c. ;  and  to  carry  out  this 
arrangement  the  Plaintiffs  gave  an  irrevocable  power  of 
attorney,  first  to  LUtle,  and  subsequently  to  N.  Ovthridgg, 
to  receive  all  monies,  &c.,  and  the  Plaintiffs  are  not  now 
entitled  to  assert  any  right  in  derogation  of  that  power  of 
attorney. 

Then  again,  the  present  suit  is  defective  for  want  of 
parties.  The  Plaintiffs  having  mortgaged  their  interest  in 
the  subject  matter  of  the  suit,  their  mortgagees  are 
necessary  parties.  The  Bank  of  New  South  Wales,  which  is 
a  party  to  the  deed  of  March,  1860,  and  which  has^dvanced 
all  the  funds  for  carrying  on  the  conti^act,  is  also  a 
necessary  party,  and  this  is  an  objection  which  may  be 
taken  advantage  of  on  a  motion  to  dissolve  an  injunction. 


Mr.  Bunny  and  Mr.  Holroyd  for  the  Plaintiffs,  contra.  No 
objection  for  want  of  parties  can  be  entertained  on  this 
motion.  If  it  be  necessary  to  amend  the  bill,  the  Court 
will  give  leave  to  amend  without  prejudice  to  the  injuno- 
tion. 
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We  admit  that  by  the  deed  of  March,  1860,  the  finn  of 
Evans,  Merry  ^  Co.  was  nominally  dissolved,  but  we  say 
that  for  the  purpose  of  the  contract  there  is  but  one  large 
partnership,  including  the  successive  firms  of  Evans,  Merry 
4r  Co,,  Williams  and  LUtle,  and  Williams  and  Webb,  and  in 
taking  the  accounts  of  this  one  large  partnership  the 
Plaintiffs  are  substantially  interested. 


The  Defendants  now  moving  have  no  right  to  dissolve 
the  injunction,  for  all  that  was  assigned  to  them  was  the 
£45,000  retained  per  centages,  and  this  we  say  has  been 
already  paid,  it  being  included  in  the  £60,000  received  by 
WUUams,  for  being  the  sum  first  due  it  must  be  presumed 
to  be  included  in  the  sum  first  paid.  The  Plaintiffs  are 
entitled  to  this  injunction  upon  the  same  ground  as  they 
are  entitled  to  have  the  deed  of  March,  1860,  set  aside, 
viz.,  the  fraud  and  misrepresentation  by  which  they  were 
induced,  to  execute  that  deed,  and  the  improper  entries  in 
the  books.  [Molesworth,  J. — ^All  these  allegations  about 
the  entries  in  the  books  might  be  very  good  if  you  had 
looked  at  them,  but  your  case  is  that  you  never  saw  the 
books.  You  could  not  have  been  misled  by  these  entries, 
because  you  say  in  1860  you  wanted  to  look  at  the  books 
and  could  not  examine  them.]  All  these  monies  which 
have  been  entered  to  the  debit  of  Evans,  Merry  j*  Co. 
will  go  to  diminish  the  share  of  the  profits  which  the 
Plaintiffs  would  be  entitled  to.  \Moleeworth,  J. — If  the 
profit  and  loss  account  were  taken  it  would  be  quite 
independent  of  the  question  whether  the  Ghuhridges  were 
in  advance  to  Evans,  Merry  4r  Co.,  or  the  reverse.  The 
great  difficulty  I  feel  is  the  absence  of  connection  between 
the  alleged  misrepresentation  and  the  effect  produced. 
The  alleged  misrepresentation  is  as  to  the  state  of 
indebtedness,  and  the  bargain  made  is  the  retention  by 
the  Plaintiffs  of  the  same  share  of  profits  and  the  same 
salary  as  formerly,  without  their  doing  anything  for  it,  and 
they  were  indemnified  against  all  liabilities.     They  never 
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had  a  right  to  be  the  handlers  of  the  funds,  and  bj  this         ^8^* 
arrangement  they  get  personal  covenants  from  persons  not        Eyavs 
alleged  to  be  insolvent  to  secure  their  rights  under  that    quihmdob. 
bargain.       The    misrepresentation    as    to    the   state    of 
indebtedness  does  not  seem  to  me  to  have  the  smallest 
connection  in  the  way  of  cause  and  effect  as  to  operating 
upon  their  minds  in  entering  into  this  bargain.]     If  this 
injunction   be    dissolved,   and  the    Plaintiffs    ultimately 
succeed  at  the  hearing,  where  are  they  to  look  for  the 
money  coming  to  them  ?     [Molesworth,  J. — You  do  not  say 
that  the  personal  security  you  got  is  bad.]    The  Plaintiffs 
are  entitled  to  the  relief  they  seek  on  the  ground  of  the 
misrepresentation  as  to  the  state  of  the  indebtedness  of 
the  firm  and  the  concealment  of  the  partnership  books. 
McMeford  v.  Austwick  (k). 


Mr.  J,  W.  Stephen  in  reply. 


Cur,  adv.  vuU. 


March  19. 

Mb.  Justioe  Moleswobth  (after  stating  the  facts  and     Judgmmd, 
pleadings  as  above  set  out) : — 

The  Defendants  now  moving  apply  to  discharge  an  ex 
parte  injunction  obtained  before  answer  against  all  the 
Defendants  from  applying  for  or  receiving  from  the 
Government,  or  any  person  liable  to  pay  the  same,  any 
money  payable,  or  hereafter  to  become  payable  by  theGovem- 
ment  under  the  agreement  of  22nd  July,  1858,  in  respect 
of  the  per-<;entages  retainable  thereunder,  or  in  respect  of 
the  deposit  of  £30,000,  and  against  WUUama  parting  with, 
or  disposing  of  (save  to  the  Bank),  any  part  of  the  sum  of 
£60,000  already  received. 


(it)  1  Sim.,  89. 
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In  the  first  place,  as  to  this  injunction,  the  Pluntifb, 
through  all  these  transactions,  never  stipulated  to  have  any 
right  to  receive,  as  between  them  and  the  other  parties,  the 
monies  payable  by  the  Government,  or  to  have  any  lien 
upon  them,  but  were  content  to  rely  for  their  rights  upon 
the  personal  security  of  others;  and  they  now  have  the 
security  of  Webb,  whom  they  do  not  allege  to  be  insolvent; 
nor  do  they  allege  the  insolvency  of  the  Defendants  now 
moving,  or  any  other  person  who  they  say  has  received,  or 
is  likely  to  receive,  the  monies  from  Government. 


As  to  the  assertion  that  they  were  cheated  into  executing 
the  deed  of  March,  1860, 1  am  slow  to  adopt  it.  They  got 
annuities  for  doing  nothing,  instead  of  the  previous  duty 
of  active  exertion,  and  had  secured  to  them  their  share  of 
previous  and  subsequent  profits,  whilst  they  were  discharged 
from  and  indemnified  against  all  losses. 

As  to  the  alleged  errors  in  the  books,  they  could  not  have 
been  misled  by  them ;  for  their  own  case  is,  that  they  never 
examined  the  books,  or  detected  the  errors,  until  long 
afterwards.  Neither  errors  in  the  books,  improper  drawing 
of  bills,  nor  misapplication  of  funds  by  the  Chukridgea,  will 
affect  their  right  to  two-tenth  shares  of  the  partnership 
profits. 


As  to  the  assertion  that  the  Plaintiffs  were  led  to  believe 
that  their  Company  owed  the  OtUkridges  £70,000,  whereas 
the  Chdhridges  owed  them  £45,000  I  am  very  slow  to  adopt 
it.  I  have  the  evidence  of  one  Plaintiff  only  for  it. 
Plaintiffs  in  injunction  motions  ordinarily  represent  them- 
selves as  easily  deceived,  but  rarely  of  being  deceived  to 
the  amount  of  £116,000,  and  continuing  under  the  decep- 
tion for  years  after.  The  moving  Defendants,  as  far  as 
they  can,  deny  the  fraudulent  misrepresentations  and 
concealments.  On  this  part  of  the  case,  however,  if  my 
decision  turned  upon  it,  I  should  feel  a  difficulty,  from 
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the  Defendants  not  having  an  affidavit  from  the  OtUhridges, 
or  waiting  until  the  OtUhridges  answered  and  joined  in  the 
motion. 

The  statements  of  the  bill  as  to  the  manner  in  which 
the  misrepresentations  led  the  Plaintiffs  to  part  with  the 
contract,  and  the  means  which  they  might  have  other- 
wise found  for  its  completion,  without  submitting  to  the 
arrangement  of  March,  1860,  are  very  far-fetched  and 
improbable. 


1868. 

EVAVB 

V. 

QUTHBmOB. 


But  as  to  the  equity  of  this  case,  even  if  such  represen- 
tations as  alleged  were  made  by  the  OtUhridges,  and  were 
CUse  and  fraudulent,  and  produced  the  effects  alleged 
on  the  minds  and  conduct  of  the  Plaintiffs,  I  do  not 
think  it  would  afford  a  ground  for  this  injunction  against 
tiie  moving  Defendants,  neither  direcUy  nor  indirectiy 
chargeable  with  these  fraudulent  representations.  In 
February,  the  Ouihridges  and  WM  assigned  all  their 
property,  including  their  share  in  this  contract,  to  Hawthorn^ 
WkUnof  and  Copdand,  who  thenceforth  acted  and  negotiated, 
representing  the  creditors,  They  incurred,  it  is  true, 
personally  no  loss  or  responsibility,  but  as  trustees  they 
made  a  bargain  in  which  they  gave  up  rights  and  got  rights. 
They  gave  up  the  difference  between  three-fourths  and 
four-fifths  of  the  profits ;  they  handed  over  the  plant,  to 
which  they  were  before  entitled,  to  WUUams,  subject  to 
some  new  charges.  I  know  no  principle  of  equity  by  which 
trustees  for  creditors,  fairly  making  a  bargain  for  the 
adjustment  of  complicated  rights,  representing  ttieir  cestuis 
que  tnuUntj  and  acting  for  them  as  they  would  for  them- 
selves, are  to  have  their  bargains  defeated  because  the 
person  who  assigned  to  them,  fraudulentiy  induces  another 
parfy  to  the  bargain  to  enter  into  it.  In  this  point  of  view, 
I  think  the  moving  Defendants  may  stand  alone  in  main- 
taining their  rights,  without  regard  to  the  defences  of  the 
other  Defendants,  and  leave  the  Plaintiffs  to  seek  such 
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remedy  as  thej  may  have  against  those  who  thej  saj 
deceived  them. 

A  difficulty  I  have  hesitated  over  a  little  in  this  ease  is, 
as  to  the  moving  Defendants  not  heing  entitled  to  receive 
the  funds  hereafter  payahle,  and,  therefore,  having  no 
interest  to  discharge  the  Injunction.  Under  the  deed  of 
March,  1860,  the  £45,000  then  due  was,  as  hetween  the 
parties,  receivable  by  the  moving  Defendants.  They  say 
that  it  is  represented  by  the  money  hereafter  payable  by 
the  Government,  not  by  that  already  paid  to  Williams, 
This  is  not  made  out  so  clearly  that,  if  material,  I  would 
act  upon  it :  but  if  the  £46,000  formed  part  of  that  paid  to 
WilUams,  he  ought  to  hand  it  over  to  the  moving  Defen- 
dants, and  the  injunction  restrains  him  from  doing  so. 
In  the  other  alternative,  the  moving  Defendants  should,  as 
between  the  parties  to  the  deed,  be  the  persons  to  receive 
the  £45,000. 


When  motions  for  ii^unctions,  and  to  dissolve  them,  turn 
on  the  same  point  as  the  cause  ultimately  should,  it  is 
usual  to  make  the  costs  of  them  abide  the  result;  but  this 
injunction  is  based  on  a  supposed  right  of  the  Plaintiffs 
specifically  to  seek  a  remedy  against  the  monies  payable 
by  the  Government.  Though  I  think  they  have  no  such 
equity,  yet  they  may  have  rights  personally  against  the 
Defendants — ^a  right  almost  certainly  to  an  aocount,  and 
probably  to  payment  of  something.  I  therefore  think  I 
should  now  deal  with  the  costs  of  the  injunction,  and 
discharge  it,  with  costs. 


Ivjvnction  dissolved  with  costs. 
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'EMURKER  to  an  injunction  bill  to  restrain  mining  Gold  under 
encroachment  on  land  belonging  to  the  Plaintiff  at  Dayles-  ^^^  ^i^ 

ford.  Crown  is  not 

the  property 
of  the  owner 

The  bill  stated  a  Crown  grant,  dated  14th  September,  ^^^^^^^^^ 

1867,  to  William  Smyley,  of  Allotment  No.  8,  of  Section  30,  nor  anyhody 

at  Daylesford ;  a  conveyance  by  Smyley  to  Richard  Fairthome^  rirfit.  m* 

dated  the  15th  September,  1869 ;   and  a  conveyance  by  against  the 

FtUrthoTM  to  the  Plaintiff,  dated  the  6th  February,  1861 ;  jt.       ' 

that  Plaintiff  entered  into  and  had  ever  since  remained  in      An  owner  of 

private 
possession  of  the  land ;  and  that  the  Defendants  were  in  property  may, 

possession  of  land  adjoining.      The  encroachment  com-  ^^'^•q"^  ^^' 

plained  of  was  then  stated  thus  : — "  On  or  about  the  9th  trespasser 

December  instant,  the  Plaintiff  discovered  for  the  first  taking 

time,  as  the  fact  is,  that  the  Defendants,  who  are  carrying  m^ier^ 

belonging  to 

on  mining  pursuits  on  the  said  land  of  which  they  are  so  him,  the 

possessed,  have  carried  a  drive  for  mining  purposes  in  from  ^^^^'J       he 

the  said  last  mentioned  land  to  and  in  the  said  allotment  is  not  entitled 

or  parcel  of  land  of  the  Plaintiff,  to  the  extent  of  forty  feet  ^^  ^^di 

and  upwards,  and  have  been  mining  therein,  and  in  so  removed  from 

under  his  land, 
doing  the  Defendants  have  dug  and  carried  away  large  nor  to  an 

quantities  of  the  soil  and  substance  of  the  said  allotment  inj^^ction  to 

^  restrain  the 

of  land  of  the  Plaintiff,  and  have  also  taken  therefrom  Mure  removal 

large  quantities  of  gold  and  auriferous  material  of  very  ^§°be\ng^in 

great  value."     The  bill  then  stated  that  the  Plaintiff  had  no  way  his. 

required  the  Defendants  to  desist  from  mining  on  the  land  of  under- 

in  question,  but  they  still  persisted  in  so  doing,  and  had  poi^J^d  earth 
^  •'  -^  "  by  a  trespasser 

absolutely  refused  to  comply  with  such  requisition,  and  by  is  not  a  subject 
the  means   aforesaid  they  had   caused,   and  were  then  unleesreal^^ 
causing,  irreparable  damage  to  the  said  allotment,  or  parcel  damage  to  the 

FUintiff's  use 
of  the  surface 
result  from  it.    And  a  general  averment  of  irreparable  damage,  not  showing  specifi- 
cally any  inconvenience  resulting  from  the  undermining,  is  not  sufficient  to  maintain 
a  Bill  for  an  injunction  against  the  removal  of  the  soil. 
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of  land,  of  the  Plaintiff;  and,  further,  that  the  Defendants 
had  already  derived  large  profits  from  mining  on  the  scdd 
allotment,  as  to  which  the  Plaintiff  Bought  discovery. 

The  bill  prayed  for  an  accotint  and  payment  of  the 
gold  and  profits  which  the  Defendants  had  taken  and 
derived  from  the  land ;  and  for  an  injunction  restraining 
the  Defendants  from  carrying  on  the  drive,  and  from 
mining  in  or  upon  the  land,  and  firom  raising  or  removing 
therefrom  any  gold  or  auriferous  material,  or  any  of  the 
soil  or  substance  thereof. 


The  Defendants  demurred  to  this  bill  on  the  following 
grounds : — ^1.  Want  of  Equity.  3.  That  the  bill  did  not 
showany  right,  title,  or  interestin  or  to  the  gold  or  auriferous 
materials  therein  mentioned  ot  referred  to.  3.  That  Her 
Majesty's  Attomey*General  was  not  a  party.  4.  That 
Plaintiff's  remedy  was  at  law.  5.  That  the  bill  did  not 
show  that  the  damage  complained  of  was  irreparable. 
6.  That  the  bill  did  not  show  any  privity  between  Plaintiff 
and  Defendants,  or  under  or  by  virtue  of  what  title,  claim 
or  color  of  right  Defendants  were  in  possession  of  the 
land  mentioned  in  the  bill. 


Ari^ument. 


Mr.  J.  W.  Stephen,  for  the  demurrer,  cited  Lane  v, 
WhitUesea  (Q,  Lane  v,  Hannah  (m),  and  Johmton  v.  Cum- 
nUngs  (n). 

Mr.  AtkiTis  for  the  bill. — The  Crown  has  no  right 
whatever  to  the  gold  on  private  property.  In  the  case  of 
the  Court  of  Mines  (o),  it  was  held  that  the  Crown  was 
entitled  to  all  minerals  whatever  in  which  there  was  any 
gold  or  silver  mixed  with  the  baser  metal ;  but,  by  the 
statute  of  WUUam  and  Mary  (p),  it  was  declared  that  no 


(0  Sup.  Ct.  Vic. 

(o)  Rowd.,  336. 

(m)  lb. 

Cp)  1  W.  &  M.,  c.  30 

(»)  lb. 
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mine  of  tin,  copper,  iron  or  lead  should  be  a  rojal  mine, 
although  gold  or  silver  might  be  extracted  out  of  the  same ; 
and,  by  a  subsequent  statute  (q),  that  all  owners  of  mines 
in  which  there  was  copper,  tin,  iron  or  lead  should  hold 
and  enjoy  the  same  mines  and  ore,  notwithstanding  that 
such  mines  or  ore  should  be  pretended  or  claimed  to  be 
royal  mines.  Therefore,  to  establish  the  Crown's  title  to 
the  gold  in  any  mine,  it  must  be  shewn  that  no  copper, 
tin,  iron  or  lead  exists  in  the  same  mine,  and  this  is  not 
shewn  in  the  present  case. 


1868. 
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Then,  if  the  Crown  was  originally  entitled  to  the  royal 
minerals,  that  right  was  altogether  given  up  by  the 
1  Oeo,  lU.,  cap,  1,  in  consideration  of  the  civil  list  secured 
by  that  Act.  [Moletworth,  J. — The  Crown  may  have  given  up 
the  power  of  disposing  of  the  produce  of  the  royal  minerals, 
but  do  not  they  continue  the  property  of  the  Crown?] 
Whatever  right  the  Crown  may  have  by  prerogative  it 
ceases  to  have  the  moment  it  gives  another  an  interest  in 
the  right,  because  the  prerogative  is  incommunicable. 
Again,  by  the  ConstUutUm  Act,  sec.  47,  the  sums  reserved 
to  the  Crown  by  sec.  46,  are  "  accepted  by  Her  Majesty  by 
way  of  civil  list  instead  of  all  territorial,  casual  and  other 
revenues  of  the  Crown,  including  royalties  from  whatever 
source  arising  within  Victoria;"  and  by  sec.  d,  of  the 
CoiuiUuUon  StattOe  passed  by  the  Imperial  Legislature, 
"  the  entire  management  and  control  of  the  waste  lands 
belonging  to  the  Crown  in  Victoria,  and  of  the  proceeds 
thereof,  including  all  royalties,  mines  and  minerals,  is 
vested  in  the  Legislature  of  the  colony.  So  that  even  if 
the  Crown  or  the  Imperial  Legislature  were  previously  in 
possession  of  these  rights  and  royalties,  they  have  by 
these  Acts  given  up  aU  claim  to  them.  The  land,  the 
subject  of  this  suit,  having  been  granted  under  the 
authority  vested  in  the  Colonial  Legislature,  inasmuch  as 
the  Colonial  Legislature  cannot  found  any  title  upon 


(t)  5  W.  &  M.,  c.  6. 
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prerogative,  all  the  mines  and  minerals  passed  with  the 
grant  of  the  land,  and  this  without  any  express  mention  of 
them.     Keyse  v.  Powell  (r). 

It  is  not  necessary  to  make  the  Attorney-General  a 
party  merely  for  the  purpose  of  challenging  the  Crown's 
right  to  the  gold.  If  he  had  heen  made  a  party,  the 
bill  would  have  been  demurrable,  for  it  would  have 
brought  before  the  Court  two  persons  having  inconsistent 
titles.  DanisVa  Chy,  Prac.,  Srd  ed.,  184;  WtlUamson  r. 
Lonsdale  (s).  Nor  is  the  Attorney-General  a  necessary 
party  by  reason  of  the  account  prayed  by  the  bill.  Darthez 
V.  Clemens  (t),  Lloyd  v.  Wait  (v),  CoUms  v.  Burton  (w).  As 
to  the  Plaintiff's  right  to  an  injunction  to  restrain  the 
Defendants  from  tresspassing  on  the  Plaintiff's  land,  the 
Crown  itself  has  no  right  to  enter  upon  the  lands  of  a 
subject  to  search  for  gold.  Lyddall  v,  Weston  (x),  and  a 
fortiori  a  subject,  who  can  derive  title  only  from  the  Crown, 
has  no  such  right.  The  bill  alleges  that  the  Defendants 
have  dug  and  carried  away  the  soil  and  substance  of  the 
freehold,  and  also  taken  therefrom  large  quantities  of  gold 
and  auriferous  material,  and  this  is  sufficient  to  entitle  the 
Plaintiff  to  an  injunction.  Hughes  v.  Trustees  of  Mordem 
College  (y),  Hanson  v.  Gardiner  (z),  TJiomas  v,  Oakley  (a),  Talbot 
V.  Scott  {b)f  Drewy  on  Injunctions  181, 183,  and  Sup.  28.  Here 
all  that  is  necessary  to  entitle  the  Plaintiff  to  an  injunction 
is  shewn,  viz.,  the  Plaintiff's  title,  the  trespass,  and  the 
irreparable  injury.  [MolesuH)rth,  J. — ^As  to  the  injury,  is  it 
not  the  taking  of  the  gold,  which  you  assume  can  never 
be  replaced?  But  is  not  the  taking  of  gold  very  like 
taking  of  money  ?  It  is  not  like  removing  subsoil  so  that  the 
surface  falls  in,  or  like  felling  trees.]     In  Mitchell  v.  Dors  (c), 


(r)  2  E.  &  6.,  182. 
(s)  Dan.  Ex.  Rep.,  171. 
{t)  6  Beav.,  165. 
(©)  1  Ph.,  69. 
(fp)  4  De  G.  &  J.,  618. 
{x)  2  Atk.,  19. 


(y)  1  Ves.,  188. 
(«)  7  Ve«.,  306. 

(a)  18  Ves.,  184. 

(b)  4  E.  &  J.,  96. 

(c)  6  Vea.,  147. 
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the  mere  removal  of  coal  was  held  to  he  irreparahle 
damage^  although  there  was  no  injury  to  the  land ;  yet 
coals  may  he  as  easily  compensated  hy  damages  as  gold. 
In  AtUmtey-Oeneral  v,  HaUeU  (d),  there  was  no  express 
averment  of  irreparahle  injury,  hut  the  facts  alleged  were 
held  to  he  such.  So  here  the  essence  of  the  irreparahle 
injury  is  that  part  of  the  suhstance  of  our  land — our 
freehold — ^is  removed ;  it  is  an  accident  that  gold  is  in  it. 
[M€}le9worth,  J, — Must  I  not  intend  on  your  hill,  that  the 
irreparahle  injury  you  complain  of  is  the  taking  of  the 
gold?  You  do  not  make  any  case  of  any  other  sort  of 
injury,  such  as  injury  hy  the  mere  removal  of  the  soil,  of 
a  character  to  he  irreparahle  hy  damages.]  We  say  **  hy 
the  means  aforesaid  "  irreparahle  damage  is  done — ^that  is 
to  say,  hy  all  the  means  aforesaid.  Now,  the  '*  means 
aforesaid  "  are  at  least  twofold,  namely,  that  the  Defendants 
have  taken  from  our  land  "large  quantities  of  soil  and 
suhstance  of  the  said  allotment,"  as  well  as  also  **  large 
quantities  of  gold  and  auriferous  material." 
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Mr.  J,  W.  Stephen,  in  reply. — The  primd  facie  rule  is, 
that  royal  mines  are  reserved.  The  Plaintiff's  hill  shows 
no  grant  of  the  mines  to  him,  so  that  he  is  in  no  hetter 
position  as  to  the  gold  than  a  mere  stranger ;  therefore  he 
has  no  title  in  himself.  There  is  title  shown  in  Her 
Majesly  also,  and  the  Attomey-General  ought  to  he  a 
party.  K  the  Plaintiff's  mere  possession  he  sufficient  to 
make  the  Defendants  trespassers  as  to  him,  yet,  inasmuch 
as  he  goes  farther,  and  after  the  Defendants  have  separated 
the  gold  from  his  land  claims  an  account  of  it,  and  of  the 
Defendants'  profits  hy  it,  certainly  on  that  hasis  the 
Attorney-General  is  a  necessary  party. 

As  to  the  trespass  alleged,  the  cases  cited  show  that  the 
interference  of  Courts  of  Equity  has  heen  much  due  to  the 
fact  that   the   encroachments    have  heen  underground. 


(d)    16M.  &W.,669. 
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and  difficult  to  discover  and  remedy,  and  that  the  notion 
of  confiision  of  boundaries  has  been  an  element  imported. 
In  such  cases  the  remedy  at  law  is  confessedly  imperfect; 
but  here  the  title,  or  color  of  the  Defendants'  right,  does 
not  appear ;  for  there  is  no  allegation  that  the  contiguous 
land,  in  which  defendants  worked,  is  Grown  land,  or  that 
defendants  have  miners'  rights,  as  was  the  case  in  the 
Clunes  case.  Mining  on  land  is  not,  em  necessUate,  an 
irreparable  injury;  if  it  were,  the  Court  would  also  be 
bound  to  restrain  the  cutting  of  a  mere  ditch.  BamMdge 
on  Mines^  p.  40,  Bowser  v.  McLean  (d),  FvUerton  v.FtdlerUm  {/), 
Coleman  v.  Uoyd  (g). 

Cur.  adv.  vuU, 


March  28. 

Jud^n»eiU,      Mb.  JnsTiOB  Moleswobth  : — 


The  bill  in  this  case  states  a  grant  from  the  Crown, 
dated  September  14, 1857,  of  a  piece  of  land  near  Dayles- 
ford,  and  mesne  assignments  from  the  original  grantee  to 
the  Plaintiff;  that  he  entered  and  was  possessed ;  that  the 
Defendants  possessed  adjoining  land;  that  the  Plaintiff 
discovered  that  the  Defendants,  who  were  mining  on  that 
adjoining  land,  had  carried  a  drive  for  mining  purposes 
from  the  adjoining  land  to  and  under  the  Plaintiff's  to  the 
extent  of  more  than  forty  feet,  and  had  dug  and  carried  away 
large  quantities  of  the  soil  and  substance  of  the  Plaintiff's 
land,  and  had  taken  therefrom  large  quantities  of  gold  and 
auriferous  material  of  great  value;  that  the  Defendants 
persisted,  in  spite  of  remonstrances,  and  were  causing 
irreparable  damage  to  the  Plaintiff's  land,  and  had  derived 
large  profits  from  mining  under  it.  The  bill  prays  an 
account  of  the  gold  and  profits ;   payment  to  the  Plaintiff 

(e)  2  De  O.,  F.,  &  J.,  415.  (/)  Ante  Vol.  I.,  Eq.  224. 

(y)  Sup.  Ct,  Vic,  18th  Oct.,  1860 
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of  that  amount;  and  an  injunction  against  carrying  on  the 
drive  and  mining  and  raising  auriferous  or  other  earth. 

The  Defendants  demur  to  this  bill  on  the  grounds  of 
want  of  equity ;  second,  that  the  Plaintiff  shows  no  right  to 
the  gold;  third,  that  the  Attorney-General  is  not  a  party; 
fourth,  that  Plaintiff's  remedy  is  at  law ;  fifth,  that  it  is 
not  shown  that  the  damage  complained  of  is  irreparable ; 
and  sixth,  that  there  is  no  privity  shown  between  the 
Plaintiff  and  Defendants,  or  any  title  under  which  the 
Defendants  are  in  possession. 

By  the  law  of  England,  which  is  also  the  law  of  this 
country,  all  gold  mines  belong  to  the  Crown ;  and  that 
though  the  Crown  may  have  granted  the  lands  containing 
them  to  a  subject  without  reservation.  This  was  so  decided 
in  jReg.  v.  NorthumherUmd  (h) ;  and,  so  far,  that  case  has 
never  been  questioned.  The  same  case  decided  that  the 
Crown  might  enter  upon  such  land  to  mine  for  gold, 
though  no  right  of  entry  was  reserved.  Some  doubt  has 
since  been  raised  as  to  the  propriety  of  that  part  of  the 
decision. 
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It  has  been  argued,  on  behalf  of  the  Plaintiff,  that  the 
ConsUtuUon  Act,  sec.  47,  being  an  abandonment  of  terri- 
torial, casual,  and  other  revenue  of  the  Crown,  including 
all  royalties,  altered  this.  To  this  argument  I  cannot  at 
all  accede.  The  ConstUuHon  Act,  like  similar  Acts  in 
England,  made  no  change  in  the  legal  rights  of  the  Crown 
as  to  owning  and  enforcing  rights  to  royalties,  or  in  the 
effect  of  the  language  of  its  grants  as  to  passing  them.  It 
merely  transferred  the  management  and  application  of  the 
revenues  of  Crown  property  to  the  future  from  the  former 
Government  of  Victoria.  In  fsuct,  if  that  Act  afforded  any 
argument  for  the  purpose  for  which  it  was  urged,  it  would 
invalidate  the  Crown  grant  of  1857  itself,  as  being  of 

(A)  Plowd.,  310. 
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property  which  had  ceased  by  the  Constitution  Act  to 
belong  to  the  Crown.  I  take  it  therefore  as  clear,  that  the 
gold  under  the  Plaintiffs  land  is  not  his,  and  that  neither 
he  nor  anybody  else  has  a  right  as  against  the  Crown  to 
take  it ;  though  he  has  a  right,  perhaps,  as  against  the 
CrowB.  and  certainly  as  against  all  his  feUow-subjects  not 
authorised  by  the  Crown,  to  proceed  by  action  for  entries 
on  his  land  by  persons  mining  for  gold. 


This  bill  is  brought,  then,  mainly  to  enforce  his  right  to 
gold  already  removed — ^which,  for  the  above  reason,  I  think 
not  maintainable — and  an  injunction  against  removing 
more.  But  it  also  alleges,  as  a  grievance,  the  removal  of 
common  earth  from  beneath  the  surface,  and  seeks  an 
injunction  to  prevent  it.  This  bill  shows  no  dispute  about 
boundaries,  nor  any  such  title  in  the  Defendants  as  would 
make  them  fit  Defendants  to  a  suit  to  settle^  boundaries. 
It  states  that  the  Defendants  are  causing  irreparable 
damage  to  the  Plaintiff's  land,  not  to  the  Plaintiff ;  truly, 
perhaps,  in  the  sense  that  gold  removed  from  the  land  is 
irrecoverable ;  and  that,  reading  all  the  averments  of  the 
bill,  I  must  take  to  be  the  pleader's  meaning.  It  does  not 
show  specifically  any  inconvenience  resulting  from  the 
undermining,  such  as  a  sinking  of  the  surface,  affecting 
any  proper  enjoyment  by  the  Plaintiff  of  his  land  ;  and  a 
general  averment  of  irreparable  damage  unexplained,  is 
not,  I  think,  sufficient. 


The  Courts  in  England  have  gradually  extended  the 
remedy  by  injunction,  to  protect  against  trespass,  but  not, 
I  think,  so  far  as  to  restrain  undermining  and  removing 
mere  valueless  earth,  the  removal  of  which  produces  no 
consequential  mischief.  Hanson  v.  Gardiner  is  one  of  a 
class  of  cases  in  which  an  injunction  is  granted  against 
persons  having  rights  on  the  lands  of  others  exercising 
them  more  extensively  than  warranted.  Flainin{f8  Case, 
before  Lord  Thurlow — referred  to  in  it,  and  many  otlier 
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cases — ^was  one  of  a  person  entitled  to  land  contain- 
ing mines  improperly  sinking  and  working  under  adjoining 
land  of  his  landlord.  The  injunction  was  granted  as  to 
his  own  land  readily  from  the  privity,  but  with  hesitation 
as  to  the  adjoining.  Thomas  v,  Oakley,  is  the  case  of  a 
person  having  a  right  to  quarry  for  limited  objects  abusing 
his  right  by  quarrying  for  other  objects.  In  it,  however, 
Lord  Eldan  says — "  K  this  protection  would  be  granted  in 
the  case  of  timber,  coals,  or  lead  ore,  why  is  it  not  equally 
to  be  applied  to  a  quarry  ?  The  comparative  value  cannot 
be  considered."  This  approaches  the  case  of  the  removal 
of  earth,  but  deep  underground  earth  has  generally  no 
value.  Haigh  v.  Jogger  (j),  was  encroachment  between 
neighbouring  lessees  of  collieries.  Bemoving  coals  was  held 
an  irreparable  injury.  There  was  also  an  imputation  of 
working  so  as  to  injure  the  plaintiff's  mine.  In  Mitchell  v. 
Dors,  the  defendant  having  a  coal  mine,  was  restrained 
from  working  into  his  neighbour's  land.  In  Cowper  v. 
Baker  {k),  an  injunction  was  granted  against  trespassing — 
taking  from  the  sea  shore  certain  stones  of  peculiar  value 
for  cement. 
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As  to  the  several  cases  before  members  of  this  Court, 
in  Leme  v.  WldtUesea,  before  Mr.  Justice  Barry,  the  plaintiffs 
were  actually  working  a  gold  mine  on  their  private  property, 
with,  to  a  considerable  extent,  the  concurrence  of  Govern- 
ment, and  brought  their  bill  to  restrain  encroachment  by 
adjoining  miners.  An  ex  parte  injunction  was  granted. 
A  motion  for  attachment  came  on  before  me  in  which  the 
propriety  of  the  injunction  was  in  some  degree  discussed. 
I  granted  the  attachment.  A  motion  was  afterwards  made 
before  Mr.  Justice  Williams  to  dissolve  the  injunction.  He 
maintained  it,  but  intimated  his  opinion  that  the  Attorney- 
General  should  be  a  party.  Johnston  v,  Cwnmmgs,  before 
the  Chief  Justice,  was,  I  believe,  between  miners  working 
their  own  land.    It  is  stated  that  he  was  disposed  to  grant 
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the  injunction,  supposing  that  the  defendants  sank  on 
their  own  land  and  undermined,  but  finding  that  they  sank 
really  within  the  plaintiff's  land,  he  refused  the  injunction. 
His  recollection  is  not  distinct  on  the  subject  In  Ccleman 
«.  Uoyd,  before  me,  a  similar  case,  I  refused  an  injunction, 
merely  as  following  Johnston  v,  Cummings,  which  I  held  not 
distinguishable.  The  subject  was  ceurefuUy  considered  on 
demurrer  by  Mr.  Pohlman  as  Judge  in  Lane  v,  Hannah, 
The  plaintififs  and  their  rights  were  the  same  as  in  Lane 
V.  WhUUesea,  the  defendants  (miners)  haying  miners'  rights 
and  claims,  encroaching.  He  allowed  the  demurrer. 
His  decision  was  appealed  from,  and  the  matter  compro- 
mised. FvUerton  v.  FidlerUmt  before  Mr.  Chapman^  as  Judge, 
was  a  suit  by  an  infant  to  prevent  mining  for  gold  on 
her  land  by  persons  claiming  under  an  agreement  made 
by  her  uncle  as  on  her  behalf.  Mr.  Chapman  treated  the 
case  as  one  between  parties  in  privity,  not  as  between  an 
owner  and  a  mere  trespasser. 


In  all  these  cases  in  Victoria,  except  the  last,  the  plain* 
tiffs  were  actually  mining,  and  with  the  acquiescence  of  the 
Crown,  as  represented  by  its  officials.  If  a  plaintiff  so 
circumstanced  be  entitled  to  the  protection  of  the  Court  as 
to  gold  on  private  property,  it  may  be  a  reasonable  ques- 
tion if  the  Attorney-General  should  be  made  a  defendant, 
not  for  the  purpose  of  establishing  a  right  against  the 
Crown,  but  as  testing  the  extent  of  the  acquiescence  of  the 
Crown,  and  securing  the  principal  defendant  from  the  risk 
of  having  to  account  to  the  Crown  for  the  value  of  gold 
which  he  has  before  paid  to  the  owner  of  the  land. 


On  the  authorities,  I  should  hold  that  an  owner  of 
private  property  might  by  injunction  restrain  a  trespasser 
mining  and  taking  minerals  belonging  to  him,  the  owner. 
As  to  an  owner  here  mining  himself  with  the  acquiescence 
of  the  Crown,  it  is  unnecessary  for  me  to  express  an  opinion. 
But,  with  considerable  hesitation,  I  have  arrived  at  the 
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oondttsion  that  the  present  Plaintiff,  as  mere  owner,  seeking 
protection  and  account  for  gold  under  his  land,  fails, 
because  the  gold  is  in  no  way  his ;  and  as  to  the  removal 
of  underground  earth  by  a  trespasser,  that  it  is  not  a  subject 
of  injunction  unless  real  damage  to  the  Plaintiff's  use  of 
the  surface  result  from  it.  Placing  my  decision  on  this 
ground,  it  is  not  necessary  for  me  to  decide  the  third  or 
sixth  ground  of  demurrer,  but  I  decide  all  the  others  in 
the  Defendants'  favor. 
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The  Plaintiff  is  not  altogether  remediless,  as  he  may 
maintain  an  action  at  law.  I  express  no  opinion  as  to  what 
should  be  the  amount  of  damages  in  such  action.  I  cannot 
affect  ignorance  that  the  owners  of  land  have  generally  a 
power  beside  mining  themselves,  of  getting  a  profit  of  the 
gold  it  contains,  but  I  do  not  think  that  power  is  of  a  class 
to  be  valued  in  the  eyes  of  the  law. 

I  shall  allow  the  demurrer,  with  costs,  on  all  the  grounds, 
except  the  third  and  sixth ;  I  shall  make  no  order  as  to 
them. 

Demurrer  allowed  with  costs. 


JAMIESON  V.  ALLEN. 


I 


March  1% 
April  1. 


N  this  suit  a  decree  had  been  made  ordering  the  Defend-      Generally 
ant  to  pay  a  large  sum  of  money  to  the  Plaintiff,  and  also  ^^^'  * 

obtaining 
deeds  from  a  client  has  a  lien  npon  them  against  him  for  all  hnsinesB  done  for  him ;  bnt 
as  against  third  persons,  the  client  can  confer  no  greater  rights  than  he  has  himself.  To 
be  protected  against  the  claims  of  third  persons,  the  Solicitor  mnst  show  that  he  gave 
conaderation  by  acting  npon  the  fiuth  of  the  possession  of  the  deeds ;  that  he  had  no 
notice  of  the  rights  of  the  third  persons ;  and  that  his  costs  renuun  nnpaid. 

If  Solicit<Mrs  leave  the  management  of  their  business  to  their  derks,  and  receive  the 
profits  of  that  bonness,  they  mnst  submit  to  have  tiieir  rights  bound  by  the  acts  of 
such  clerks. 

(^rcumstances  under  which  a  Solicitor  on  the  record  in  a  suit  may  be  ordered  on 
motion  in  the  suit  to  bring  in  deeds  upon  which  he  claims  a  lien,  considered. 
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to  bring  into  court  certain  deeds  held  by  the  Defendant. 
These  deeds  were  in  the  possession  of  Mr.  Crisp,  the 
Defendant's  solicitor,  and  the  Defendant  having  absconded 
the  Plaintiff  now  moved  the  Court  for  an  order  on  Mr.  Crisp 
to  bring  in  the  deeds. 


The  facts  of  the  case  sufficiently  appear  from  the 
judgment  of  His  Honor. 

Mr.  Holroyd  for  the  motion  cited  Bell  v,  Taylor  (Q,  PeUy 
V,  WcUhen  (m),  Molesworth  v.  Robins  (n),  Baker  v.  Henderson  (o), 
and  Bider  v.  Jones  [p), 

Mr.  Bunny,  contra,  cited  Blunden  v,  Desart  (9),  and 
Warburton  v.  Edge  (r). 

Cur,  adv,  vulu 


April  1. 
Judgment.     Mr.  Justice  Moleswobth  : — 


In  this  case  the  original  bill  was  filed  on  the  13th 
of  September,  1861,  by  the  next  of  kin  of  a  man  named 
Jamieson,  against  AUen,  as  administrator.  It  set  forth  that 
Jamieson  was  mortgagee  of  the  Defendant  AUen,  by  the 
deposit  of  title  deeds,  to  secure  a  certain  sum  by  way  of 
equitable  mortgage.  It  also  stated  that,  during*  the  final 
illness  of  Jamieson^  AUen  obtained  by  fraudulent  means  pos- 
session of  securities  held  by  Jamieson,  and  that  he  obtained 
administration  of  this  property  and  evaded  accounting  for 
it.  The  property  was  in  Wreckyn-street,  North  Melbourne, 
and  the  original  bill  required  that  the  Defendant  should 
enumerate  on  oath  the  deeds  He  had  in  his  possession. 


(0  8  Sim.,  216. 
(m)  7  Hare,  851,  afiRL  on  app. ; 
1  De.  G.  M.  &  G.,  16. 
(»)  2  Jo.  &  L.,  358. 


(o)  4  Sim.,  27. 
(p)  2  Y.  &  C.  C.  C,  829. 
(q)  2  Dr.  &  War.,  405. 
(r)  9  Sim.,  508. 
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Subsequently,  an  order  was  made  that  all  the  deeds  should 
be  brought  into  Court,  as  the  personal  property  of  the 
deceased,  and  that  an  injunction  should  issue  against  the 
Defendant  interfering  between  the  personal  estate  and  the 
receiver. 
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The  answer  of  Alien  set  forth  three  deeds  as  belonging 
to  the  Wreckyn-street  property,  together  with  a  supposed 
equitable  mortgage  of  some  property  at  Sydney.  AUen 
denied  the  case  made  out  by  the  Plaintiff's  bill,  and  by 
way  of  set  off  he  insisted  that  he  paid  costs  in  two  actions 
brought  by  him  as  administrator,  and  at  the  same  time  he 
admitted  having  possession  of  the  deeds  of  the  Wreckyn- 
street  property. 

A  decree  was  made  on  the  10th  August,  186d,  in  which 
the  original  deeds  were  referred  to,  and  the  decree  declared 
the  Defendant  as  chargeable  with  JS300,  lent  to  him  on 
security  of  the  Wreckyn-street  property,  subject  to  the 
right  of  the  Defendant  to  discharge  himself  from  it  by 
counter  claims.  The  Defendant  was  to  be  restrained  from 
receiving  the  personal  estate. 

The  Master,  in  his  report,  found  that  there  came  into 
the  hands  of  the  Defendant,  at  the  date  of  the  deceased's 
death,  certain  deeds,  set  forth  as  part  of  the  personal 
estate  of  the  deceased,  and  that  those  numbered  1,  d,  8, 
ijeere  chargeable  with  the  payment  of  £705  lo5.  4(2.,  due 
by  Defendant  to  deceased ;  and  he  found  that  the  Defend- 
ant should  be  allowed  credit  for  various  sums,  leaving  a 
balance  against  the  Defendant. 


Amongst  the  legal  expenses  incurred  and  paid  by 
Defendant,  and  allowed  on  reduction,  was  the  cost  of 
Messrs.  Brodribb,  Crisp,  and  Lewises  legal  proceedings 
against  McDonald  and  Donovan,  amounting  to  £28  19^.  ^d. 
In  order  to  obtain  this  last  credit,  the  Defendant  had  used 

VOL.  II. EQ.  £ 
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an  affidavit,  claiming  for  charges  paid  to  Brodnbb,  Cri^f 
and  Lewis,  to  the  amount  of  £84  7^.  Ad,  The  Master  was 
of  opinion,  however,  that  out  of  the  £84  7^.  4<2.,  paid  hy 
Defendant  to  Brodribb,  Crisp,  and  Lewis  he  was  entitled  for 
credit  against  the  Plaintiff  for  only  £23  19s,  4d,,  and  he 
was  given  credit  accordingly. 


A  decree,  on  further  directions,  was  made  on  the  14th 
Fehruary,  1868,  establishing  Defendant's  liability  for  a 
large  sum ;  and,  according  to  the  report,  he  was  ordered  to 
pay  it,  and  bring  in  the  four  deeds  mentioned  in  the 
report  as  part  of  the  personal  estate  of  the  deceased ;  and 
it  was  declared  that  the  Plaintiff  might  in  Defendant's 
name  prosecute  the  actions  against  Donovan  and  M'Donald 
for  getting  in  the  personal  estate  of  the  deceased. 

The  Defendant  absconded  to  avoid  this  decree,  and 
Mr.  Crisp,  one  of  the  firm  of  Brodribb,  Crisp,  and  Lewis, 
who  had  been  Defendant's  solicitor,  was  required  by  letter 
to  say  whether  he  intended  to  bring  the  deeds  in 
question  into  Court,  in  pursuance  of  an  intimation  from 
Mr.  Justice  Chapman,  to  which  he  answered  verbally,'  that 
he  had  received  no  such  intimation,  and  had  ceased  to  act 
for  AUen, 

This  case  now  came  before  the  Court,  on  a  motion  that 
Mr.  Crisp  be  ordered  to  bring  into  the  Master's  office  the 
deeds  so  directed  to  be  brought  in,  and  that  he  be  ordered 
to  pay  the  costs  of  this  motion. 


Mr.  Crisp  has  made  two  affidavits  to  resist  this  applica- 
tion. In  one,  he  states  that  his  firm  was  employed  by  the 
Defendant  first  on  June  8,  1861,  some  time  after  he  had 
taken  administration  ;  that  he  had  not  been  before  their 
client ;  that  he  then  and  afler  consulted  the  firm  as  to 
getting  in  debts  due  to  the  deceased  from  McDonald  and 
Donovan,  and  the  firm  took    proceedings  and  incurred 
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costs  as  attorneys  of  Defendant,  as  administrator;  and 
that  some  time  during  that  month  the  deeds  in  question, 
with  others,  were  left  bj  him  in  the  hands  of  the  firm ; 
that  in  the  latter  end  of  August,  1861,  the  Defendant 
produced  the  original  biU  in  this  suit,  and  left  it  with  the 
firm,  with  instructions  to  act  on  his  behalf  in  it,  and  that 
bill  was  subsequently  set  aside.  That  in  September,  1861, 
he  left  with  the  firm  the  present  bill ;  that  the  firm  put  in 
the  Defendant's  answer,  and  at  the  taking  of  evidence 
produced  the  deeds  in  question,  without  prejudice  to  lien, 
and  the  deeds  were  returned  at  the  hearing,  and  that  his 
firm  hold  them  in  respect  of  such  lien,  for  costs,  in  rela- 
tion to  business  transacted  by  the  firm  for  the  Defendant, 
as  administrator.  Mr.  Crisp  has  made  a  further  affidavit 
in  regard  to  the  costs  included  in  the  Master's  report  in 
suits  against  Donovan  and  McDonald,  stating  that  he  had 
no  personal  knowledge  of  the  affidavit  of  the  Defendant 
used  in  preparing  the  report ;  that  the  affidavit  was  drawn 
by  a  clerk  of  the  firm  having  the  management  of  the 
business ;  that  the  Defendant  paid  the  firm  only  certain 
sums,  amounting  to  M95,  which  are  set  forth  with  dates 
from  July  8,  1861,  to  March  20,  1862 ;  that,  with  the 
exception  of  the  first  sum  of  £6,  these  sums  were  received 
at  the  times  stated,  to  meet  money  out  of  pocket  at  the 
difiierent  stages  in  the  suit ;  that  no  specified  appropriar 
tion  of  the  money  so  received  has  yet  been  made ;  that 
the  firm  never  received  £84  7«.  -Ld,  from  the  Defend- 
ant, further  than  that  the  same  might  be  included  in 
the  £95. 
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Generally  speaking,  a  solicitor  obtaining  deeds  from  a 
client  has  a  lien  upon  them  against  him  for  all  business 
done  for  him ;  but,  as  against  tliird  persons,  the  client  can 
confer  no  greater  rights  than  he  has  himself.  Furlong  v, 
Howard  («),  Pdly  v.    Wathen  (t),   MoUgworth  v.   Robins  (v). 


(«)  2  Sch.  &  Lef.,  115. 


(Q  Uhi.  tup,         (v)   Uhi,  tup, 
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There  are  some  exceptional  cases  in  which  a  solicitor 
obtaining  deeds  from  his  client  has  been  treated,  as  to 
their  possession,  in  some  degree  like  an  equitable  mort- 
gagee by  deposit  of  title  deeds,  and  to  be  protected  against 
the  claims  of  third  persons ;  but  thus  to  be  protected  he 
must  show  that  he  gave  consideration  by  acting  upon  the 
&ith  of  the  possession  of  the  deeds,  that  he  had  no  notice 
of  the  rights  of  the  third  persons,  and  that  his  costs 
remain  unpaid.  In  Blunden  v.  Demrt  (w),  the  Irish  Master 
of  the  Rolls  held  that  a  solicitor's  lien  for  costs  upon 
the  deeds  of  his  client  was  valid  against  a  judgment  cre- 
ditor for  costs,  both  before  and  after  a  judgment  recovered 
against  the  client,  while  he  held  them.  On  appeal 
Lord  Chancellor  Sugden  reversed  this  decision  as  to  costs 
after  the  judgment,  though  the  solicitor  had  no  notice  of 
it.  See  Warburtcn  v.  Edge  {x\  Morgan  v.  Scott  (y),  SmWi  v. 
Chkhester  (z). 


Mr.  Crisp's  affidavits  are  very  vague  as  to  all  those  points. 
The  only  costs  particularised  are  those  of  suits  a^inst 
Donovan  and  M* Donald',  Pretty  obviously  his  great  struggle 
is  to  recover  his  costs  of  this  very  suit  against  the  Plain- 
tiffs. As  to  them,  his  liability  to  this  application  seems 
clear  to  me.  The  bill  was  framed  expressly  seeking  to 
have  the  deeds  in  question,  and  all  personal  property, 
brought  into  Court  by  persons  having  a  right  to  that  inci- 
dental and  collateral  relief,  if  they  establish  their  case,  as 
they  have  done.  The  decree  to  account  established  the 
Plaintiffs  rights  against  the  North  Melbourne  property, 
and  restrained  the  Defendant  from  receiving  the  personal 
estate.  The  circumstances  of  the  lien  were  then  not  at 
all  ascertained.  Even  if  they  were,  the  deeds  might  then 
be  properly  handed  back  temporarily  to  Mr.  Crisp,  so  as 
not  to  disturb  his  lien,  as  against  the  Defendant,  unneces- 


(w)  FL  &  K.,  573 ;  and  on  app. 

2  Con.  &  L.,  111. 
(x)   Ubi.sup. 


(y)  2  Ir.  Eq.  Rep.,  128. 
(z)  4  lb.,  580. 
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sarily.  K  the  liability  of  the  Defendant  to  the  Plaintiff 
could  be  otherwise  enforced,  I  should  hesitate  to  deprive 
Mr.  Crisp  of  the  advantages  of  the  possession  of  these 
deeds.  Ex-parte  Shaw  (a\  M'Cann  v.  Beere  (b).  But  ulti- 
mately the  Plaintiff's  rights  should  be  enforced  as  para- 
mount to  those  of  Mr.  Crisp,  Mr.  Crisp's  claims  for  those 
costs  arose  pendente  lite  with  the  most  distinct  notice  of  the 
Plaintiff's  claims.  If  now  the  debt  represented  by  those 
deeds  was  paid  to  the  Defendant,  he  would  not  be  war- 
ranted in  paying  these  costs,  his  private  debt,  out  of  that 
money ;  and  if  Mr.  Crtsp  took  payment,  knowing  from 
whence  the  money  came,  he  would  be  liable  to  refund  as 
for  money  misapplied  by  an  administrator. 


1868. 
Jamixson 

V, 

Aluss. 


Judgment, 


I  have  had  more  difficulty  as  to  the  costs  of  actions 
against  Donovan  and  M'Donald ;  but  it  is  for  Mr.  Crisp  to 
make  his  case.  If  these  costs  were  incurred  before  the 
deposit  of  the  deeds,  they  were  not  incurred  on  the  faith 
of  them  ;  if  after,  they  were  probably  after  Mr.  Crisp  saw 
the  first  bill,  which,  as  I  recollect,  would  have  carried 
notice  of  the  plaintiff's  claim,  though,  as  that  suit  w^as  not 
prosecuted,  it  could  not  be  available  as  Us  pendens.  But  as 
to  these  last  costs,  I  think  Mr.  Crisp  appears  to  be  paid. 
The  Defendant  paid  him  £95  on  account  of  costs,  without 
special  appropriation.  The  costs  in  question  were,  as 
between  them  and  the  costs  of  this  suit,  the  earlier  debt, 
and  a  debt  ascertained  at  the  time  of  the  Master's  report ; 
and  by  the  affidavit  and  that  report,  the  earlier  costs  are 
described  as  paid.  This,  I  think,  even  between  Mr.  Crisp 
and  the  Defendant,  was  appropriated.  But  the  case  is  far 
stronger  as  between  the  Plaintiff  in  the  present  motion 
and  Mr.  Crisp,  Mr.  Crisp  being  the  solicitor  on  the  record, 
prepared  the  answer  and  the  affidavit,  both  asserting  these 
costs  to  be  paid ;  and  the  report  is  based  on  the  same 
assertion.     The  answer  would  have  entitled  the  Defendant 


(a)  Jac.,  270, 


(b)  1  Hog.,  129. 
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to  credit  for  these  costs  for  interlocutory  purposes.  On 
this  subject  Chrigtian  v.  Field  {c),  seems  nearly  in  point  for 
the  Plaintiff.  In  a  creditor's  suit,  a  solicitor  acted  for  the 
executrix ;  he  had  paid  a  sum  to  redeem  a  title-deed,  on 
behalf  of  the  executrix,  from  a  person  having  a  lien  ;  he 
afterwards  carried  into  the  Master's  office,  for  the  execu- 
trix, a  claim  for  that  sum  as  paid  by  her,  and  it  was 
allowed ;  held,  he  could  not  afterwards  claim  a  lien  on 
that  deed,  as  against  the  creditors,  for  the  sum  so  paid  by 
him. 


I  cannot  regard  Mr.  Crisp's  personal  ignorance  of  these 
matters  as  weakening  their  effect.  If  solicitors  leave  the 
management  of  their  business  to  their  clerks,  and  receive 
the  profits  of  that  business,  they  must  submit  to  have 
their  rights  bomid  by  the  acts  of  such  clerks. 

• 

As  to  Mr.  Cri^)*s  liability  to  have  those  deeds  brought 
in  by  summary  application  instead  of  suit,  there  are  many 
cases  in  which  such  orders  have  been  made,  without  any 
objection  to  summary  relief  being  noticed.  But  such 
objection  was  made  and  disregarded  in  a  very  strong  case 
in  the  Irish  Rolls  Court,  Hargrove  v,  Holland  (d).  In 
WaUoUv.  Grieves  (e)  doubt  is  expressed  as  to  summary 
jurisdiction.  The  objections  to  summary  jurisdiction  are 
that  a  solicitor  is  subject  to  it  only  as  between  him  and 
his  client,  not  between  him  and  litigants  with  his  client, 
and  that  the  establishment  of  facts  in  litigation  against  a 
client  does  not  establish  them  against  the  solicitor ;  and 
in  the  absence  of  authority  I  should  feel  much  pressed  by 
them.  In  addition  to  Hargrove  v.  Holland,  there  are  many 
cases  in  which  these  objections  presented  themselves,  and 
were  not  urged.  More  expressly  dealing  with  the  first 
objection  is  Eider  v.  Jones  (/) ;  and  dealing  with  the  second 


(c)  2  Hare,  177. 

(d)  2  Ir.  £q.  Rep.,  137. 


(e)  11  Ir.  Eq.  Rep.,  897. 
if)  Uhi.  9up, 
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objection  is  Pdty  v.  WaUim.  The  case  of  Warbwtcn  v. 
Edge,  relied  on  by  Mr.  Crigp*8  counsel,  is  distinguishable, 
as  the  solicitor  claimed  a  lien  for  costs  really  due,  besides 
those  of  the  suit  in  which  the  application  was  made ;  and, 
moreover,  the  Plaintiffs  in  it  claimed  and  got  a  decree  as 
general  creditors  only,  not  referring  to  any  specific  pro- 
perty as  belonging  to  the  testator,  or  to  be  subjected  to  his 
debts.  Without  regard  to  Mr.  Crisp's  peculiar  liabilities 
as  a  solicitor,  he  is,  as  to  the  costs  of  defending  this  suit 
as  a  purchaser,  pendente  Ute,  liable  to  be  dealt  with  sum- 
marily. Gaskell  v.  Durdm  {g).  I  think  Mr.  Crisp,  as  the  soli- 
citor on  the  record  actually  holding  the  deeds,  sufficiently 
represents  his  firm.  I  have  never  felt  a  doubt  as  to  the 
claim  for  lien  for  costs  in  this  suit  by  Mr.  Crisp  being 
untenable ;  but  have  hesitated  about  the  JS28  19^.  ^d,,  and, 
on  the  whole,  think  I  should  make  the  order  now  sought, 
^th  costs. 


1868. 
Jauiesoit 

Allen. 


Judgment, 


(^)  2  Ball  &  B.,  170. 


In  the  Matter  op  ALFRED   DUKER  WESTON,  and 
OF  "  THE  TRUSTEE  ACT,  1866." 


p 


ETITION  by  —  Paine  for  a  Vesting  Order  under  the 
following  circumstances.  In  1859  Paine  purchased  from 
WesUm  certain  lands  for  the  sum  of  £639,  and  a  conveyance 
-was  executed  by  Weston  to  Payne,  and  deposited  with 
BIr.  O^Farrell,  in  escrow,  until  payment  of  the  purchase 
money.  The  full  purchase  money  was  subsequently  paid, 
But  the  escrow  was  lost,  and  the  vendor  could  not  now 
l>e  found. 

Mr.  Billing  for  the  Petitioner.     This  case  falls  within 
the  9th  section  of  the  Act,  the  Vendor  not  being  able  to 


AprU  9. 

The  Court 
will  not  make 
a  Testing 
order  under 
the  "  Trustee 
Act,  1856," 
merely  by 
way  of 
netting  over  a 
difficulty 
arising  from 
the  loss  of 
title  deeds. 
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be  found.  The  Act  defines  the  word  trustee  as  extendmg 
to  all  cases  of  implied  and  constructive  trusts,  and  this 
vendor  is  a  constructive  trustee.  The  affidavits  show  that 
the  entire  purchase  money  is  paid,  and  that  the  purchaser 
has  been  in  possession  ever  since  the  purchase.  [Moles- 
tporthf  J. — ^According  to  your  case  you  have  the  legal  estate 
already.  The  conveyance  was  delivered  in  escrow  on  a 
condition  which  has  been  fulfilled,  and  the  deed  being 
lost  does  not  affect  the  question.]  The  deed  has  never 
been  registered.  [Moleswortk,  J, — That  does  not  affect  the 
legal  estate.]  All  the  deeds,  including  the  crown  grant, 
have  been  lost. 


Judgment,      Mb.  Justice  Molesworth  : —  | 

It  is  not  the  inconvenience  arising  from  the  loss  of 
deeds  that  the  Act  is  intended  to  remedy.  Unless  you 
can  produce  some  authority  showing  that  the  Court  has 
made  a  vesting  order,  merely  by  way  of  getting  over  a 
difficulty  arising  from  the  loss  of  title  deeds,  I  should  not 
be  prepared  to  make  the  order. 

AppUcftUon  reused. 


April  30. 


FARIE  AND  Others  v.  FROST. 


A  sinffle         -■-  HIS  was  a  common  law  action  in  which  the  Sheriff 

Judge,  sitting  of  Victoria  and  others  were  Plaintiffs. 

in  equity, 

ecclesiastical, 

^^,  Mr.  Billing  now  moved  for  the  appointment  of  elisors 

business  only,   under    "  The    Common    Law    Practice   Act"   section   848. 

jurisdiction  to   l^^^^^^^'^^^f  «^« — I  <io  ^ot  think,  sitting  in  equity,  I  have 

make  an  order 

in  a  common  law  action. 
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jnrisdiction  to  make  an  order  in  a  common  law  action.] 
By  19  Vic.,  No.  13,  sec.  3,  a  single  Judge  is  authorised  to 
sit  in  banco,  either  in  term  or  vacation. 

Mb.  Justice  Molesworth  : — 
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If  the  Judges  themselves  arrange  that  there  shall  be  a 
sitting  in  banco,  as  to  which  one  Judge  only  shall  sit,  it 
can  be  done ;  but  sitting  now  in  equity,  ecclesiastical,  and 
insolvency  business  only,  I  do  not  think  I  have  any  juris- 
diction in  a  common  law  action.  There  will  be  no 
difficulty  in  moving  in  chambers  under  the  emergency 
clause. 

Motion  refused. 


SHAW  v.  WRIGHT. 


March  4, 

ApHl  21,  22, 

May  14. 


WmY  a  deed  dated  the  17th  October,  1861,  and  made      d.,  the 
between  Cldand  Dickson,  of  the  one  part,  and  George  EU  ^m  ^^?'  ^^ 

shares,  by 
indenture  17th  October,  1861,  conyeyed  them  to  W,,\n  satisfaction  of  a  debt  due  from 
2>.  to  W,,  on  conditions,  that  W,  should  prosecute  certain  suits  pending  for  redemp- 
tion  of  the  shares,  and  that  D,  might  re-purchase  at  a  fixed  price  in  a  limited 
time.  D,  alone  executed  this  indenture.  W.  prosecuted  the  redemption  suits  success- 
fiilly,  paid  the  original  mortgages,  obtained  possession,  and  received  dividends.  D. 
became  insolvent;  and  8,,  his  official  assignee,  within  the  time  limited  for  re-purchase, 
demanded  a  re-purchase,  and  tendered  the  fixed  sum,  without  prejudice  to  his  rieht 
to  claim  dividends.  Durine  the  possession  of  W,,  gold  was  raised,  out  of  which 
dividends  were  declared,  before  ana  after  the  tender.  8.  brought  his  suit  for  specific 
performance,  by  W.,  of  the  contract  for  re-sale.  W,  pleaded  the  Statute  of  Frauds ; 
and  that  the  condition  of  re-purchase  was  inserted  by  wrong,  and  he  prayed  rectifi- 
cation as  if  by  cross  suit 

On  a  motion  by  Fluntiff  for  a  receiver,  after  ^  injunction  granted  to  him  ex  parte, 
the  Court  held  Uiat  the  deed  was  primd  facie  to  be  taken  to  express  the  intention  of 
the  parties  ;  and  granted  the  receiver  as  the  almost  necessary  working  out  of  the 
order  for  an  injunction. 

At  the  hearing,  the  Court  held  that  the  deed  had  been  rightly  prepared  according 
to  the  instructions  of  the  parties;  did  not  yield  to  the  objection  under  the  Statute  of 
Frauds,  as  the  Defendant  only  took  his  property  under  the  deed,  and  could  not  use 
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Wright^  of  the  other  part,  but  executed  bj  Dickson  only, 
after  reciting  that  Dickson  was  entitled  to  certain  shares 
in  various  mining  claims  at  and  near  Inglewood,  in  the 
Maryborough  mining  district,  but,  as  to  some  of  such 
shares,  subject  to  certain  existing  mortgages  to  M.Malaghan 
and  (7.  Babbit;  that  he  was  then  indebted  to  Wright  in 
the  sum  of  £350;  that  certain  suits  were  then  pend- 
ing in  the  Court  of  Mines  for  'recovery  of  the  shares, 
upon  payment  of  the  respective  amounts  due  thereon ; 
and  that  Wright  had  agreed  to  take  the  shares  subject 
to  the  aforesaid  claims,  and  to  pay  the  amount  so  due 
on  them,  if  so  ordered  by  the  Court  of  Mines :  it  was 
witnessed,  that  in  consideration  of  the  said  sum  of  £350, 
and  of  the  extinguishment  of  the  said  debt,  Dickson  sold 
and  transferred  to  Wright  the  unmortgaged  shares  abso- 
lutely, and  his,  Dickson's,  equity  of  redemption  in  the 
mortgaged  shares ;  and  by  the  same  deed  Wright  covenanted 
that  he  would  do  all  things  necessary  to  prosecute  the 
suits  then  pending  as  aforesaid,  and  for  redemption  of  the 
shares.  It  was  also  thereby  provided  that  if  Wright  should  at 
any  time  within  one  year  be  desirous  of  selling  or  aban- 
doning any  of  the  shares  or  interests  thereby  transferred 
he  should  be  at  liberty  to  do  so,  but  should  first  give  to 
Dickson  sufficient  notice  of  such  intention  to  enable  him 
to  take  up  or  purchase  such  shares  or  interests ;  and  it 
was  also  further  agreed  that  Dickson  should  be  at  liberty 
at  any  time  within  twelve  months  from  the  date  of  the 


the  deed  as  to  the  conveyance,  and  discard  it  as  to  the  clause  for  re-purchase  ;    and 
decreed  for  the  Pltuntiff,  with  costs,  on  payment  of  the  fixed  sum. 

A  condition, to  make  a  tender  of  money  bad, must  be  one  which,  if  the  money  is  taken, 
will  preclude  the  taker  from  disputing  what  he  has  arighttodispnte,andnot  mer^y  aeon- 
dition  which  does  but  preserre  to  the  person  making  the  tender  his  rights  of  litigation. 

Where  a  solicitor  is  the  habitual  solicitor  of  W.y  but  in  preparing  a  mortgage  deed 
acts  for  both  parties  (W.y  the  mortgagee,  and  2>.,  the  mortgagor),  yet  is  paid  in  that 
transaction  by  W,  alone,  it  is  the  solicitor's  duty  not  to  keep  the  deed  locked  up  after 
execution  for  the  purposes  of  W,  alone  ;  but,  as  a  trustee  for  both  parties,  to  give  all 
necessary  information  to  2).  also. 

The  profit  of  mining  shares,  as  between  persons  successively  entitled,  or  tenderer 
and  tenderee,  goes  to  the  person  entitled  when  the  dividend  is  payable,  not  when  the 
gold  is  raised.    The  profits  of  such  shares  are  dividends,  not  gold  raised. 
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deed  to  re-purchase  the  shares  and  interests  so  sold  to 
Wright  for  the  sum  of  ig350,  together  with  interest  at 
152^  per  cent  up  to  the  time  of  such  re-purchase,  and 
Wright  thereby  agreed  to  re-assign  and  re-transfer  the  same 
according  to  law. 

Immediatelj  upon  the  execution  of  this  deed,  Wright  was 
duly  registered  as  the  owner  of  the  shares  subject  to  the 
mortgages  above  referred  to,  and  thenceforth  received  the 
dividends  in  respect  of  such  shares. 
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On  the  18th  November,  1861,  the  estate  of  DicJaon  was 
sequestrated,  and  the  Plaintiff  was  appointed  his  official 
assignee. 

On  the  19th  February,  1863,  Wright  obtained  decrees  in 
the  Oourt  of  Mines  at  Inglewood,  in  two  suits  instituted 
bj  him  for  the  redemption  of  the  above-mentioned  mort- 
gages to  Malaghan  and  BaJthit^  and  having  paid  the  amounts 
owing  on  foot  of  such  mortgages,  the  mortgaged  shares 
were  duly  transferred  to  him. 

On  the  20th  August,  1863,  the  Plaintiff,  as  official 
assignee  of  Diekaon,  by  letter  addressed  to  Wright,  gave 
notice  of  his  intention  to  re-purchase  the  shares ;  and  also 
offered,  upon  being  informed  of  the  amount  claimed  by 
Wright  as  due  to  him,  to  remit  the  same  for  the  purpose  of 
redeeming  the  shares,  but  without  prejudice  to  his  right 
to  call  upon  Wright  to  account  for  the  dividends  he  had 
received.     To  this  letter  Wright  returned  no  answer,  and 
on  the  4th  September,  1863,  a  Mr.  Samud,  a  clerk  of  the 
Plaintiff's  solicitor,  tendered  to  the  Defendant  a  bundle  of 
bank  notes,  (stated  at  the  time  by  Samud  to  contain  notes 
to  the  amount  of  dS500),  as  redemption  money  for  the 
shares;  and  also  tendered  for  execution  by  the  Defen- 
dant   a   deed    of  transfer   of   the    shares   in  question. 
Samud  at  the  same  time  stated  to  the  Defendant  that  this 
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to  claim  hack-dividends  if  so  advised.  The  Defendant 
refused  to  accept  the  money  tendered  or  to  execute  the 
deed»  but  made  no  objection  to  the  sufl&ciency  of  the  tender 
as  being  in  bank  notes  or  otherwise.  Subsequently,  on 
the  same  day,  the  tender  to  the  Defendant  of  the  money  and 
deed,  but  without  prejudice  to  the  claim  for  back-dividends, 
was  repeated  by  the  Plaintiff  personally,  in  the  presence 
of  Samuel  and  also  of  Mr.  Dunbar,  Defendant's  solicitor, 
and  was  again  refused  by  the  Defendant,  but  again 
without  any  objection  being  made  to  the  sufficiency  of  the 
tender. 


Prior  to  the  tender,  certain  gold  had  been  raised  from 
one  of  the  claims  in  question,  but  no  dividend  had  been 
declared  in  respect  of  it.  After  the  tender,  dividends 
were  declared  in  respect  of  this  gold,  and  also  of  gold 
raised  subsequently.  The  proportion  of  these  dividends 
due  in  respect  of  the  shares  transferred  to  the  Defend- 
ant as  before-mentioned  was,  as  to  the  gold  raised  prior 
to  the  tender,  £1100,  and  as  to  that  raised  subsequently, 
£780. 


On  the  day  of  the  tender,  the  Plaintiff  instituted  a 
suit  in  the  Court  of  Mines  for  a  transfer  by  Wright  of  all 
the  shares  comprised  in  the  deed  of  17th  October,  1861, 
pursuant  to  the  clause  of  re-purchase  contained  in  that 
deed,  and  in  such  suit  obtained  an  order  for  payment 
of  the  above-mentioned  sums  of  £1100  and  £780  into  the 
Bank  of  New  South  Wales,  at  Inglewood,  to  the  credit  of 
the  suit,  in  the  names  of  J.  T,  Biers  and  R.  C,  Morgan,  to 
remain  to  such  credit  until  the  determination  of  the  suit; 
and  such  sums  were  paid  in  accordingly.  The  suit  was 
subsequently  dismissed  by  the  Judge  of  the  Court  of 
Mines  on  the  ground  of  want  of  jurisdiction,  and  there- 
upon Wright  applied  to  the  Manager  of  the  Bank  of  New 
South  Wales,  at  Inglewood,  for  payment  out  to  him  upon 
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the  joint  cheque  of  Biers  and  Morgan  of  the  monies 
deposited  as  above.  The  Manager,  however,  refused  to 
paj  the  money  out  upon  such  cheque,  and  at  the  date  of 
the  institution  of  this  suit,  these  sums  still  remained 
deposited  in  the  bank. 


1863. 
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The  Plaintiff,  as  official  assignee  of  Dickson,  now  insti- 
tuted this  suit  against  Wright  for  specific  performance  by 
him  of  the  agreement  for  re-purchase  contained  in  the 
deed  of  17th  October,  1861.  The  other  shareholders  in 
the  several  claims  in  question,  J.  S.  Robertson,  the  Mining 
Registrar  of  Inglewood,  J,  K,  Johnston,  the  Manager  of 
the  Bank  of  New  South  Wales  at  Inglewood,  and  Biers 
and  Morgan,  above-mentioned,  were  also  made  Defend- 
ants. 


The  bill,  after  stating  all  the  facts  above  set  out,  sub- 
mitted that  the  Plaintiff,  as  such  official  assignee  as  afore« 
said,  was  entitled,  under  the  provisions  of  the  deed  of 
the  17th  October,  1861,  to  re-purchase  the  shares  and 
interests  thereby  sold,  and  to  have  the  same  assigned  and 
transferred  to  him  discharged  of  the  mortgages  so  formerly 
vested  as  aforesaid  in  Malaghan  and  Rabbit,  on  payment  to 
the  Defendant  Wright  of  £S60  and  interest  up  to  the  time 
of  the  tender ;  and  that  the  Plaintiff  ought  in  Equity  to 
be  deemed  to  have  re-purchased  the  same  on  the  day  of  the 
tender :  or,  at  all  events,  that  the  Plaintiff,  as  such  official 
assignee,  was  entitled  to  such  re-purchase,  assignment, 
and  transfer,  on  payment  to  Wright,  together  with  the  sum 
of  £350  and  interest,  of  the  redemption  monies  paid  by 
him  to  Malaghan  and  Rabbit ;  and  prayed  for  a  declaration 
that  Wright  was  bound  pursuant  to  the  deed  of  17th 
October,  1861,  to  assign  and  transfer  to  the  Plaintiff,  as 
official  assignee  of  Dickson,  the  shares  and  interests  sold 
by  the  deed ;  and  that  he  might  be  decreed  accordingly 
to  assign  and  transfer  the  same,  the  Plaintiff  offering 
to  pay  the  sum  of  £350   and  interest  up   to   the  time 
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of  the  tender,  or  such  other  sum  as  the  Court  should 
deem  him  bound  to  pay ;  and  that  if  necessary  an  account 
might  be  taken  of  the  sum  to  which  Wright  was 
entitled ;  also  that  an  account  might  be  taken  of  all 
gold,  dividends,  or  monies  received  by  Wright  in  respect  of 
any  of  the  shares  and  interests  sold  by  the  deed,  since  the 
date  of  the  tender;  and  that  he  might  be  restrained  from 
receiving  payment  of  or  dealing  with  the  money  so  lodged 
and  then  remaining  in  the  Bank  of  New  South  Wales 
until  the  further  order  of  the  Court,  and  also  from 
receiving  any  gold,  dividends,  or  monies  due,  or  to  become 
due,  in  respect  of  any  of  the  shares  and  interests  so  sold  as 
aforesaid.  The  bUl  also  prayed  that  the  Defendants  Bien 
and  Morgan  might  be  restrained  from  drawing  or  signing 
any  cheque  or  order  for  the  money  lodged  in  the  Bank; 
and  the  Defendant  Johnston  from  paying  the  same  to  any 
person  until  the  frirther  order  of  the  Court;  that  the 
shareholders  in  the  several  claims  might  be  restrained 
from  handing  over  or  paying  to  any  i)erson  until  the 
frirther  order  of  the  Court  any  gold,  dividends,  or  money 
due,  or  to  become  due,  in  respect  of  the  several  shares 
in  question;  and  that  the  Defendant  Robertson  might 
be  restrained  from  permitting  any  transfer  to  be  made 
of  auy  of  the  shares  vested  in  Wright  by  virtue  of  the 
deed. 


An  ex  parte  injunction  in  the  teims  of  the  prayer  of  the 
bill  was  obtained  by  the  Plaintiff  shortly  before  the  long 
vacation.  The  Defendant  Wright  subsequently  put  in  his 
answer  by  which  he  substantially  admitted  the  facts  stated 
by  the  bill,  but  alleged  that  the  deed  of  the  17th  October, 
1861,  was  never  perused  or  executed  by  him ;  that  he  never 
agreed  that  Dickson  should  be  allowed  to  redeem  or 
re-purchase,  and  never  authorised  any  clause  to  that  effect 
to  be  introduced  into  the  deed ;  and  claimed  to  retain  the 
shares  as  absolute  purchaser  for  valuable  consideration. 
He  submitted  that  the  alleged  tender  was  not  legal,  and 
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also  claimed  the  benefit  of  the  Statute  of  Frauds  inasmuch 
as  he  had  never  executed  or  signed  any  agreement 
for  redemption  or  re-purchase  of  the  shares  in  question. 
The  answer  further  submitted  that  if  the  Court  was  of 
opinion  that  the  clause  of  re-purchase  in  the  deed 
was  binding  on  Defendant,  then  the  deed  ought  to  be 
rectified  by  having  such  clause  struck  out,  as  being  intro- 
duced without  Defendant's  knowledge  or  consent,  and 
contrary  to  the  intention  of  the  parties ;  and  the  Defen- 
dant claimed  the  same  benefit  in  that  behalf  as  if  he  had 
filed  a  cross  bill.  The  Defendant  by  his  answer  further 
alleged,  as  evidence  of  the  intention  of  Dickson  and  himself 
that  the  sale  of  the  shares  to  Defendant  was  absolute,  that 
upon  the  hearing  of  the  suits  against  EabUi  and  Malaghan, 
and  after  the  sequestration  of  Dickson* b  estate,  and  also  in 
the  Insolvent  Court,  Dickson  swore  he  had  no  interest  in 
the  shares. 
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The  other  Defendants  did  not  put  in  any  answer  or 
appear  in  the  suit 


The  Cause  now  came  before  the  Court  upon  motion  by      March  4. 
the  Plaintiff  for  a  Receiver.  ^ ^ 

Mr.  Aikms^  Mr.  J.  W,  Stephen^  and  Mr.  Holroyd  for  the 
motion. — ^An  injunction  having  been  granted  ex  parte  on 
the  filing  of  the  bill,  the  appointment  of  a  Keceiver  is  a 
matter  of  course,  and  the  injunction  is  not  complete 
without  it.  The  Plaintiff  cannot  be  damnified  by  any 
statements  which  Dickson  may  have  made  as  to  his  interest 
in  the  shares,  for  the  right  of  a  person  holding  by  a  good 
tiUe  will  not  be  cut  down  by  the  acknowledgment  of  a 
former  holder  that  he  had  no  title.     Wookoay  v.  Bowe  (a). 


(a)  1  A.  &  E.,  116. 
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There  is  no  necessity  for  any  allegation  in  the  bill  that 
the  subject  matter  of  the  suit  is  in  danger,  in  order  to 
entitle  the  Plaintiff  to  a  Receiver.  Such  an  allegation  is 
only  necessary  where  proceedings  at  law  are  pending. 
Bainbrigge  r.  Baddeley  (b). 


Mr.  Bunny  contra. — ^Although  the  prayer  of  the  bill  is 
for  specific  performance  by  the  vendor  of  a  contract  for 
sale,  the  suit  is  in  fact  framed  as  a  redemption  suit,  and 
a  Receiver  is  never  appointed  as  against  a  mortgagee 
where  anything  is  due  on  foot  of  the  mortgage,  Rawe  v. 
Wood  (c). 

Mr.  Atkins  in  reply. 


Judgment,      Mb.  Justice  Molesworth  : — 

This  is  an  application  for  a  Receiver  over  certain  mining 
shares.  The  Defendant  does  not  affect  to  deny  that  the 
document  under  which  he  derives  his  title  was  prepared 
as  with  the  intention  of  allowing  of  a  re-purchase  of  the 
shares,  but  he  says  that  in  that  respect  it  was  wrongly 
prepared,  I  think,  however,  that  that  document  is  prima 
facie  to  be  taken  to  express  the  intention  of  the  parties, 
and  that  until  it  is  effectually  impugned  the  person 
claiming  title  under  it  cannot  claim  to  retain  the  shares 
conveyed  by  it,  when,  according  to  the  terms  of  that  docu- 
ment itself,  his  title  to  those  shares  has  ceased. 

The  Defendant  then  says  that  he  has  got  title  in  another 
way,  namely,  by  transfer  of  the  shares  in  question  in  the 
registry  of  the  Mining  District ;  and  he  relies  upon  that 
as  conveying  effectually  the  title  to  him.     I  think  that 


(b)  3  Mac.  &  G.,  413. 


(c)  2  Jac.  &  W.,  567. 
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stands  in  the  same  position  as  a  person  having  first 
acquired  an  equitable  title  to  land,  afterwards  getting  a 
conveyance  of  the  legal  estate  by  means  of  his  having  the 
equitable  title.  There  he  would  be  thrown  for  the  main- 
tenance of  his  title  upon  the  language  of  the  document 
under  which  the  equitable  title  was  derived.  Therefore, 
without  deciding  the  question  whether  the  document  does 
or  does  not  convey  the  intention  of  the  parties,  I  think 
for  the  purpose  of  the  present  motion  it  must  be  taken  to 
do  so,  and  that  this  transaction  is  to  be  regarded  as  a  sale, 
subject  to  re-purchase  within  a  year. 


1868. 


Judgment, 


Then  the  efforts  to  re-purchase  disclosed  by  the  pleadings 
seem  to  me  according  to  the  doctrines  of  a  Court  of  Equity 
to  be  probably  sufficient  to  secure  a  re-purchase  though 
they  failed  at  law.  The  person  in  possession  has  continued 
in  possession  of  the  property  since  the  original  transaction. 
The  property  is  of  immensely  larger  value  than  the  original 
purchase  money  of  iSd50;  and  that  is  one  argument  tend- 
ing to  confirm  the  supposition  that  the  transaction  was 
really  one  of  sale  and  re-purchase,  and  not  of  absolute 
sale,  and  is  an  argument  to  be  applied  now  against  leav- 
ing this  person  in  possession  of  this  property,  which, 
so  far  as  probabilities  go,  he  has  been  wrongly  hold- 
ing as  against  the  right  of  the  person  entitled  to  re- 
purchase. 


By  making  this  order  for  a  Eeceiver  I  am  not  depriving 
the  Defendant  of  his  possession  now  as  for  the  first  time. 
The  thing  has  been  already  done  by  the  injunction,  and 
the  question  now  is,  whether  this  property  is  to  be  left  in 
the  hands  of  irresponsible  parties  whom  the  Court  knows 
nothing  about,  or  in  the  hands  of  a  Beceiver  of  this  Court. 
I  think  the  granting  of  a  Beceiver  is  almost  the  necessary 
working  out  of  the  order  for  an  injunction.  There  is  a 
motion  pending  for  a  dissolution  of  the  injilhction.  If 
that  motion  succeeds,  I  should  say  the  present  order  will 
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almost  necessarily  &I1  along  with  it,  the  Receirer  being 
ancillary  to  the  injunction. 

The  only  thing  that  remains  is  as  to  the  terms  upon 
which  this  motion  should  be  granted.  It  was  confessed,  at 
the  time  the  tender  was  made,  that  the  Defendant  was 
entitled  to  the  profits  down  to  that  time.  That  would 
appear  to  amount  to  about  £400.  I  think  I  should 
make  it  part  of  the  order  that  the  Receiyer  when 
appointed  do  pay  the  Defendant  iS400  without  prejudice 
to  his  rights,  and  without  prejudice  to  his  liabilities, 
in  relation  thereto.  The  order  will  be  for  the  ordinary 
reference  to  the  Master  for  the  appointment  of  a  Receiver. 
The  costs  of  both  parties  will  be  costs  in  the  cause. 


Subsequently  a  motion  was  made  on  behalf  of  the 
Defendant  to  dissolve  the  injunction,  but  was  by  His 
Honor  Mr.  Justice  MolenDorih  dismissed  with  costs. 


April  21, 22.      The  Gause  now  came  on  for  hearing. 


Argument, 


Mr.  Atkins,  Mr.  J,  W,  Stephen,  and  Mr.  Holroyd  for  the 
Plaintiffs,  cited,  as  to  the  Plaintiff's  right  of  re-purchase 
and  his  exercise  of  that  right,  WUsan  v.  Leonard  (d),  Pegg  v, 
Wiaden  (e),  Joy  v.  Birch  (/),  Pyke  v.  Nortkwood  (g),  Pcnrford  f, 
Hankey  {h),  and  Sugden^s  Y.  &  P.,  Idth  ed.,  p.  167,  and  cases 
there  cited — as  to  the  admissability,  as  against  the  Plaintiff, 
of  the  statements  of  Dickson  subsequent  to  his  insolvency, 
Bateman  v.  Bailey  (j),  and  Taylor  on  Evidence,  §  719 — as  to 
the  sufficiency  of  the  tender  by  the  Plaintiff  to  the  Defen- 


(d)  8  Beay.,  878. 

(e)  16  lb.,  239. 
(^  4  a.  &  Pin.  57 


(g)  1  Beay.,  152. 
(h)  7  Jnr.,  N.S.,  929. 
0)  5  T.  R.,  612. 
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dant  Wright,  WaUace  v.  Glynn  (k),  Wright  v.  Reed  (l),  and 
JBiddtdpk  V.  St.  John  (m) ;  and  upon  the  point  of  the  Plain- 
tifTs  right  to  the  dividends  accrued  due  since  the  tender, 
Boies  t?«  MacldnUy  (n),  CUm  v.  CUoe  (o),  and  Jacguei  v. 
Chambers  (p). 


1868. 


AtgumeiU, 


Mr.  MeDermott  and  Mr.  Bunny,  for  the  Defendant 
Wright,  cited,  upon  the  question  of  the  agreement  for 
re-purchase  not  being  binding  upon  the  Defendant  as  not 
being  executed  by  him,  and  there  being  no  sufficient  part 
performance  to  take  it  out  of  the  Statute  of  Frauds, 
Reynolds  v.  Waring  {q),  Lindsay  v.  Lynch  (r),  Croome  v. 
Lediard  {s),  and  WilUams  v.  Burgess  (t) — as  to  the  PlaintifTs 
right  of  re-purchase,  Perry  v.  Marston  (v) — and,  as  to  the 
insufficiency  of  the  tender,  7  Geo,  lY.,  No.  8  (tr),  and 
Brady  v,  Jones  (x). 


Mr.  Atkins  in  reply. 


Cur.  adv.  vtUt, 


Mb.  Justiob  Molebwobth  : — 


This  is  a  bill  to  enforce  a  re-transfer  of  mining  shares ; 
and  for  an  account  of  sums  receiyed  by  the  Defendant  on 
account  of  them  since  tender.  Dickson,  the  previous  holder, 
having  mortgaged  the  shares — some  to  Malaghan,  others  to 
Babbit — ^found  it  necessary  to  proceed  for  redemption.  He 
wanted  funds,  and  Wright  agreed  to  become  surety  for  him 
to  Owen,  solicitor.  Both  called  on  him;  Dickson  gave 
instructions,  Wright  signed  the  retainer.    Subsequently,  at 


May  14. 
Judgment. 


(k)  19  Vee.,  880. 
(I)  8  T.  B.,  554. 
(»)  8  Seh.  and  Let,  584. 
(«)  81.  L  J.,  N.S.,  Chy.  889. 
(o)  Kay,  600. 
(p)  2  CoIL,  485. 
(g)  Toiiiig8^846 


(r)  2  Sch.  &  Lef.,  1. 
(s)  2Myl.ftK.,251. 
{i)  10  A.  &  E ,  499. 
(v)  2  Bro.  C.  C,  897. 
(io)  Ad.,  568. 
(ar)  2.  D  &  R.,  805. 
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a  day  in  October,  1861 — the  precise  date  of  which  is  in 
some  degree  disputed — both  called  on  Owen,  and  gave 
instructions  for  an  assignment  of  the  equity  of  redemption 
of  three  shares,  and  a  deed,  dated  the  17th  October,  1861, 
was  prepared  in  Owen's  office,  executed  by  Dickson  only, 
purporting  to  be  an  absolute  assignment,  in  consideration 
of  JS850,  with  a  clause  of  re-purchase,  on  payment  of  that 
sum,  and  interest  at  twelve  and  a  half  per  cent,  within  a 
year.  By  means  of  that  deed,  Wright  procured  a  legal 
transfer  of  the  shares.  Dickson  became  insolvent,  and  the 
Plaintiff  is  his  assignee.  Within  the  year  the  Plaintiff 
having  discovered  the  right  to  re-purchase,  wrote  to  WrigU, 
first  claiming  to  redeem  as  on  a  mortgage ;  afterwards, 
claiming  to  re-purchase.  He  got  no  answer,  and  then 
instructed  Mr.  Samuels,  a  clerk  of  Mr.  Owen.  Samuds 
made  an  offer  to  the  Defendant  of  JS500  for  re-purchase, 
presenting  a  deed  of  re-transfer  for  execution.  On  the 
same  day.  Plaintiff  and  Samuels  repeated  the  offer  to 
Defendant,  in  presence  of  Dunbar,  his  solicitor. 


The  first  question  in  dispute  is,  whether  the  deed  of 
17th  October,  1861,  expressed  the  real  intention  of  the 
parties;  the  Defendant  insisting  that  he  intended  to 
purchase  irredeemably  for  £350,  and  that  the  deed  as 
drawn  was  contrary  to  his  intentions  and  to  the  agreement 
Dickson  distinctly  swears  that  he  agreed  to  an  assignment 
of  the  shares  by  way  of  security  only ;  that  he  went  to 
Owen's  office  to  prepare  such ;  that  Owen  suggested  a  clause 
of  re-purchase,  and  it  was  so  agreed  by  all;  that  he  and 
Defendant  were  both  present  after  at  Owen's  office,  when 
the  draft  deed  was  read  and  approved ;  that  he  alone  after- 
wards signed  it,  and  left  it  with  Owen.  His  present 
evidence  is  consistent  throughout.  He  is  now  interested 
only  in  a  small  surplus  which  will  remain  after  paying  his 
debts,  if  this  suit  succeeds.  But  his  evidence  is  assailed 
as  conflicting  with  his  evidence  in  redemption  suits  by 
Wright  against  Malaghan  and  Rabbit,  stating  he  had  no 
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interest ;  his  having  omitted  all  notice  of  his  interest  in 
these  shares  in  his  schedule  in  insolvency ;  his  examination 
in  insolvencj;  and  his  not  having  voluntarily  disclosed 
his  interest  to  his  assignee.  The  Defendant  in  his  evidence 
was  very  inconsistent — in  one  part  admitting,  in  another 
denying,  that  the  subject  of  rate  of  interest  was  canvassed 
at  the  meeting  with  Dickson  and  Owen,  He  got  the  deed 
some  months  after  its  execution  from  Owen,  and  kept  it 
without  attempting  to  allege  it  was  not  conformable  to 
instructions.  He  is  deeply  interested  in  his  success.  We 
turn  then  to  the  evidence  of  Mr.  Owen,  which  seems  to  me 
fiiirly  reliable.  He  does  not  corroborate  Dickson  as  to  the 
draft  having  been  read  in  presence  of  both  parties;  but 
he  corroborates  him  as  to  the  most  material  part — the 
meeting,  instructing,  and  the  preparation  of  the  document. 
He  produces  his  own  minute  of  instructions  and  draft 
deed.  He  has  been  assailed  as  violating  his  duty  to  his 
client  Wright,  Now,  by  his  account,  he  was  employed  by 
both  conjointly;  but  even  adopting  WrighCs  statement, 
that  he  was  employed  by  him,  I  think  it  the  duty  of  a 
solicitor,  if  employed  by  a  person  who  is  his  habitual 
employer,  and  paid  by  him,  to  reduce  the  contract  of  him 
and  another  also  instructing  him,  to  writing,  not  to  keep 
it  locked  up  after  execution  for  the  purposes  of  his  employer, 
but  to  give  all  necessary  information  to  the  other  party  to 
the  contract,  as  a  trustee  for  both.  Mr.  Owen  has  been 
attacked,  also,  both  for  giving  information  of  the  existence 
of  the  right  of  re-purchase  to  the  Plaintiff,  and  for  with- 
holding it.  I  think  he  had  no  duty  either  way.  If  Dickson 
— ^which  seems  probable — ^was  disposed  to  conceal  this 
property  from  his  creditors,  I  see  nothing  in  his  position 
to  restrict  Owen^s  discretion  on  the  subject.  He  is  assailed 
also  for  acting  for  the  present  Plaintiff  in  a  former  suit 
against  the  Defendant.  As  the  Defendant  ceased  to  employ 
him,  I  think  he  had  a  right  so  to  act  in  matters  not 
involving  the  smallest  breach  of  confidence.  So  I  adopt, 
and  am  prepared  to  act  upon  his  evidence. 


1868. 
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To  entitle  the  Defendant  to  avoid  the  clause  of  re- 
purchase in  the  deed,  he  must  shew,  not  merely  what  his 
own  ideas  of  its  contents  were,  but  also  that  Did^cson  had 
so  acted  as  to  make  him  reasonably  suppose  it  was  an 
absolute  conveyance.  I  cannot  yield  to  the  argument  on 
the  Statute  of  Frauds.  The  Defendant  only  took  this 
property  under  the  deed,  and  now  seeks  to  use  the  signa- 
ture of  Dickson  to  it  as  to  the  conveyance  discarding  the 
clause  of  re-purchase  preceding  and  comprised  by  such 
signature.  It  is  said  for  the  Defendant  that  this  deed  was 
intended  to  screen  the  property  from  Dickson's  creditors, 
and  there  is  some  reason  to  suppose  it  was ;  but  the  deed 
itself  is  an  honest  one  in  this  respect.  The  fraud  upon 
creditors  could  only  be  efifected  by  concealing  it. 


The  Defendant  then  insists  that  the  tender  by  the 
Plaintiff  was  insufficient.  I  think  it  was  quite  sufficient, 
in  equity,  at  all  events.  Comparing  the  slightly  con- 
flicting evidence  of  Plaintiff,  Defendant,  Samuds,  Dickson, 
and  Dunbar,  I  have  no  doubt  that  either  the  Plaintiff 
or  Samuds  had  £500  in  a  bundle  of  notes,  shown  to 
the  Defendant,  ready  to  be  handed  over  to  him  if  he 
would  accept  them.  There  is  evidence  that  they  were 
offered  without  prejudice  to  the  right  of  the  Pliuntiff 
to  claim  back-dividends.  I  think  a  condition,  to  make  a 
tender  bad,  must  be  one  which,  if  the  money  be  taken, 
would  preclude  the  taker  from  disputing  a  matter  which 
he  has  a  right  to  dispute,  not  the  preserving  to  the  person 
making  the  tender  his  rights  of  litigation.  It  is  objected 
to  this  tender  that  the  Defendant  was  required  to  execute 
a  deed  of  re-conveyance  not  previously  submitted  for  his 
inspection.  The  materiality  of  this  objection  depends, 
I  think,  upon  the  conduct  of  the  person  to  whom  a  deed 
is  offered  for  execution.  If  he  declines,  upon  the  ground 
of  being  entitled  to  consider  the  details  and  language  of  the 
deed,  his  answer  is  in  fact  no  refusal,  and  any  person  pro- 
ceeding by  bill  to  enforce  the  re-conveyance  would  be 
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subject  to  the  costs  of  his  vexatioiis  proceedings;  bat 
where  the  Defendant  declined  to  execute  the  deed,  or  any 
of  its  kind,  without  seeking  examination,  I  think  the 
Plaintiff  was  exonerated  at  once  in  filing  his  bill. 

There  was  a  result  of  the  deed  as  to  which  it  might  be 
regarded  as  unreasonable.  If  the  Defendant  had  made 
payments,  and  incurred  costs  in  the  redemption  suits 
before  he  was  recouped  by  the  dividends  of  the  shares,  he 
might  be  re-purchased  upon  payment  of  the  £850  and 
interest  only,  leaving  him  at  the  loss  of  the  payments  an<f 
costs.  Such  a  hardship  might  make  me  hesitate  to  compel 
him  to  execute  such  a  bargain,  if  resting  m  fieri;  but  as  he 
has  accepted  and  takes  the  benefit,  I  think  he  cannot  resist 
such  execution^  not  inequitable  in  the  event  which  has 
occurred — ^his  being  very  much  overpaid  by  dividends 
before  redemption.  He  took  this  conveyance  for  a 
previously  unsecured  debt,  and  the  prospect  of  prompt 
dividends  on  the  shares  might  render  the  injustice  impro* 
bable.  I  think  the  language  of  the  deed  as  to  his  express 
stipulation  to  pay  the  debts,  costs,  &c.»  and  to  re-convey 
upon  payment  of  the  £350  and  interest,  is  so  clear,  that  I 
cannot  strain  it  into  giving  him  a  right  to  get  the  redemp- 
tion monies  and  costs  in  addition  to  his  re-purchase  money. 


1868. 


JwdgmMsL 


The  only  remaining  question  is,  whether  the  Defendant 
is  entitled  to  retain  the  shares'  proportion  of  gold  raised 
firom  these  mines,  but  of  which  no  dividends  had  been 
declared  by  the  respective  mining  companies,  before  the 
tender.  I  think  as  to  these,  that  the  profit  of  mining 
shares  as  between  persons  successively  entitled,  or  tenderer 
and  tenderee,  goes  to  the  person  entitled  when  the  dividend 
is  payable,  not  when  the  gold  is  raised.  CUve  v,  Clivs,  cited 
in  argument,  is  to  this  effect.  In  this  case  the  Defendant 
got  all  the  gold  raised,  of  which  no  dividend  was  declared 
before  the  deed,  and  would  get  a  dividend  declared  before 
the  tender,  although  really  anticipatory.     In  short,  the 
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Judgment. 


profits  of  shares  in  mining  companies  are  dividends,  not 
gold  raised. 

I  see  no  reason  in  this  case  for  departing  from  the 
general  rule  of  allowing  the  costs  to  ahide  the  result,  and 
therefore  award  them  to  the  Plaintiff. 
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"  Order  that  Defendant,  IE,  JS,  Wright,  assign  to  PUintiff,  as  official 
assignee  of  Dickson,  the  shares  and  interest  in  deed,  and  any  dividends 
or  profits  thereunder,  by  such  instruments  or  acts  as  the  Master 
may  direct,  in  case  parties  differ.  Refer  it  to  the  Master  to  take  an 
account  between  parties,  giving  credit  to  Defendant  in  sach  aoooont 
for  £3&0,  with  interest  at  twelve  and  a  half  per  cent,  from  17th 
October,  1861,  to  4th  September,  1862,  and  charging  the  Defendant 
with  all  dividends  and  profits  of  said  shares  received  by  him  since  the 
said  4th  September,  1862,  and  with  costs  of  this  suit,  to  be  taxed  by 
the  Master.  Let  the  Master  strike  a  balance  in  taking  the  account, 
and  let  the  person  against  whom  the  balance  is  found  pay  it  to  the 
other  within  one  month  of  report.  Let  Beceiver  be  <Uscharged; 
Plaintiff  to  pay  his  costs  and  add  them  to  hia  own.  The  £1800  now 
standing  to  the  credit  of  Defendants  Morgan  and  Biers  to  remain  as 
security  for  fulfilment  of  decree  in  their  hands  until  the  Master 
reports  a  balance  due ;  and  let  them  pay  thereout  such  sum,  if  any, 
found  due  to  the  Defendant,  and  pay  or  transfer  overplus  to  the 
Plaintiff.  All  persons  having  money  in  their  hands  at  liberty  to  pay 
it  according  to  this  Decree." 


M, 
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MAHOOD  V.  ODELL.  ^  kIS^ 

^May  21, 28. 


OTION   on  behalf  of  the   Defendant  to  a  suit  by      The  Rale 
inflBLnts  by  their  next  friend,  to  set  aside  the  bill,  the  writ  of  ^tt^^ 

summons  endorsed  thereon,  and  all  subsequent  proceed-  authority  for 

^  the  Me  of  any 

mgs  on  the  grounds  (1)  That  no  authority  to  use  the  name  person's  name, 

of  the  next  friend  of  the  PlaintiflFs  had  been  filed,  as  re-  |^  Hf^naJd''^ 
quired  by  Supreme  Court  Rules,  cap.  vi.,  r.  1 ;  and  (2)  That  only  for  the 
the  copy  bill  served  had  not  the  folios  numbered  in  the  ^^e  next "  ^ 

margin,  as  required  by  Supreme  Court  Rules,  cap.  x,  r.  7,        friend;  and 

the  omission 
to  file  such 

Mr.  Lowes  for  the  motion.  ""  *!!??"*y 

cannot  be 

taken 
Mr.  Moore  for  the  Plaintiffs,  contra. — The  rule  requiring  Jv^^^  ^ 

the  authority  of  the  next  friend  to  be  filed,   does  not  Defendant. 

-  Where  the 

require  it  to  be  filed  with  the  bill,  and  it  may  be  filed  folios  had  not 

subsequently.     In  A' Beckett  v.  Eohinson  (y)  it  was  held  that       \«-g^ 

this  rule  was  merely  intended  for  the  protection  of  the  in  the  margin 

next  fnend,  and  could  not  be  taken  advantage  of  by  a  De-  Jjjj  aervS^an 

fendant.     As  to  the  second  objection,  immediately  after  the  objection  on 
^  this  ffronnd, 

notice  of  motion  was  served,  the  original  bill  was  folioed,  although 

and  an  application  made  to  the  Defendant  to  allow  the  apparently  of 

^^  a  very  trivial 

copy  served  to  be  folioed  also.  nature,  was 

regarded  by 
the  Conrt  and 

Mr,  Lowes  in  reply.  *cted  upon; 

but  under  the 
drcomstanoes. 

Cur.  adv.  vuU.  ^P<^°  *«"»»  " 

to  costs. 


Mb.  Justice  Molesworth  : —  ^ 

Jud^meiU. 

This  was  an  application  to  set  aside  a  bill  and  summons 
upon  two  grounds.  The  first  was  that  there  was  no 
authority  to  use  the  name  of  the  next  friend  filed  before 
the  institution  of  the  suit.    As  to  this  I  have  been  referred 

(y)  Vic.  Law  Time$,  19. 
VOL.  II. — EQ.  G 
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to  the  case  of  A*BeckeU  v.  Bobinson,  and  I  consider  myself 
bound  by  that  decision.  The  other  objection  is  apparently 
of  a  very  trivial  nature,  that  the  folios  haye  not  been 
numbered  in  the  margin  of  the  bill.  If,  however,  rules  of 
this  kind  are  to  be  enforced  at  all,  I  know  of  no  other 
means  of  enforcing  them  than  by  regarding  objections  of 
this  kind,  otherwise  they  become  a  dead  letter.  The  role 
may  be  unimportant,  and  the  motive  of  the  person  relying 
upon  it  bad ;  yet  I  feel  bound  to  act  upon  this  objection  and 
to  accede  to  this  application.  As  it  appears  that  the  objec- 
tion has  now  been  removed,  I  will  give  the  applicant  the 
option  of  either  having  the  motion  granted  without  costs, 
or  direct  that,  upon  the  terms  of  the  Plaintiff  paying  the 
costs  of  the  motion,  the  cause  do  proceed ;  the  time  for 
answering  to  run  from  the  present  time,  instead  of  from 
the  original  service  of  the  bill. 


June  29. 
July  6,  14. 


MORETON  V,  HARLEY. 


XN  this  suit,  for  taking  accounts  of  the  partnership  firm 
of  "  F.  Harley  ^  Co,,"  the  Bill  sealed  on  the  14th  May,  1863, 


An  under- 
taking by  a 
Defendant  in 
a  partnership 

Buit  not  to  sell  any  of  the  partnership  property  does  not  prevent  him  reoeivrog  the  pro- 
ceeds of  a  sale  theretofore  made. 

^  A  receiver  order  in  a  partnership  snit  carries  existing  chattel  property  and  debts  con- 
tinning  due  to  the  firm  at  the  time  the  order  is  made ;  but  not  money  in  the  hands  of 
one  of  the  partners,  which,  on  an  account  taken,  he  might  be  subject  to  hand  over  to 
the  other  partners. 

The^  functions  of  a  receiver  are  not  at  all  analogpous  to  those  of  an  official  assignee. 
A  receiver's  duties  are  collection,  not  distribution.  It  is  not  his  business  to  set  about 
a<^usting  the  creditors'  accounts,  and  if  he  do  so,  he  misconceives  his  duties  as  a  receiver. 

In  a  partnership  suit,  the  order  appointing  a  receiver  directed  that  he  should  pay 
such  of  the  partnership  debts  as  both  Plaintiff  and  Defendant  agreed  should  be  paid ; 
with  liberty  to  apply  as  to  creditors  about  whom  they  differed.  M'S,  4*  Co.  recovered 
a  judgment  against  the  partnership  for  £684  17«.  2<i.,  which  Defendant  was  willing,  and 
Plaintiff  was  unwilling,  should  be  paid.  The  receiver  also  objected  to  pay,  as  he  then 
had  only  sufficient  partnership  fhnds  in  hand  to  pay  the  whole  of  the  creditors  10*.  in  the 
pound.  There  was  a  small  set-off  due  by  the  partnership  to  JfcTJ?.  ^  Co,  On  motion 
by  M*E.  S^  Co.  that  the  receiver  pay  the  debt,  and  the  Pkintiff  the  costs  of  the  motion, 
order  made  for  payment  by  the  receiver  to  WE.Sc  Co.  of  their  debt,  and  costs  of  this 
application,  after  (by  consent)  deducting  the  set-off.    The  Plaintiff  to  abide  his  own  costs. 
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was  served  on  the  18th  May,  together  with  short  notice 
of  motion,  hj  leave  of  the  Court,  for  the  SOth  May,  for 
the  appointment  of  a  receiver.  On  the  SOth  May  the 
motion  for  a  receiver  was  mentioned  to  the  Court,  and 
postponed  till  the  d2nd  May,  on  the  Defendant  under- 
taking not  to  sell  any  of  the  partnership  property  in  the 
meantime.  On  the  33nd  May  the  receiver  motion  was 
argued,  and  judgment  reserved ;  and  on  the  37th  May  the 
application  for  a  receiver  was  granted. 
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SMemeni. 


The  cause  now  came  hefore  the  Court  upon  a  motion  on 
hehalf  of  the  Plaintiff,  that  the  Defendant  might  he  ordered 
to  pay  to  the  receiver  a  sum  of  JB1,019  ld«.  3^.,  received  hy 
him  for  partnership  goods  sold  hy  him  on  the  15th  May, 
and  not  credited  in  the  partnership  hooks  or  accounts 
delivered  over  by  him  to  the  receiver.  From  the  affidavits 
used  on  the  motion,  it  appeared  that  early  in  May  the  De- 
fendant gave  instructions  to  Messrs.  Gemmell,  M*CaU  jr  Co., 
auctioneers,  to  sell  a  considerable  portion  of  the  partner- 
ship stock ;  that  such  sale  was  held  on  the  15th  May,  when 
goods  were  sold  yielding  net  proceeds  to  the  amount  of 
£1,019  IBs,  Si^.,  which  sum  was  paid  to  the  Defendant, by  the 
auctioneers,  by  cheques  as  under: — ^May  13th,  £800;  May 
31st,  £500;  May  29th,  £300;  and  May  30th,  £19  ISj^.  M.; 
but  that  none  of  these  smns  were  entered  in  the  partner- 
ship books,  or  accounted  for  by  the  Defendant  to  the 
receiver.  It  also  appeared  that  the  order  appointing  the 
receiver  was  not  served  upon  the  Defendant  until  the  4th 
June. 

Mr.  Atkins  for  the  Plaintiff,  in  support  of  the  motion.  Argument 

Mr.  J.  W,  Stephen  and  Mr.  Wdh  for  the  Defendant, 
conJtrd.  This  motion  is  irregular  and  misconceived.  The 
motion,  if  made  at  aU,  should  be  for  payment  of  the  money 
into  Court,  as  in  Hart  v.  Belmfimte  (js),  and  the  same  prin- 


(t)  Ante,  vol.  I.,  Eq.,  196. 
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ciples  must  be  applied  in  this  case  as  in  the  case  of  such 
a  motion.  To  found  an  order  for  payment  of  money  into 
Court,  there  must  be  an  admission  by  the  Defendant  that 
he  has  the  money  in  his  hands.  Richardson  v.  Bank  of 
England  (a).  The  order  appointing  the  receiver  was  not 
served  upon  the  Defendant  until  the  4th  June,  after  all 
these  monies  were  received  by  him.  Here  there  was  no 
injunction  against  the  Defendant  receiving  partnership 
monies,  and  the  receiver  order  does  not  take  effect  until 
drawn  up  and  served.  In  the  case  of  an  injunction,  the 
party  enjoined  is  bound  from  the  time  at  which  he  knows 
the  order  is  made,  but  that  is  not  so  in  the  case  of  an  order 
for  a  receiver.  The  Defendant  was  therefore  justified  in 
receiving  these  monies,  and  cannot  be  called  upon  to  bring 
them  into  Court,  except  upon  an  admission  in  his  answer, 
which  there  is  not  in  this  case. 


Mr.  Atkins,  in  reply.  The  receiving  of  this  money  by 
the  Defendant  was  contrary  to  the  spirit  of  his  imdertaking 
of  the  SOth  May ;  and  as  all  but  £300  was  received  by  him, 
after  this  undertaking  the  amount  so  received,  £719  ISs.  3<2., 
should  at  all  events  be  ordered  to  be  paid  over  by  him. 

Cur.  adv,  vuU, 


JtUye. 

Judgment,       ^R-  JUSTIOE  MoiJESSWOBTH  :- 


In  this  case  notice  of  motion  for  a  receiver  was  given 
for  the  30th  May.  On  that  day  the  motion  stood  over, 
the  Defendant  undertaking  not  to  sell ;  and  on  the  37th 
May  an  order  for  a  receiver  was  made.  On  the  15  th  May 
— ^the  Defendant  having  previously  given  instructions  for 
a  sale  of  partnership  property — stock  to  the  net  value 
of  £1,019  185.  2d.  was  sold.  The  auctioneers  paid  to  the 
Defendant  this  amount  by  cheques ;   one  an  anticipatory 

(a)  4  MyL  A  Cr.,  166. 
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cheque  on  the  12th  May  for  £800,  and  the  remainder  by 
cheques  of  the  91st  May  for  £600,  the  29th  May  for  £200, 
and  the  dOth  May  for  £19  ISs.  M,  The  present  motion 
is  that  the  Defendant  may  be  ordered  to  pay  to  the  receiver 
this  sum  of  £1,019  13«.  2«2.,  so  received  by  the  Defendant. 
It  is  not  an  application,  as  on  the  Plaintifif's  behalf,  for 
payment  into  Court,  but  it  seems  to  be  coupled  in  some 
way,  as  it  were,  with  the  motion  for  a  receiver.  At  the 
exact  time  that  the  receiver  was  appointed,  on  the  27th 
May,  £800  of  this  money  had  actually  been  paid  to  the 
Defendant  as  a  partner  in  the  firm.  Under  these  circum- 
stances, it  did  not,  I  apprehend,  pass  under  the  receiver 
order.  The  receiver  order  carries  existing  chattel  property 
and  debts  continuing  due  to  the  firm  at  the  time  the  order 
is  made ;  but  not  money  in  the  hands  of  one  of  the  part- 
ners, which,  on  an  account  taken,  he  might  be  subject  to 
hand  over  to  the  other  partners.  Therefore  in  strictness 
the  receiver  ord6!r  is  applicable  to  the  sum  of  £219  13^.  2c{. 
only,  for  that  appears  to  have  been  a  debt  due  to  the 
partnership,  then  outstanding  in  the  hands  of  the  auc- 
tioneers. If  I  were  to  take  the  date  as  the  20th  May,  the 
amount  would  be  £719  13«.  2(i.  so  standing  out ;  but  I  do 
not  think  an  undertaking  not  to  sell  is  to  be  extended  to 
not  receiving  the  proceeds  of  a  sale  theretofore  made.  I 
do  not  think  that  I  can  extend  the  effect  of  the  receiver 
motion  to  give  it  a  retrospective  operation  upon  the  under- 
taking of  the  20th.  I  therefore  think  I  am  warranted  in 
directing,  only,  that  the  Defendant  pay  over  the  sum  of 
£219  13«.  2i.  Some  question  was  raised  whether  it  should 
be  paid  to  the  receiver,  or  into  Court.  I  think  it  is  not 
worth  while,  for  so  small  a  sum,  merely  in  order  to  save 
the  receiver's  poundage,  to  constitute  it  a  distinct  fund. 
I  shall,  therefore,  direct  it  to  be  paid  to  the  receiver  within 
two  days  from  the  pronouncing  of  this  order.  As  the 
motion  is  but  partially  successful,  I  shall  leave  the  parties 
to  abide  their  own  costs. 

Order  accordingly. 


1863. 

MOBBTOK 
V, 

Hablet. 


Judgmeni, 
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statement. 


This  cause,  on  this  day,  again  came  before  the  Court,  upon 
a  notice  of  motion  dated  the  6th  July,  1868,  on  behalf  of 
Messrs.  James  M'Ewan  ^  Co,,  that  the  receiver  might  be 
ordered  to  pay  to  them,  the  sum  of  £684  lis.  3<2.,  being  the 
amount  of  a  judgment  obtained  by  them  on  the  3nd  July, 
1863,  against  the  Defendant,  '<  trading  under  the  style  or  firm 
of  Frederick  Harley  ^  Co."  or  otherwise  that  they  might  be  at 
liberty,  notwithstanding  the  appointment  of  the  receiver, 
to  issue  execution  upon  their  judgment  against  the  assets 
of  the  firm  in  the  hands  of  the  receiver ;  and  that  the 
Plaintiff  might  pay  the  costs  of  this  application.  The 
order  appointing  the  receiver  directed  that  out  of  the 
monies  received  by  him,  he  should  pay  the  debts  due  from 
the  partnership  to  the  respective  creditors,  or  such  of  them 
as  the  Plaintiff  and  Defendant  might  mutually  consent 
and  agree  so  to  pay ;  with  liberty  to  apply  to  the  Court  as 
to  any  creditor  as  to  whom  the  parties  disagreed. 


From  the  affidavits  it  appeared  that  Messrs.  M*Ewan  had, 
after  obtaining  their  judgment,  applied  to  the  receiver  for 
payment ;  that  the  Defendant  assented  to  this,  but  that  the 
Plaintiff  and  the  receiver  objected  to  the  amount  of  their 
debt  being  paid  in  full,  upon  the  ground  that  the  receiver 
had  then  only  sufficient  funds  in  hand  to  pay  the  creditors 
10«.  in  the  pound  ;  but  he  stated  that  he  expected  shortly 
to  realize  further  funds  by  a  sale  of  the  partnership  assets, 
sufficient  to  pay  the  remaining  lOs,  in  the  pound.  The 
present  applicants,  however,  insisted  upon  their  right  to  be 
paid  the  amount  of  their  judgment  debt  in  full.  There  was 
also  a  set-off  of  £19  da.  lOd.  claimed  by  the  Plaintiffs  for 
a  balance  of  an  open  account  for  goods  supplied  by  the 
firm  of  F.  Harley  d  Co,  to  Messrs.  James  M'Ewan  ^  Co, 

Ar^wment,  Mr.  J,  W.  Stephen,  for  the  motion. 


Mr.  Atkins  for  the  Plaintiff,  submitted,  on  the  part  of  the 
receiver,  to  act  as  ihe'  Court  might  direct. 


OASES  IN  EQUITY. 


79 


Mr.  Justice  Moleswobth  : — 

If  there  is  any  real  question  as  to  the  £10  Ss,  lOd.  being 
due,  I  will  not  order  any  payment  without  deducting  it 
If  the  parties  can  agree  as  to  that,  I  will  make  the  order 
for  payment  by  the  receiver.  I  hesitate  a  little  as  to  making 
this  order  with  costs,  because  if  there  was  a  little  undue 
withholding  on  the  one  hand,  there  was  a  little  undue  pre- 
cipitancy on  the  other.  No  doubt  the  receiver  is  acting 
very  usefully  and  properly  as  far  as  his  intentions  go  ;  but 
he  has  misconceived  his  duties  as  a  receiver.  They  are  not 
at  aU  analagous  to  those  of  an  official  assignee,  or  anything 
of  that  kind,  which  he  seems  to  imagine  they  are.  His 
duties  axe  collection,  not  distribution ;  and  it  is  not  his 
business  to  set  about  adjusting  the  creditors'  accounts.  As 
to  costs,  I  shall  order  that  the  receiver  pay  the  applicant's 
costs  of  this  motion,  and  have  credit  for  the  same  in 
passing  his  accounts.  The  Plaintiff's  to  abide  their  own 
costs. 


1868. 

MOBBTON 
V, 


Jnd^fment. 


WILLIAMSON  V.  COURTNEY, 


AND 


I»  THE  MATTER  OF  "  THE  TRUSTEE  ACT,  1866." 


u 


J«^2d. 


NDER  the  decree  on  further  directions  in  this  cause.      The 

certain  lands  at  Moorabbin,  the  subject-matter  of  the  suit,  ^iJ^'^^*^*^^ 

were  sold  with  the  approbation  of  the  Master.     By  the  "  Tke  TnuUe 

conditions  of  sale  it  was  provided  that  no  objection  to  or  viding  that 

requisition  on  the  title  should  be  made  on  the  ground  of  l^^V^"^,, 

not  mean  the 
dnties  incident  to  an  estate  conveyed  by  way  of  mortgage"  doea  not  over-ride  the  first 
section  of  **  The  Tnutee  Extension  Act,"  which  expressly  says  that  eveiy  party  to  a  cause, 
no  matter  what  his  position  may  be,  shall  be  within  the  Act. 

Where,  nnder  a  decree,  a  sale  of  land  vested  in  trustees  out  of  the  jurisdiction,  is 
made,  not  in  execution  of  the  trusts,  but  in  some  respects  independent  of  them,  a 
vesting  order  nnder  *'  The  Tnutee  Act  **  is  rightly  made  to  vest  the  land  directly  in  the 
pwehasers,  without  pasnng  it  through  a  trustee  within  the  jurisdiction. 


I 
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Statement. 


1863.  defect  of  parties  in  the  suit;  nor  should  the  concurrence  of 
WiLLiAMflOK  *uiy  person,  in  respect  of  any  equitable  or  beneficial  interest 
bound  by  the  decree,  or  claiming  under  trustees  parties 
to  the  suit,  be  required ;  and  the  Plaintiffs  undertook,  at 
their  own  expense,  to  obtain  for  the  respective  purchasers 
any  vesting  order  which  might  be  necessary  in  consequence 
of  the  infancy,  absence  from  the  colony,  or  other  disability 
to  convey,  of  any  conveying  parties.  Upon  the  abstract  of 
title,  counsel  had  advised  that  the  legal  estate  in  the  land 
sold  under  the  decree  was  outstanding  in  the  Defendants 
WiUs  and  M'LacfUan,  as  trustees  of  an  assignment  in  trust 
for  creditors  of  the  39th  June,  1843,  and  the  Defendant 
Vicholas  Were,9i&  mortgagee  under  indentures  of  mortgage  of 
the  S9th  June  and  1st  July,  1850,  or  some  or  one  of  them. 


Counsel  on  behalf  of  the  Plaintiffs,  and  the  respective 
purchasers,  upon  affidavit  of  the  payment  by  them  of  their 
purchase  monies  in  full,  and  of  the  absence  from  the 
colony  of  the  Defendants  Wills,  M'Lachlan,  and  Nicholas 
Were,  obtained  on  an  ex-parte  motion,  an  order  declaring 
that  these  Defendants  were  respectively  trustees  within 
the  meaning  of  "  Tlie  Trustee  Act,  1856,"  and  vesting  the 
several  pieces  of  land  in  the  respective  purchasers.  Upon 
proceeding  to  draw  up  the  order  in  the  Master's  office,  some 
of  the  purchasers  objected  that  they  had  not  authorized  the 
motion,  and  that  the  order  was  uUra  vires,  and  not  warranted 
by  the  Trustee  Act ;  and  the  matter  was  now  again  men- 
tioned to  the  Court,  in  the  presence  of  counsel  for  the 
purchasers. 


Argwnefd, 


Mr.  J.  W.  Stephen  and  Mr.  WM  in  support  of  the  order. 
It  has  been  objected  that  "  The  Trustee  Act "  does  not  apply 
to  a  mortgagee,  and  that  consequently  the  estate  vested  in 
Mr.  Nicholas  Were  cannot  be  affected  by  this  order.  But 
Mr.  Were  is  a  party  to  the  suit,  and  in  that  capacity  a 
trustee  within  the  first  section  of  "  The  Trustee  Extension 
Act"    He  is  not  a  trustee  in  respect  of  *'  the  duties  incident 
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to  an  estate  conveyed  by  way  of  mortgage"  within  the       v^?^?!^ 
meaning  of  the  interpretation  clause,  but  as  a  party  to  the    Whjjambon 
suit,  and  he  appeared  at  the  hearing  and  consented  to  be     coubthxy. 
bound  by  the  decree.     The  order  is  therefore  effectual  to 
vest  his  estate. 


Argy/mvid, 


Mr.  Moore,  for  several  purchasers.  The  first  objection  to 
the  order  is  that  it  in  fact  treats  Mr.  NicJiolas  Were,  who  is 
a  mortgagee,  as  a  trustee  within  "  Ilie  Trustee  Act"  Under 
the  original  Tmstee  Act,  a  mortgagee  is  not  a  trustee 
within  the  meaning  of  the  Act,  in  any  case  whatever,  and  if 
the  fipst  section  of  "  Ths  Trustee  Extension  Act"  is  to  include  a 
mortgagee,  the  interpretation  clause  in  the  first  Act  must 
be  deemed  to  be  repealed.  But  that  cannot  be  so,  for  the 
colonial  Act  adopts  the  two  Acts  in  one,  and  the  interpre- 
tation clause  applies  to  both.  Ex  parte  Payne  (6),  Ex  parte 
WMUon  (c),  In  re  Stanley  (d).  Another  objection  is  that  the 
order  directs  that  the  estate  of  the  trustees  out  of  the 
jurisdiction  should  be  vested  directly  in  the  purchasers ; 
whereas  properly  that  estate  should  be  vested  in  a  trustee 
within  the  jurisdiction,  and  not  in  the  purchasers  direct. 

Mr.  Wyatt,  for  the  Defendant  Nicholas  Were,  consented 
to  the  order  as  already  made. 

Mr.  J.  W.  Stephsn,  in  reply. 


Mb.  Justice  Moleswobth  : — 


Jutdgment* 


I  do  not  think  this  narrowing  of  the  interpretation  clause 
has  any  effect  upon  the  first  clause  of  "  The  Trustee  Extension 
Act"  It  merely  means,  I  think,  that  a  mortgagee,  as  such, 
is  not  to  be  deemed  a  trustee,  where  the  word  trust  merely 

(5)  6  Sim,  645.  (c)  1  Keen,  278. 

(d)  6Sim,820.  S.C.,7  Sini,170. 
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1868.         is  used  in  the  Act.    I  do  not  think  that  that  overrides  a 

WiLLiAMfloH    clause  which  expressly  says  that  every  party  to  a  cause,  no 

Ck)T7BTmT     ™^**®^  what  his  position  may  he,  shall  be  within  the  Act. 


Judgment, 


I  therefore  do  not  think  the  first  objection  well  foanded. 
As  to  the  other  point,  there  is  power  to  proceed  in  one  of 
two  ways  ;  either  to  vest  the  estate,  or  make  an  order  for 
a  conveyance.  The  latter  course  is  merely  to  be  followed 
where  the  act  to  be  done  is  something  in  the  execution  of 
the  trust.  This  is  not  in  execution  of  the  trust,  but  in 
conveyance  of  the  property  in  some  respects  independent 
of  that  trust,  and  I  think  I  can  make  the  order  directly, 
without  its  passing  through  a  trustee. 


Order  to  he  drawn  up  as  oriffinaUy  made. 


JW^SO. 

Applications 
for  the 
admisnon  of 
Colonial 
barristera,  not 
previously 
called  to  the 
bar,  shonld  be 
made  to  the 
fall  Court, 
unless  there 
be  some 
special  reason 
for  the 
application 
at  another 
time. 


In  the  matter  of  the  Apflioation  of 

THE  HON.  GEORGE  FREDERICK  VERDON, 

FOB  Admission  to  the  Bab  of  Victoria. 

JllR,  MICHIE,  upon  the  certificate  of  the  Board  of 
Examiners  for  Barristers,  moved  Mr.  Verdon*8  admission 
to  the  Bar  of  Victoria.  Mr.  Verdon  had  not  previously 
heen  called  to  the  Bar  elsewhere. 


Mb.  Justice  Molesworth  : — 

I  helieve  there  has  heen  some  intimation  from  the  Bench 
that  in  the  case  of  gentlemen  not  previously  called  to  the 
Bar,  the  application  for  their  admission  to  the  Bar  in  this 
colony  should  he  made  to  the  full  Court  during  term.  I 
will  consult  the  Chief  Justice  upon  the  subject.  [After  an 
interval.]    I  understand  from  the  Chief  Justice  that  what 
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the  Court  intimated  was  that  the  application  for  the  admis-  ^^^ 

sion  of  local  barristers,  not  previously  called  to  the  Bar,  j»  re 

should,  unless  there  be  some  special  reason  for  the  appli-  Ve^n. 

cation  at  another  time,  be  made  to  the  full  Court,  during  Judgmowt. 
term. 

Motion  wUhdramt. 


T 


3fay27,29, 

EVANS  V.  GUTHRIDGE.  ^  /"^V^^ 

fl/tf^  13,14,28, 
AuffUMti, 

HE  &cts  of  this  case  are  fully  reported  on  the  argu-      wh^ 

ment  of  the  injunction  motion,  (anUy  p.  2).     The  suit  Plwntiffiihave 

a  right  to  an 
now  came  on  for  hearing  as  against  the  Defendants,  Webb,  account  and 

HawOiom,  Whitney,  CopeUmd,  and  WHUcms,  who  had  all  ^^^^ 

only  of  several 
Defendants,  but  that  Defendant  may  have  rights  oyer  agunst  the  other  Defendants,  in 
respect  of  snch  account  and  payment,  such  other  Defendants  w^  be  kept  before  the 
Conrt  fbr  the  protection  of  the  Defendant  against  whom  only  the  Plaintiffs  have  such 
light. 

Where  Flaintifib  are  claiming  an  interest  which  they  have  mortgaged  to  others,  the 
mortgagees  are  necessary  parties  to  the  suit;  for  it  is  a  general  principle  that  if  a  Plain- 
tiff has  transferred  his  own  right  of  sning  to  another  person,  he  shidl  not  afterwards 
sue  without  making  that  other  person  a  party. 

It  is  not  necessary  to  make  persons  whose  rights  are  confessedly  paramount,  parties 
to  litigation  between  persons  having  claims  subordinate  to  those  rights ;  and  the  mere 
fiMt  of  the  rights  of  such  paramount  persons  being  the  subject  of  an  account,  does  not 
render  it  necessary  to  make  them  parties. 

S^  J£,  and  X.,  as  partners,  entered  into  a  Gbvemment  nulway  contract.  In  this 
partnership  X.  was  a  trustee  for  N,G,,  S,G,,  and  J,JF.  By  the  articles  of  partnership 
it  was  agreed  that  S.  and  M.  should  each  receive  one-tenth,  and  X.  eight-tenths  of  the 
net  profits  of  the  contract.  Subsequently  N.G.,  B,G.,  and  J.JT,,  assigped  their  joint 
and  separate  estates  to  trustees  for  creditors.  By  a  deed  afterwards  executed  between 
J7.,  Jf.,  and  X.,  N,Q„  S.G,,  and  XJT,,  and  their  trustees,  and  the  Bank  of  N.S.W., 
certain  funds  were  assigned  to  the  trustees  for  the  payment  of  certain  scheduled 
debts;  the  partnership  l^tween  S„  M.,  and  X.  was  dissolved,  and  a  freda.  partnership 
constituted  between  W,  W.  and  X.,  in  which  partnership  X.  continued  to  represent  JV.  G,, 
JEU  G.,  and  J.  W,,  or  their  trustees.  By  the  same  deed  B.  and  M.  assigned  their  interest  in 
the  contract  to  W.W.,  and  it  was  agreed  that  X.  diould  give  to  JE.  and  M,  respectively, 
*  bond  (which  bonds  were  subsequently  given)  to  secure  finter  cUiaJ  the  payment  to 
each  of  them,  within  three  months  after  the  completion  of  the  contract,  of  a  sum  of 
money  equal  to  one-tenth  of  the  entire  net  profits  of  the  contract ;  and  the  completion  of 
the  contract  was  defined  to  mean  the  time  when  certain  retained  per-centages  should 
become  payable  by  the  Government,  which  time  by  the  contract  was  fixed  at  twelve 
months  after  the  completion  and  opening  for  traffic  of  the  railway.  By  a  subsequent 
deed  between  the  same  parties,  J.  JT.  was  substituted  for  X.  in  the  transaction  of  the 
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^22^^  answered  ;   it  being  set  down  as  undefended  against  the 

EvAiTfl  Defendants  N,  Outhridge,  R.  GtUhridge,  and  Ltttfo,  who  had 

GuTHBiDGE.  P^*  ^^  ^^  answer.     Prior  to  the  cause  coming  on,  a  notice 


Stdtetnewt, 


was  served  by  the  Plaintiffs  upon  all  the  Defendants  that 
the  Plaintiffs  intended  to  abandon,  at  the  hearing,  all  the 
relief  sought  by  the  8rd  and  4th  paragraphs  of  the  prayer 
of  the  biU  {e). 

Argument,  Mr.  Bunny  and  Mr.  Holrayd,  for  the  Plaintiffs,  proposed 

to  read,  as  against  the  Defendants  who  had  not  answered, 
the  affidavit  of  the  Plaintiff  Evans,  filed  for  the  purpose  of 
the  injunction  motion.     [Molesworiht  J, — That  affidavit  is 

partnership  business ;  and  J.  W. — as  a  personal  liability  on  him,  bat  so  as  not  to  render 
any  other  parties  thereto  liable — covenanted  with  E,  and  M,  to  pay  them  (inter  aliaj 
their  proportion  of  profit  secured  to  them  by  L*s  bonds,  which  bonds  were  therenpon 
cancelled.  The  railway  was  completed  and  opened  for  traffic  on  the  Ist  April,  1862. 
On  the  6th  December,  1862,  JS,  and  M,  (who  had  previously  mortgaged  their  interest  in 
the  contract,  and  in  J.  W*9  covenant  to  them),  filed  their  bill  against  N.Q.,  R.O.,  and 
J.W,,  and  their  trustees,  and  W,W,  and  X.,  praying  for  an  account  of  the  dealings 
between  the  parties;  for  a  declaration  that  certain  entries  and  charges  in  the  partner- 
ship books  were  improperly  entered  and  charged,  and  certain  bills  of  exchange  wrongfully 
accepted,  and  moneys  wrongMly  applied ;  and  for  payment  to  the  Plaintiffe  of  what 
should  be  found  due  to  them. 

Held,  that  the  mortgagees  of  the  Plaintiffs  were  necessary  parties,  but  that  ndther 
the  Bank  of  N.S.W.,  nor  the  scheduled  creditors  of  N.O.,  R,Q,,  and  J.W,  were  neces- 
sary parties.  That  the  alleged  improper  entries  and  charges,  acceptance  of  bills  and 
application  of  moneys,  could  have  no  effect  in  the  only  account  to  which  the  Pluutiffii 
were  entitled,  viz : — ^an  account  of  the  profits  of  the  entire  contract,  deducting 
outlay  from  receipts.  That  the  biU  was  filed  before  the  period  had  arrived  entitling 
the  Plaintiff  to  an  account.  That  the  matter,  as  between  J,  W.  and  the  Pliuntifis,  was 
of  so  complicated  a  nature  as  to  be  a  fit  subject  for  an  account  in  Equity.  That  though 
the  Plaintiffii  had  no  rights,  except  as  against  J.W.,  it  was  just  to  him  that  the  other 
parties  should  be  kept  before  the  Court,  so  that  the  account  might  determine  his  rights 
against  them  for  any  sums  he  might  have  to  pay  to  the  Plaintrflb,  and  also  to  g^ve  him 
faicilities  for  access  to  books  and  papers ;  but  that  the  Plaintifib  should  pay  the  costs  of 
all  parties  who  had  defended,  up  to  and  including  the  hearing. 


Under  the  Rule  of  Court  requiring,  in  the  case  of  an  undefended  suit,  an  aflSdavit  to 
be  filed  verifying  the  bill,  such  affidavit,  as  against  the  non-defending  parties,  is  as 
necessary  when  some  Defendants  answer,  as  if  the  suit  were  wholly  undefended ;  and 
where  there  are  several  Plaintiffs,  they  ought  all  to  join  in  the  affidavit,  or  assign  in  the 
affidavit  made  by  some  of  them,  a  reason  why  the  others  do  not  join. 


Where  an  objection  for  want  of  parties  is  raised  in  the  answer,  and  disregarded,  and 
is  taken  at  the  hearing  and  allowed  with  liberty  to  amend,  the  Court  will  not  restrict 
the  costs  of  the  Defendants  to  £10,  under  the  Order  of  April,  1828;  but  will  only  give 
the  Plainti£&  liberty  to  amend,  upon  the  terms  of  paying  the  costs  of  and  occasioned  by 
the  setting  down  for  hearing. 

(e)  Vide  ante,  p.  24. 
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only  by  one  of  the  Plaintiffs,  and  it  does  not  appear  that 
the  Co-Plaintiff  is  not  equally  cognizant  of  the  facts.] 
Where  there  are  Co-Defendants,  the  defence  of  the  Defend- 
ants not  answering  is  merged  in  the  defence  of  those  who 
do  answer.  In  such  case  it  is  not  necessary  to  file  an 
affidavit  at  all.  The  Bule  of  Court  (/)  is  intended  to  apply 
only  to  cases  where  the  suit  is  wholly  undefended.  If, 
however,  that  Rule  does  apply  to  the  present  case,  the 
affidavit  of  one  Plaintiff  is  sufficient,  for  it  is  only  neces- 
sary that  the  facts  in  the  bill  should  be  verified,  either  by 
the  Plaintiff,  or  by  any  witness  or  witnesses  able  to  speak 
to  them. 


1868. 
Etans 

V. 
GUTHBTDGI. 

Argument, 


Mb.  Justice  Molesworth. — I  cannot  accede  to  the  general 
proposition,  that  this  Bule  of  Court  ceases  to  be  applicable 
if  any  one  party  to  a  cause  has  defended  the  suit.  I  think 
that  each  Defendant,  for  the  purposes  of  a  rule  of  this  kind, 
stands  by  himself,  and  is  entitled  to  the  protection  which 
this  rule  gives  him  ;  and  I  have  always  considered  that  an 
affidavit  against  the  non-defending  parties  is  as  necessary 
when  some  Defendants  only  answer,  as  if  the  suit  were 
wholly  undefended.  Then  when  Co-Plaintiffs  are  equally 
interested,  and,  so  far  as  appears  upon  the  bill,  equally 
informed  upon  the  subject  matter  of  the  suit,  and  each 
seeking  a  benefit  of  this  kind,  I  think  the  Court  should 
test  the  consciences  of  both  before  either  obtains  the  benefit. 
In  many  cases  the  affidavit  of  one  Plaintiff  only  might  be 
sufficient.  If  he  stated  that  he  was  more  cognizant  of  the 
facts  than  the  other,  I  would  consider  that  a  reason  for 
dispensing  with  the  affidavit  of  the  second.  Again,  there 
may  be  witnesses  who  know  more  of  the  facts  than  either 
of  the  parties.  All  that  must  depend  upon  the  particular 
circumstances  of  each  case  ;  but  generally,  I  think  where 
there  are  several  Plaintiffs  they  ought  all  to  join,  or  to 
assign,  in  the  affidavit  made  by  some  of  them,  a  reason 
why  the  others  do  not  join.     In  this  case  I  think  the  suit 


(/)  Cap.  vi.,  r.  12. 
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EvJlNS 

V. 
GUTHBTDGB. 

Argument. 


has  been  irregularly  set  down,  without  having  an  affidayit 
of  both  Plaintiffs.  I,  however,  know  sufficient  of  it 
already  to  see  that  the  interests  of  the  absent  Defendants 
are  sufficiently  protected  by  those  present.  I  therefore  do 
not  wish  to  hold  the  rule  with  that  strictness  which  I 
otherwise  should.  I  also  am  aware,  from  my  recollection 
of  the  verbal  evidence  of  the  Co-Plaintiff,  that  he  can 
verify  the  case  made  upon  the  affidavit  already  filed ;  and 
upon  an  xmdertaMng  being  given  that  an  affidavit  by  the 
Co-Plaintiff  shall  be  filed,  verifying  the  affidavit  already 
made  by  the  other  Plaintiff,  I  will  permit  the  case  to  proceed. 


Mr.  Webb,  for  the  Defendants  Hawthorn,  Whitney,  and 
Copdand,  took  a  preliminary  objection  for  want  of  parties. 
The  Bank  of  New  South  Wales  is  a  necessary  party  in  two 
aspects ;  first,  as  mortgagees  of  the  Plaintiffs'  interest  in 
the  subject  matter  of  the  suit ;  and,  secondly,  as  parties 
to  the  deed  of  arrangement  of  the  21st  March,  1860.  By 
that  deed  provision  is  made  for  the  advance  of  certain 
monies  by  the  bank,  and  for  the  repayment  of  those  monies 
by  Haujthom,  Whitney,  and  Copdand,  out  of  the  £46,000  as- 
signed to  them  by  the  deed.  It  is  in  evidence  that  the  Bank 
has  advanced  these  monies,  and  the  assignment  of  the 
fund  to  which  they  are  to  look  for  payment  is  by  this  bill 
sought  to  be  set  aside.  They  have  an  interest  in  support- 
ing that  assignment,  and  are  therefore  necessary  parties  to 
this  suit.  The  several  parties  holding  bills  of  exchange, 
the  payment  of  which  is  provided  for  by  the  deed  of 
arrangement,  are  also  necessary  parties  to  the  suit.  Bo9s, 
Stein,  and  Hodgson,  who  are  mortgagees  of  the  Plaintiffs' 
interest  under  the  deed  of  arrangement,  are  also  necessaiy 
parties.  Campbell  v.  Dickens  {g),  Solomon  v.  Solomon  (h), 
Calvert  on  Patties,  p.  332. 

Mr.  Bunny  and  Mr.  Holroyd,  for  the  Plaintiffs,  contra. — 
This  belag  a  suit  to  wind  up  partnership  affedrs,  it  is  not 


(^)  4  Y.  &  C,  17. 


(h)  13  Sim.,  616. 
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necessaiy  to  have  all  the  creditors  of  the  partnership 
before  the  Court  The  various  holders  of  bills  provided 
for  by  the  deed  of  arrangement  are  not  necessary  parties, 
for  they  have  not  executed  the  deed  of  arrangement,  and 
T^ithout  that  they  cannot  claim  the  benefit  of  the  trusts 
of  it.  Oarrard  v.  Lord  Lauderdale  (j).  The  bill  alleges, 
and  the  evidence  of  the  Plaintiff  shews,  that  the  Bank  of 
New  South  Wales  has  been  paid,  therefore  the  bank  is  not 
a  necessary  party.  The  mortgagees  of  the  Plaintiffs' 
interest  in  the  partnership  are  not  necessary  parties. 
They  may  be  regarded  as  sub-partners,  and  in  a  suit  to 
take  the  partnership  accounts  sub-partners  are  not  neces- 
sary parties.  [Moleswarth,  J. — ^A  considerable  portion  of 
the  Plaintiffs'  demand  is  as  to  an  annuity  which  is  a  chose 
in  action,  and  may  be  assigned,  and  no  person  who  had 
notice  of  the  assignment  could  pay  to  the  assignor  except 
at  his  own  peril.]  The  assignee  would  be  liable  to  all  the 
equities  which  attached,  as  against  the  assignor,  Smith  v. 
F^arkes  (k),  and  would  therefore  be  sufficiently  represented 
bj  the  assignor  in  this  suit. 


x868* 

EvAirs 

V. 
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Mb.  Justice  Moleswobth. — The  Plaintiffs  are  claiming 
an  interest  which  they  have  mortgaged  to  others,  and  are 
seeking  to  recover  it  without  bringing  those  others  before 
the  Court.  I  think  they  are  necessary  parties.  I  have 
^eater  difficulty  as  to  the  Bank  of  New  South  Wales,  as 
being  a  party  to  the  deed  of  31st  March,  1860,  and  as  to 
the  scheduled  creditors.  Upon  these  points  I  shall  be  glad 
to  hear  counsel  in  reply. 

Mr.  WM,  in  reply. — It  is  admitted  by  the  Plaintiffs  that 
£4,000  are  still  owing  to  the  Bank  of  New  South  Wales, 
payment  of  which  is  provided  for  by  the  deed  of  Slst 
March,  1860.  The  bank  has  therefore  such  an  interest 
under  that  deed,  as,  being  an  executing  party  to  the  deed, 
renders  it  a  necessary  party  to  this  suit.     The  creditors 


0)3  Sim.,  1. 
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whose  debts  are  provided  for  by  that  deed,  are  also  neces- 
sary parties.  In  Hook  v.  Kinnear  (J)  specific  performance 
was  decreed  at  the  instance  of  a  person  entitled  to  the 
benefit  of  an  agreement,  though  not  a  party  to  it.  The 
doctrine  laid  down  in  Oarroard  v.  Lord  Lauderdale  has  been 
very  much  modified  by  Acton  v.  Woodgate  (wi),  and  Kirwan  v. 
Daniel  (n).  If  the  cause  be  directed  to  stand  over  for  want 
of  parties,  it  should  be  upon  terms  of  the  Plaintiff  paying 
the  costs  of  the  day.  This  is  the  practice,  even  where  the 
objection  be  not  taken  by  the  answer.  Hill  v.  Kirwan  (o), 
Fvrze  v.  Sharwood  (p).  A  fortiori  where,  as  here,  the  objec- 
tion is  taken  by  the  answer. 


Cvr.  adv.  vuU, 


June  1. 
Judgment,     Mb.  Justice  Molesworth  : — 


In  this  case  objections  have  been  raised  on  behalf  of 
three  of  the  Defendants,  for  want  of  parties  to  the  bill. 
There  is  one  objection  which  I  think  sustainable,  viz : — 
that  the  mortgagees  of  the  Plaintiffs  are  necessary  parties. 
It  is  a  general  principle  that  if  a  Plaintiff  has  transferred 
his  own  rights  of  suing  to  another  person,  he  shall  not 
afterwards  sue  without  making  that  other  person  a  party ; 
and  upon  that  simple  ground  I  think  those  mortgagees  are 
necessary  parties.  Two  other  objections  have  been  made. 
With  reference  to  the  scheduled  creditors  they  are  holders 
of  bills  of  exchange  accepted  by  the  Guthridgee  in  the 
name  of  the  firm  of  Evans,  Merry,  S  Co.,  they  being  then 
competent  to  accept  such  bills  in  the  name  of  the  firm. 
The  Plaintiffs  do  not  profess  to  say  they  have  any  defence 
as  against  the  holders  of  these  bills,  but  they  say  they 
were  accepted  by  the  Qvihridges  in  fraud  of  the  Plaintiffs 
as  partners  in  the  firm ;  and  they  seek  that  in  the  appor- 


(J)  3  Swans.,  417. 
(m)  2  MyL  &  E.,  4d2. 
(»)  5  Hare,  493. 


(o)  Jac.,  163. 

(p)  5  Myl.  &  C,  96. 
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tionment  of  the  partnership  liahilities,  those  bills  may  be       v^i^?^ 
thrown  upon  some,  and  not  others,  of  the  partners.     As        Etakb 
the  Plaintiffs  do  not  affect  to  interfere  with  the  holders  of    guthbidos. 

these  bills  in  any  respect,  I  do  not  think  it  necessary  to       ^ 

make  those  holders  parties  to  the  suit.  Then  the  Bank  of 
New  South  Wales  stands  in  the  same  position.  The 
Plaintiffs  admit  the  paramount  rights  of  the  bank,  and 
that  it  must  be  paid;  but  they  seek  an  adjustment  of 
those  payments,  as  between  themselves  and  the  other 
parties  to  this  cause.  It  is  not  necessary  to  make  persons, 
whose  rights  are  confessedly  paramount,  parties  to  litiga- 
tion between  persons  having  claims  subordinate  to  those 
rights;  and  the  mere  fact  of  the  rights  of  these  paramount 
persons  being  the  subject  of  an  account,  does  not  render 
it  necessary  to  make  them  parties.  Persons  interested  in 
an  equity  of  redemption  may  file  a  bill  as  to  the  right  to 
the  equity  of  redemption,  without  making  the  original 
mortgagee  a  party  to  the  suit,  although  the  prior  mortgage 
may  be  a  matter  of  account  in  the  suit.  I  therefore  do 
not  think  the  Bank  of  New  South  Wales  a  necessary  party 
in  this  aspect,  although  it  is  a  necessary  party  as  a  mort- 
gagee of  the  Plaintiffs'  interest  in  the  subject  matter  of 
the  suit 

I  think  that  the  case  should  stand  over,  with  liberty  to 
the  Plaintiffs  to  amend,  within  a  fortnight,  upon  the  terms 
of  paying  the  costs  of  and  occasioned  by  this  setting  down 
for  hearing. 

Mr.  Btmny  applied  that  the  costs  of  the  day  might  be 
fixed  at  £10,  under  the  85th  Order  of  April,  1828. 

Mr.  Justice  Molesworth. — This  case  has  extended 
over  three  days.  I  do  not  think  I  should  restrict  the 
costs.  The  objection  was  raised  in  the  answer,  and  dis- 
regarded. 

VOL.    n. — EQ.  H 
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^222^  ^  ^^  ^7  ^®  Plaintiffs  obtained  an  Order  by  consent 

Etahb        to  set  down  the  cause  for  hearing  without  amending  the 

GvTHBisax.    ^^^'  ^^7  undertaking  that  the  mortgagees  of  the  Plaintiffs 

should  appear  at  the  hearing  and  consent  to  be  bound  hy 

the  decree. 


AfyMmeuL 


JftnelB, 


Jn^f  18, 14.        The  cause  now  came  on  for  hearing. 

Mr.  Moore,  Mr.  Worikingtcn,  and  Mr.  W,  V.  Smithy  ap- 
peared for  the  different  mortgagees  of  the  Plaintiffs ;  and, 
for  their  respective  clients,  consented  to  be  bound  by  any 
decree  to  be  made  in  the  suit. 

Mr.  Bunny  and  Mr.  Holroyd  for  the  Plaintffs. — The 
Plaintiffs  are  entitled  to  an  account  of  the  whole  dealings 
of  the  contract.  By  the  deed  of  21st  March,  1860,  they 
simply  resigned  the  position  of  working  partners ;  but  have 
in  effect  continued  partners  up  to  the  end  of  the  contract, 
and  are  entitled  to  the  two  tenths  of  the  profits  secured 
to  them  by  the  original  partnership  deed.  The  Plaintiffs 
are  also  entitled  to  an  account  for  the  purpose  of  ascer- 
taining the  amount  due  to  them  upon  the  bonds  given  in 
pursuance  of  the  deed  of  31st  March,  1860.  Waring  v. 
Manchester t  dc,  By,  Coy,  (n).  In  taking  these  accounts,  the 
Plaintiffs  are  entitled  to  have  a  declaration  as  to  the 
wrongful  entries,  by  the  Defendants,  in  the  accounts  of 
the  firm ;  and  those  entries  should  be  excluded  from  the 
accounts  taken  under  the  decree.  The  Plaintiffs  are  also 
entitled  to  their  salaries  up  to  the  completion  of  the  con- 
tract ;  and  they  ought  not  to  be  charged  with  the  salaries 
payable  to  Litde  and  Webh  under  the  agreement,  those 
being  a  part  of  the  expense  of  finding  the  capital  which 
the  other  partners  were  to  furnish. 

(«)  7  Hare,  485. 
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Mr.  Atkins  for  the  Defendant  Tr«&6.— This  Defendant  has         1B68. 
no  objection  to  the  accounts  being  taken,  if  taken  under        Eya:n8 
the  deeds  of  Slst  March,  1860,  and  8th  July,  1861 ;  but    ouTBoimaB. 

provision  should  be  made  in  this  suit  for  payment  of  the         

amounts  which,  by  the  latter  deed,  and  the  bonds  given  in 
consequence  of  it,  WM  is  personally  liable  to.  If  an  account 
is  directed  against  WM,  the  co-defendants  should  be  kept 
before  the  Court  for  his  proteetion. 

Mr.  Webb  for  the  Defendants  Hawthorn^  Whitney  and 
GopelUmd. — The  only  right  which  the  Plaintiffs  have  is 
against  the  Defendant  Webb,  under  his  personal  covenant 
in  the  deed  of  July,  1861.  The  Plaintiffs  have  no  right 
to  any  relief  against  the  Defendants  Hawthorn,  Whitney, 
and  Copdand,  and  the  bill  should  be  dismissed  as  against 
them.  The  decree  now  asked  for  is  based  upon  the  as- 
sumed right  of  the  Plaintiffs,  as  partners,  to  an  account 
of  the  partnership  dealings ;  but  they  have  no  such  right, 
for  by  the  terms  of  the  deed  of  March,  1860,  the  partner- 
ship of  Evans,  Merry  d  Co.j  in  which  the  Plaintiffs  were 
partners,  was  terminated,  and  the  new  partnership  of 
WUliams  d  Little,  from  which  the  Plaintiffs  were  altogether 
excluded,  was  established.  The  Plaintiffs  have  therefore 
no  right  to  any  accounts  subsequent  to  the  deed  of  March, 
1860.  If  the  Plaintiffs  be  entitled  to  any  accoxmt,  no  such 
declaration  as  to  particular  items,  as  that  sought  by  the 
Plaintiffs,  can  now  be  made.  The  alleged  erroneous  items 
are  stated  to  be  entries  in  the  partnership  books,  but  these 
are  not  in  the  nature  of  a  settled,  or  even  stated,  account 
between  the  parties,  as  to  which  any  declaration  can  be 
made.  No  such  stated  account  has  been  furnished  to  the 
Defendants ;  and  if  it  be  furnished  non  constat  that  it  will 
contain  the  items  now  objected  to.  The  bill  having  been 
originally  founded  on  allegations  of  fraud,  the  Plaintiff 
cannot  now,  by  abandoning  the  relief  sought  on  the 
ground  of  fraud,  obtain  the  inferior  relief  of  account 
merely;  for  where  fraud  is  alleged  and  not  proved,  no 
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inferior  relief  can  be  granted.     Mattkie  v.  Edwards  (o). 
Wilde  V.  Oibson  (p),  Price  v.  Berrington  (q). 

Mr.  J.  W.  Stephen  and  Mr.  T.  A'BeckeU  for  the  Defendant 
WiUiams, — This  bill  is  multifarious,  as  seeking  an  account 
of  two  successive  and  independent  partnerships.  Benson 
V.  Hadfield  (r).  The  only  partnership  in  which  WUUams  is 
interested  is  the  one  between  himself  and  Little,  and  no 
account  is  asked  here  as  between  WUUams  and  Little. 
WUMams  is  not  affected  by  the  fact  that  Litde  was  a  trustee 
for  other  parties.  Even  if  Litde  had  assigned  his  share 
to  other  parties  after  the  partnership  was  formed,  the 
assignees  would  have  no  right  to  make  WiUiams  a  parly  to 
a  suit  against  Litde  for  an  account.  Bendey  v.  BtUes  (s). 
The  covenant  to  pay  the  Plaintiffs  a  sum  equal  to  two  tenths 
of  the  profits  does  not  constitute  them  partners,  or  give 
them  a  right  to  an  account.  Ex  parte  Hamper  (t).  Even 
if  the  Plaintiffs  are  entitled  to  an  accotmt,  this  suit  is 
prematurely  instituted;  for  by  the  deed  of  March,  1860, 
the  Plaintiffs  are  to  be  paid  a  sum  equal  to  two  tenths  of 
the  profits,  within  three  months  after  the  completion  of  the 
contract ;  which,  by  the  same  deed,  is  declared  to  mean 
the  time  when  the  retained  per  centages  should  become 
payable  by  the  Government.  This  was  fixed  by  the 
contract  at  twelve  months  from  the  line  being  opened  for 
traffic.  The  Plaintiffs  in  their  bill  state  the  line  to 
have  been  so  opened  on  the  1st  April,  1863;  so  that 
they  were  not  entitled  to  be  paid,  under  the  deed  of 
March,  1860,  until  three  months  after  the  1st  April, 
1863 ;  whereas  this  bill,  seeking  to  enforce  an  account 
and  payment  under  that  deed,  was  filed  on  the  6th  De- 
cember, 1862. 


(o)  11  Jar.,  761. 

(p)  1  H.  L.  Can..  606. 

(q)  8  Mac.  &  G.,  486. 


(r)  6  Beav.,  646. 
(*)  4  Y.  &  C,  190. 
(0  l7VeB.,412. 
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&riousness,  Campbell  v.  Mackay  (vj. 
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Mr.  Justioe  Molesworth  (after  stating  the  facts  of  the      J^^d^ment, 
case  as  stated  above,  and  ante,  p.  2) : —  juiy  28. 

On  December  6,  1863,  Evans  and  Merry  filed  their  bill 
against  the  ChUhridges,  Webb,  Hawthorn,  Whitney,  Copeland, 
WUUams,  and  Little,  praying  accounts  of  all  the  dealings  of 
Evans,  Merry  S  Co,,  and  particularly  between  that  firm  and 
Outhridge  d  Co,,  and  WUUams  and  WM ;  and  between  the 
Plaintiffs  and  Liule  and  Webb;  and  a  declaration  that 
certain  entries  in  the  partnership  books  of  Evans,  Merry  d 
Co,  (to  the  debit  of  the  firm,  and  credit  of  Outhridge  S  Co,) 
were  improper,  with  special  directions  as  to  improper 
acceptances  in  the  name  of  Evans,  Merry  d  Co. ;  and  that 
between  the  Plaintiffs  and  Wdh  they  should  be  allowed 
their  amiuities  after  the  81st  July,  1862 ;  the  Defendants 
respectively  to  be  decreed  to  pay  the  Plaintiffs  what  may 
be  due  to  them;  that  the  assignments  in  the  deed  of  March 
dl,  1860,  of  the  sums  in  the  hands  of  the  Government, 
might  be  set  aside  as  between  the  Plaintiffs  and  certain 
parties,  and  that  the  sums  receivable  by  certain  Defendants 
should  stand  as  a  security  for  the  Plaintiffs'  share  of  the 
profits;  that  the  Defendants  should  be  restrained  from 
receiving  the  money  payable  by  Government,  and  a  receiver 
be  appointed. 


The  case  made  for  this  relief  is  statements  that  Litde, 
prior  to  the  deed  of  March,  1860,  had  improperly  entered 
in  the  partnership  books,  by  the  directions  of  the  Outh- 
ridges,  WM,  Hawthorn,  &c.,  various  sums  as  due  by  Evans, 
Merry  d  Co.  to  OtUJiridge  d  Co.,  which  should  have  been 
debited  to  Outhridge  d  Co.  There  is  no  pretence  for  saying 
that  the  Plaintiffs  were  deceived  by  such  entries.     Their 
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case  is  that  they  never  saw  the  books  until  1863.  There 
is  no  occasion  to  make  any  declaration  about  such  entries ; 
nor  do  I  see  what  effect  they  could  have  in  the  only 
account  to  which  the  Plaintiffs  are  entitled — an  account  of 
the  profits  of  the  entire  contract,  deducting  outlay  from 
receipts.  It  is  next  alleged  that  the  OtUhridges  gave  bills, 
&c.y  in  the  name  of  Evans,  Merry  d  Co.,  for  what  should 
have  been  their  personal  liabilities.  That  again  will  pro- 
duce no  effect  on  the  profit  and  loss  account.  But  the 
main  case  relied  on  for  varying  the  deed  of  March,  1860, 
is  that  the  Gfuthridges,  Little,  and  Wehh  assured  the  Plaintiffs 
that  the  books  of  Evans,  Merry  d  Co.  were  not  made  up, 
and  could  not  be  for  some  time,  and  that  it  was  of  vital 
importance  for  the  interests  of  the  firm  that  the  deed 
should  be  quickly  prepared — all  which  seems  to  have  been 
true.  Further,  that  the  Plaintiffs  were  induced  by  the 
repeated  and  fraudulent  representations  of  the  Quthridges 
that  Evans,  Merry  d  Co.  were  indebted  to  GtUhridge  d  Co, 
in  £70,000,  whereas  Qvihridge  4"  Oo.  really  owed  Evems, 
Merry  d  Co.  i646,000,  and  the  OtUhridges  and  WM  well 
knew  so.  The  only  evidence  of  such  representations  is  of 
those  made  by  Richard  Cfuthridge.  But  Wet>b  did  not  join 
in  such  representations,  and  knew  nothing  about  the  state 
of  the  accounts ;  and  I  do  not  see  how  any  parties  to  the 
deed,  other  than  the  Ghahridges,  should  have  their  rights, 
under  the  deed,  affected  by  such  misrepresentations. 


But  the  result  of  the  deed  of  March,  1860,  was  to  give 
the  Plaintiffs  all  to  which  they  would  have  been  entitled 
if  it  had  never  been  executed,  substituting  the  personal 
security  of  one  person  for  another,  and  somewhat  by  about 
a  year  abridging  the  period  of  the  payment  of  their  sala- 
ries, and  exempting  them  from  all  labor  in  return  for 
their  salaries.  They  allege  that  if  they  had  known  the 
true  state  of  facts  they  could  have  got  money  on  easier 
terms  than  Williams  advanced  it.  That  is  not  proved,  and 
is  grossly  improbable.     The  capitalists  throughout,  includ- 
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ing  WUUams,  got  ten  per  cent,  interest.  How  is  it  to  be 
supposed  the  Plaintiffs  could  have  got  money  cheaper? 
The  Plaintiffs  charge  also  that  the  Defendants — the  Outk- 
ridges,  lAule,  and  Webb — ^wilfully  and  fraudulently  with- 
holding from  the  Plaintiffs  information  exclusively  in  their 
possession  as  to  the  state  of  affairs  of  Evans,  Merry  4r  Co., 
thereby  induced  the  Plaintiffs  to  execute  the  deed.  I  have 
before  said  this  charge  is  totally  untrue  as  to  WM,  and 
could  not  affect  the  deed  as  to  WUUamSy  Hawthorn,  &c. 
Sut  even  as  to  the  Qutkridges  and  lAuU,  who  have  left  the 
suit  undefended,  I  can  hardly  see  what  kind  of  reparation 
could  be  sought  for  any  damage  the  Plaintiffs  have  sus- 
tained by  being  induced  to  execute  the  deed,  or  how  it 
could  be  made  a  matter  of  account 
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The  Plaintiffs  have  made  a  case  that,  notwithstanding 
tlie  deed  of  March,  1860,  the  Defendants,  parties  to  it, 
agreed  with  the  Plaintiffs,  before  and  after  its  execution,  to 
continue  their  annuities  to  them  beyond  July,  1862. 
Something  of  the  kind  is  proved  as  to  the  Outhridges  and 
ZAtUe;  but  I  cannot  give  effect  to  these  parol  engagements 
to  vary  written^instruments.  Webh,  the  only  contracting 
party,  could  not  be  liable  for  the  promises  of  others,  and 
the  others  could  not  be  said  to  have  personally  contracted. 

The  bill  was  filed  for  an  injunction  before  the  period 
liad  arrived  entitling  the  plaintiffs  to  an  account  against 
the  only  person  liable  to  them — Webh ;  and  it  looks  like 
an  effort,  by  persons  entitled  to  one-fifth  of  profits,  to  extort 
terms  advantageous  to  themselves,  by  locking  up  the  rights 
and  interests  of  those  entitled  to  the  remaining  four-fifths 
in^litigation. 

The  bill  is  firamed  so  as  to  make  it  hard  to  say  whether 
it  is  to  have  the  deed  of  March,  1860,  set  aside  or  carried 
out.  As  to  the  former,  I  think  the  case  has  wholly  failed; 
hat  part  of  its  statements  and  prayer,  I  think,  enable  me 
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to  make  a  decree  for  the  latter.  On  the  injunction  motion, 
I  decided  that  the  Plaintiffs  had  no  lien  on  the  funds 
payahle  hj  the  Government,  and  in  consequence  the  Plain- 
tiffs abandoned  all  that  part  of  the  relief  sought.  We 
have  now  before  the  Court  all  the  parties  to  the  contract 
with  the  Government;  and,  by  consent,  the  persons  to 
whom  the  Plaintiffs  have  mortgaged  their  interest  in 
WM'b  covenants.  The  matter,  as  between  WM  and  the 
Plaintiffs,  is  of  so  complicated  a  nature  that  I  think  it  a 
fit  subject  for  an  account  in  equity.  And  though  the 
Plaintiffs  have  no  rights,  except  as  against  TT^,  I  think  it 
just  to  him  that  the  other  parties  should  be  kept  before 
the  Court,  so  that  the  account  may  determine  WebVs  rights 
against  them  for  any  sums  he  may  have  to  pay  to  the 
Plaintiffs,  and  also  to  give  him  facilities  for  access  to  books 
and  papers ;  but  I  shall  make  the  Plaintiffs  pay  the  costs 
of  all  parties  who  have  defended  to  the  present  time. 


I  think,  upon  the  evidence,  that  LitUe*8  salary  down  to 
March,  1860,  should  be  payable  by  the  capitalists,  and  not 
by  Evans,  Merry  4r  Co,  Also,  on  the  deeds  of  March,  I860, 
and  July,  1861,  that  the  sums  and  salaries  payable  to 
LMe,  Williams,  and  Webb  should  be  thrown  on  the 
capitalists ;  so  the  annuities  payable  to  the  plaintiffs  them- 
selves. 
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**  Refer  it  to  the  Magter  by  taking  an  aooonnt  of  anch  net  profits  to 
ascertain  a  Bom  equal  to  the  tenth  part  of  the  net  profits  of  the  contract 
entered  into  with  the  Board  of  Land  and  Works,  by  articles  dated  Jnly 
22, 1858»  from  the  commencement  to  the  completion  of  the  said  oontract» 
and  payable  to  the  Plaintiflb  respectively  under  the  deed  of  March  21, 

1860,  to  which  the  Defendant  James  Webb  is  now  liable.  Declare  that» 
on  taking  the  siud  accounts,  the  £30,000  deposit,  and  all  capital  brought 
into  the  snccesave  partnerships  of  Evans,  Merry  ^  Co.  and  WUUame 
and  Little,  executing  the  said  contract,  and  interest  thereon  at  10  per 
cent,  per  annum,  are  to  be  deemed  a  charg^e  on  the  partnership  pro- 
perty; and  that  the  sereral  bills  and  securities  mentioned  in  the 
fourth  schedule  to  the  deed  of  March  21, 1860,  are  to  be  deemed  such 
charge.  Declare  that  the  salary  and  commission  payable  to  the  De- 
fendant lAtUe,  and  the  sum  payable  to  him  under  the  deed  of  July  8» 

1861,  are  not  to  be  deducted  from  the  said  profits.    Declare  that  the 


OASES  IN  EQUITY. 


97 


«c 


r< 


<c 


1868. 


EVAJSfB 


annual  sums  payable  to  Defendants  WilUanu  and  Wehh  lespectively, 
nnder  the  deed  of  Jnly  8, 1861,  and  the  monthly  sums  payable  to  the 
Flaintiffs  themselves  nnder  deed  of  March  21,  1860,  are  not  to  be  ^ 

deducted  from  the  said  profits.    Order  the  naintifis  to  pay  the  costs     GirTHBii>aE. 

of  the  Defisndants  Webb, Hawthorn,  WhUney,  Copeland,and  WiUiofiu,  

np  to  and  including  the  present  hearing,  within  two  months  after      Jud^metU. 
taxation.    Reserve  further  directions,  and  costs  of  account." 


On  this  day  the  minutes  of  the  decree  were  spoken  to, 
and  after  hearing  counsel  for  the  several  parties,  his 
Sonor  varied  the  decree  as  originally  pronounced,  hy 
striking  out  the  declaration  that  the  bills  and  securities 
mentioned  in  the  fourth  schedule  to  the  deed  of  31st 
March,  1860,  should  be  deemed  a  charge  on  the  partner- 
ship property. 


AuffuttS, 


SIMSON  V.  SIMSON. 


I 


AfiffustS. 


N  this  suit,  to  administer  the  trusts  of  a  will,  an  order      An  order 

had  been  obtained  authorizing  the  expenditure,  by  the  ^v^^-Jj,. 

receiver  in  the  cause,  of  £2,600,  for  fencing  and  other  im-  the  receiver  of 

provements  on  the  property  of  the  testator.     The  cost  of  estate  to 

the  improvements  amounted  to  the  sum  of  £2,532  6«.  6d.,  «pend  £2,500 

m  unprove- 
^which  was  paid  by  the  receiver,  without  any  further  order  ments.    The 

of  the  Court.     The  cause  now  coming  before  the  Court,  ^rovements 

upon  a  motion  for  increased  maintenance,  to  one  of  the  £2,532  6t.  5<2.« 

in&nt  parties ;  the  Plaintiff,  to  save  the  expense  of  a  sepa-  J^i^  J  p^^ 

rate  motion,  also  moved  upon  notice,  coupled  with  the  the  whole 

notice  of  motion  for  increased  maintenance,  that  the  re-  fHuther  ord^. 

ceiver  might  have  credit  in  his  accounts  for  the  surplus  of      \  motion 

"  oommg  on 

Jg33  Bs.  6d.  so  paid  by  him.  for  increased 

maintenance 
to  an  infknt 
jwrty,  another  motion  was  coupled  to  let  the  receiver  get  credit  fbr  the  overplus  of 
£32  5f.  bd.    The  Court  emphatically  xeftised  the  latter  motion,  and  granted  a  reference 
sw  to  the  former. 
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Mr.  AUdm  for  the  Plaintifis. 

Mr.  J.  W.  Stephen  and  Mr.  W.  ViUeneuve  Smith  for  the 
various  Defendants. 


Judgment.       Mb.  JUSTICE  MoLESWOBTH  : — 

I  am  not  disposed  to  sanction  the  principle  that  where 
the  Court  says  a  particular  sum  is  to  be  laid  out,  that  sum 
is  to  be  exceeded.  The  protection  of  the  Court  seems,  in 
fact,  to  be  no  protection  at  all,  and  the  necessity  for  its 
approbation  only  calculated  to  increase  the  amount  of  costs 
incurred.  People  seem  to  think  that  the  directions  of  the 
Court  are  mere  matters  of  form,  and  that  they  can  obtain 
at  any  time  its  sanction  to  transgressions  of  its  own  orders. 
I  wish  to  correct  this  misapprehension,  and  I  am  glad  that 
I  can  do  so  in  a  case  where  it  will  not  press  severely  upon 
the  parties. 

As  to  the  increased  maintenance,  I  will  make  an  order 
for  a  reference  to  the  Master,  to  inquire  what  increase  of 
maintenance  should  be  allowed,  and  out  of  what  fiind  it 
should  be  paid. 


Order  accordingly. 


CASES  IN   EQUITY.  99 


1862. 

AUSTRALIAN  TRUST  COMPANY  v.  WEBSTER.      Nt^ember  17, 

December  23. 

T1863. 
HIS  suit,  reported  upon  the  hearing,  Ante,  Vol.  I.,  Eq.,    ^  ^f^t^^\ 

p.  148,  now  came  before  the  Court  upon  exceptions  to  the 


Septemh^  17. 


Master's  report.  '^^'^j 

^  mortgaged 

land  to  the 

Subsequently  to  the  hearing  of  the  cause,  and  prior  to  ^^  dxed^' 

the  decree  being  pronounced  by  Mr.  Justice  Molssworth,  the  intestate, 

plan  of  distribution  of  the  intestate's  estate  under  the  LT^? 

insolvency  was  filed,  and  in  it  the  official  assignee  (the  S}^*^^.*^ 

Defendant  WehOer)  did  not  include  the  PlaintifiFis*  debt,  administered. 

After  the  pronouncing  of  the  decree,  the  Plaintiffs  obtained  ^rteaeeea 

a  rule  nisi  in  Insolvency  to  vary  the  plan  of  distribution  filed  a  bill 

by  the  insertion  of  their  claim  as  a  specialty  debt.     This  beir  and 

rule  was,  upon  argument  before  Mr.  Justice  Chapman,  by  ^^^^  ^  * 

8a*ie,  anQ  a 

him  discharged,  and  the  plan  of  distribution  confirmed.       declaration 

that  they 
might  rank  as 
specialty  crediton  agahut  the  estate  fbr  any  deficiency.  Pending  the  suit,  the  widow 
sequestrated  the  estate,  and  W.  was  made  official  assignee,  and  snhstitnted  for  her  as  a 
defendant  in  the  suit.  At  the  hearing,  Molesworth,  J.  held  that  the  sequestration  in  the 
Insolvency  jurisdiction  did  not  suspend  the  proceedings  in  the  Equity  jurisdiction ;  and 
he  made  a  declaration  as  prayed — ^that  the  A,  21  Coy.  should  razik  on  the  estate  as  spe- 
cialty creditors  for  any  deficiency.  W,  appealed,  hut  informally,  and  his  appeal  was 
dismissed.  After  the  hearing,  hut  before  the  decree,  W,  filed  in  insolvency  a  plan  of  dis- 
tribution not  ranking  the  A.  T.  Coy,  as  specialty  creditors.  A  rule  nisi  was  obtained  in 
the  Insolvency  jurisdiction  by  the  A,  T.  Coy.  to  vary  the  plan.  Chapman,  J,,  held 
that  the  A,  T.  Coy.,  were  not  entitled  to  rank  as  specially  creditors ;  and  he  discharged 
the  rule  am,  and  confirmed  the  plan.  The  A.  T.  Coy.  did  not  appecJ.  In  Equity,  the 
Master  made  a  report,  based  on  the  decree,  as  to  the  intestate's  personal  estate  m  the 
hands  of  7F.  as  official  assignee.  W.  excepted  to  the  Master's  report,  as  not  allowing 
payments  made  on  the  hasis  of  the  insolvency  orders  and  prooee&igs.  Chofnutn,  J. 
held  that  in  the  conflict  of  jurisdictions  the  Master  had  strictlv  and  rightly  obeyed  the 
equity  decree,  and  he  overruled  W*$  exceptions ;  but,  as  the  msolvency  order  had  not 
been  appealed  firom  by  the  A.  T,  Coy.,  without  costs.  W,  appealed  from  this  decision. 
Pending  the  appeal,  he  moved  for  an  order  to  stay.  Moleiworth,  J„  revised  the  latter 
order.  The  suit  coming  on  for  further  directions,  Moleaworth,  J*,  as  to  the  land  decreed 
a  sale  ;  and  as  to  the  estate  in  the  hands  of  7P.  as  official  assignee  directed  him  to  pay 
the  A.  T.  Coy*9  claim  in  priority  to  the  simple  contract  creditors.  He  gave  the  infimt 
har  his  costsi,  only  as  between  party  and  party ;  and  the  official  assignee  his  costs,  only 
so  fkr  as  he  had  not  fiuled.  W,  appealed  from  this  decree.  An  application  by  W.  to 
oonsolidato  the  two  appeals  and  allow  them  on  payment  of  only  one  deposit,  was  refrised 
by  Mdenoorth,  J*.,  as  beyond  his  powers  under  the  Act.    On  appeal. 

Held,  that  both  the  decision  and  the  decree  were  right,  and  must  be  confirmed ;  but, 
as  W.  had  a  decision  in  his  favor  in  the  Insolvency  jurisdiction,  both  appeals  dismissed 
without  costs. 
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J^^-  On  the  8rd  November,  1863,  the  Master  reported  inter 

AnsTRALus  ttUa  that  the  Defendant  Waster  had,  as  official  assignee, 
CojcwjRT  received  personal  estate  of  the  intestate  to  the  amount  of 
£904  10«.,  and  had  pud  on  accoimt  thereof  the  sum  of 
iS17  0<.  6d.,  and  that  the  intestate's  personal  estate  in  the 
hands  of  Webster,  undisposed  of,  amounted  to  the  sum  of 
£887  d«.  6i.  To  this  report  Webster  excepted  on  the  ground 
that  the  Master  had,  with  the  exception  of  the  sum  of 
£17  0(.  dd.,  disallowed  all  payments  made  under  the  plan  of 
distribution  filed  in  insolvency,  amounting  to  £690  13<.  6d. ; 
whereas  he  ought  to  have  allowed  all  such  payments  as 
made  under  the  authority  of  the  Court  in  its  insolvency 
jurisdiction ;  and  should  therefore  have  reported  the 
undisposed  personal  estate  in  the  Defendant's  hands,  as 
official  assignee,  as  amounting  only  to  £330  16s.  7d., 
instead  of  £887  9i.  6d. 


Mr.  Moore  for  the  Defendant,  in  support  of  the  ezcep- 


Mr.  Holroyd  for  the  Plaintiffs,  in  support  of  the  Master's 
report 


JJaciwiSft' 28. 
Judgment.      Mb.  Jubtioe  Chafiun  : — 


In  this  case  the  bill  was  filed  on  the  31st  June,  1661 ; 
the  intestate's  estate  was  sequestrated  on  the  5th  August, 
1661 ;  and  the  third  and  last  meeting  was  held  in  October, 
1861.  The  Plaintiffs  applied  in  Insolvency  to  have  their 
claim  allowed ;  and  the  Commissioner — governed  by  the 
proceedings  under  the  Insolvent  Act — required  the  com- 
pany to  value  their  security,  which  they  declined  to  do. 
The  plan  of  distribution  was  filed  on  the  Suth  December, 
1861,  and  the  Plaintiffs'  claim  was  not  included  in  it.  So 
&r,  the  proceedings  in  Insolvency  were  complete.     The 
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decree  in  the  suit  was  pronounced  on  the  4th  February,         1SS2. 
1862.     On  the  13th  March  the  Plaintiffs  moved  in  the    Austbalian 
Insolyencj  jurisdiction  to  have  the  plan  of  distribution 
withdrawn,  or  altered  by  the  insertion  of  their  claim  as  a 
specialty  debt. 


The  decree  of  Mr.  Justice  MoUswarth  haying  been  appealed 
against,  I  delayed  deciding  on  the  motion  in  Insolvency 
till  the  full  Court  should  decide  the  appeal.  Unfortimately 
the  appeal  was  not  heard,  as  the  infant  Defendant  had  not 
been  served  in  time.  Upon  this  result  I  was  moved  to 
decide  the  motion  in  Insolvency,  and  considering  that  the 
Commissioner  had  correctly  decided  under  the  Insolvent 
Acts,  I  felt  myself  bound  to  confirm  the  plan  of  distribution. 
I  think  my  decision  ought  to  have  been  appealed  against, 
as  the  judgment  of  the  full  Court  would  most  likely  have 
put  an  end  to  the  conflict  of  the  two  jurisdictions. 

The  Master  made  his  report  on  the  Srd  of  November, 
and  the  case  now  comes  before  me  upon  exceptions  to  that 
report 

The  question  involved  in  these  exceptions  is  whether 
the  Master  was  bound  to  accept  the  plan  of  distribution 
as  a  sufficient  account  by  the  Defendant  under  the  decree. 
The  decree  declares  that  notwithstanding  the  sequestra- 
tion, the  Plaintiffs,  as  specialty  creditors,  are  entitled  to 
preference  over  simple  contract  creditors,  and  directs  that 
the  estate  shall  be  administered  in  this  Court,  '*  having 
regard  to  the  foregoing  declaration,"  and  the  Master  has  to 
take  the  accounts  on  that  footing. 

It  has  been  decided  on  more  than  one  occasion,  and 
recently  in  Fairhaime  v,  Clarke  (c),  that  sequestration  does 
not  stay  or  affect  proceedings  in  Equity.  It  has  never  been 
decided,  that  I  am  aware  of,  whether  the  Court,  when  there 
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Judgment. 


(c)  Ante,  Vol.  I.,  £q.,  p.  888. 
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is  an  administration  suit,  mU  either  by  prohibition  or 
injunction,  stay  proceedings  in  Insolvency. 

It  is  a  misfortune  that  the  appeal  against  the  decree  was 
not  heard.  It  is  also  to  be  lamented  that  my  order  in 
Insolvency  was  not  appealed  against.  Either  decision 
would  have  most  likely  settled  the  conflict  of  jurisdiction. 
As  the  case  now  comes  before  me,  I  have  no  alternative  but 
to  confirm  the  Master's  report.  The  Master  has  strictly 
obeyed  the  decree  of  the  4th  of  February.  He  could  not 
import  into  the  suit  in  Equity  the  proceedings  in  Insol- 
vency and  after  much  consideration  I  conceive  I  am  equally 
precluded  from  so  doing.  To  do  so  would  be  in  effect  to 
vary  the  decree  of  Mr.  Justice  Molesworth,  which  I  have  no 
jurisdiction  to  do.  That  function  belongs  only  to  the  full 
Court,  in  its  appellate  jurisdiction. 


Under  the  circumstances,  the  exceptions  will  be  dis- 
allowed, but  without  costs,  as  the  Plaintiffs  did  not  appeal 
from  the  order  in  Insolvency  confirming  the  plan  of  dis- 
tribution. 

Exceptions  overruled  wiUunU  costs. 


1868. 
liareh  9. 

ArffumeiU, 


The  Defendant  Webster  having  given  notice  of  appeal 
from  the  order  overruling  the  exceptions,  now  moved  the 
Court  for  a  stay  of  all  proceedings  in  the  cause  pending 
the  appeal. 


Mr.  Moore  for  the  motion — The  cause  is  set  down  for 
hearingon  fiirther  directions  this  day ;  and  to  make  a  decree 
on  farther  directions  now  will  be  virtually  deciding  that 
the  appeal  from  the  order  on  the  exceptions  is  not  to  be 
heard. 


CASES  IN  EQurrr. 

Ifr.  Hcitnyd  for  the  Flamti£&,  contra,  cited  WdXdo  v. 
Cayley  (d),  and  WUUm  v.  WUlan  {e). 
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lir.  Moore,  in  reply,  mentioned,  but  without  citing  it,  ^- 

Wbbstxb. 
the  case  of  Mayor  of  OUmcester  v.  Wood,  as  over-ruling  WcUdo         

V.  Cayley.  Judgment. 


Mb.  Justice  Moleswobth: — 

Upon  this  motion  I  have  to  consider  the  probability  of 
success  on  the  appeal.  So  &r  as  the  original  question  goes, 
I  would  not  preclude  the  Defendant  from  an  opportunity 
of  trying  it ;  but  he  is  now  placed  in  the  additional  diffi- 
culty which  Mr.  Justice  Chapman  felt,  that  he  was  concluded 
by  my  former  decree,  and  I  feel  myself  concluded  by  it 
also.  My  impression  is  ^ery  strong  against  the  probability 
of  the  Defendant  succeeding  on  this  appeal ;  and  that  being 
so,  I  do  not  think  I  should  be  justified  in  keeping  the 
Plaintiffs  locked  up,  not  merely  as  to  the  subject  matter  of 
the  personal  property,  but  as  to  the  real  estate  also ;  for  I  do 
not  think  I  can  split  the  decree  on  further  directions,  into 
two  parts.  If  I  make  a  decree  on  further  directions  in 
accordance  with  the  Master's  report,  the  Defendant  can 
appeal  against  that,  and  the  two  appeals  may  come  on 
together ;  and  then  the  full  Court,  if  they  allow  the  first 
appeal,  can  rectify  the  final  decree.  I  shall  refuse  the 
present  application,  but  without  costs. 

MotUm  refused,  wUhotU  costs. 


The  cause  then  came  on  to  be  heard  on  further  direc-     ArgwiMKt, 
tions. 


Mr.  Hohroyd  for  the  Plaintifb. 
(<i)  16  Vae.,  212. 


(«)  16  Yds.,  216. 
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Mr.  Moore  for  the  Defendant  Webster, 

Mr.  J,  W.  Stephen,  for  the  Defendant  Taylor,  the  infiint 
heir-at-law  of  the  intestate,  applied  for  costs  as  between 
solicitor  and  client.     Tipping  v.  P&wer  {g), 

Mb.  Justice  Moleswobth: — 


I  do  not  see  any  reason  for  giving  favor  to  the  infant 
Defendant.  It  is  necessary  that  he  should  be  a  party.  K  he 
was  an  adult  he  would  have  to  pay  his  own  costs.  I  do  not 
think  that  an  infant,  who  really  has  no  interest  in  the  pro- 
perty at  all,  should  be  specially  regarded  by  the  Court.  It  is 
an  advantage  to  the  Plaintiff  to  get  the  infant's  answer  put  in, 
and  he  may  properly  be  called  upon  to  pay  for  that.  I  think 
the  costs  of  the  official  assignee,  except  as  to  costs  where  he 
has  failed,  should  be  a  first  charge  upon  the  fund  in  his  hands. 

The  decree  will  be  for  an  immediate  sale  of  the  land 
mortgaged  to  the  Plaintiffs.  Let  the  Plaintiffs  pay  the 
infant's. costs,  as  between  party  and  party,  and  add  them  to 
their  demand.  Direct  a  computation  of  further  interest 
and  costs ;  and  let  the  proceeds  of  the  sale  be  applied  in 
pa3rment  to  the  Plaintiff^s  demand.  Then  with  regard  to 
the  fund  now  in  the  hands  of  the  Defendant,  the  official 
assignee,  declare  that  he  be  entitled  to  retain  there-out  his 
costs  of  this  cause  not  already  adjudicated  upon ;  and  that 
out  of  the  balance  he  liquidate  the  Plaintiff's  demand,  and 
apply  the  overplus,  if  any,  in  payment  of  the  simple 
contract  creditors  who  have  proved,  proportionately  to  their 
debts ;  and  let  such  payments  be  made  by  the  official 
assignee  within  three  months  after  the  sale. 


Mr.  Moore  applied  for  leave  to  appeal  from  this  decree, 
conjointly  with  the  appeal  from  the  order  on  exceptions, 

(S)  1  Hare,  406. 
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without  the  lodgment  of  a  second  deposit,  urging  that  in         1868. 
England,  where  there  was  an  appeal  from  an  original    Avstbaliait 
cause,  and  also  from  a  supplemental  cause,  the  two  were      r^^^^ 
considered  as  one,  and  only  one  deposit  required.    Smiifis 
Chancery  Practice,  485,  Cawper  v,  Scott,  (h). 

Mb.  Jubtigb  Molxswobth: — 


Wbbbtbs. 


The  appeal  here  is  regulated  hj  a  statutory  provision, 
orer  which  I  have  no  control.  The  statute  prescrihes 
certain  conditions  precedent,  amongst  others  the  deposit 
of  £50,  which  I  think  I  have  no  power  to  waive.  If  I 
attempted  to  make  any  order  as  to  an  appeal,  without  a 
deposit,  it  would,  I  think,  he  competent  to  those  who 
resisted  the  appeal  to  say  it  was  a  nullity. 

AppUcatum  refused. 


The  Defendant  Webtter  appealed  to  the  full  Court  (jj  September  17. 
from  the  decree  on  further  directions,  and  also  from  the 
order  over-ruling  the  exceptions  to  the  Master's  report. 

The  two  appeals  now  came  on  to  he  heard  together. 

Mr.  Moore  and  Mr.  J.    W.  SUphen  for  the  Appellant 
(Defendant  below)i 

Mr.  Holroyd  for  the  Bespondents  (Plaintififs  below). 


The  Chief  Justiob: — 

The  appeals  two  in  form  which  are  now  before  us  are 
but  one  in  substance ;  and  the  question  now  before  the 


(i)  1  Eden.  17. 
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(j)    Conm,^8taweU,   C.  J., 
Bony,  J.,  and  WUUame,  J. 
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1868.         Court,  notwithstanding  all  this  litigation,  is  simply  whether 

AxTBTBAiiAir    the  decree  in  Equity  in  this  suit  is  to  be  carried  out  or 

C^p!^     ^^*'  whether  a  decree  against  which  an  appeal  became 

V.  firuitless   on    a   technical    objection,  and    which    there- 

fore  is  still  in  force,  is  to  be  substantially  but  informally 

Judgment  on    varied,  because  a  plan  of  distribution  in  Insolvency  pro- 
ceedings  has  been  filed  and  been  confirmed,  which  is  not 
consistent  with  the  decree.     The  question  does  not  arise 
here  (which  might  be  a  difficult  one),  how  fax  the  Court  of 
Equity  can  take  an  estate  out  of  the  Insolvent  Court 
Here  the  Court  of  Equity  was  first  seized  of  the  matter. 
The  suit  was  instituted,  and  the  Court  about  to  administer 
the  estate  when  the  intestate's  administratrix  sequestrated 
it.    In  my  opinion,  the  order  for  sequestration  made  the 
official  assignee  a  mere  hand  to  collect  the  personal  assets 
and  distribute  them  as  the  Court  of  Equity  directed  him. 
It  is  not  to  be  supposed  that  any  decree  will  be  pronounced 
in  the  Equity  Court  inconsistent  with  the  insolvent  law, 
which  the  judge  administering  the  equity  jurisprudence  is 
bound  to  regard.     The  point  was  considered,  and  virtually, 
though  not  formally,  decided  in  Barber  (M^LdUm)  v.  SmUh  (k); 
and  if  that  simple  clear  rule  is  not  laid  down  and  adhered 
to,  it  seems  to  me  that  there  will  be  in  every  such  case  an 
endless  course  of  litigation,  and  the  unfortunate  suitor 
may  be  cast  backwards  and  forwards  betweeen  the  Equity 
and  Insolvency  jurisdictions. 

In  this  case  the  official  assignee  might  properly  have 
said : — "  Here  is  a  suit :  I  am  made  a  party  to  it :  the  law 
has  invested  me  with  this  estate,  and  charges  me  with  the 
distribution  of  it:  I  cannot  possibly  say  how  I  am  to 
distribute  it  until  the  decree  is  pronounced  ;  but  the  law 
requires  me  to  file  a  plan  of  distribution  in  six  months ; 
how  am  I  to  act  ?  "  The  law  shows  him  how.  The  6  Vic., 
No.  17,  sec.  87,  provides  that  the  plan  of  distribution  shall 
be  filed  in  six  months  **  unless  upon  application  to  the 

(*)  Sup.  Ct.  Vic. 
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Supreme  Court,  or  a  judge  thereof,  upon  sufficient  cause         1^^* 
to  the  satisfaction  of  the  Court  or  Judge,  further  time  he    Austbauak 
gi^en  for  that  purpose."     His  course  was  to  have  applied        Teust 
for  an  extension  of  the  time,  and  in  such  a  case  as  the  v. 

present  that  would  have  heen  granted  as  of  course.     But,      webstbb. 
instead  of  doing  that,  he  filed  the  plan,  prematurely  I  do    Judgment  on 
not  hesitate  to  say,  and  he  has  therehy  placed  himself  in  a         ^^ 
position  of  very  great  difficulty ;  and  because  he  thought 
lie  was  bound  to  protect  the  simple  contract  creditors,  he 
has  felt  at  liberty  to  oppose  the  Plaintiffs  at  every  stage. 
The  Plaintiffs  had  their  decree,  and  stood  upon  it ;  and  I 
think  there  was  ample  reason  for  their  so  doing. 

The  plan  of  distribution  has  been  confirmed,  and  we  are 
told  that  the  official  assignee  has  actually  distributed  the 
money.  If  he  has  done  so,  he  has  placed  himself  in  a 
most  unfortunate  position;  because,  in  my  opinion,  a 
Plaintiff  in  an  Equity  suit  is  not  to  be  thus  deprived  of  the 
fruits  of  his  decree.  If  the  Master  had  made  any  other 
report  than  he  has,  he  would  have  been  setting  himself  in 
antagonism  to  the  Court  of  which  he  is  an  officer,  and  to  a 
decree  which  that  Court  has  pronounced,  and  which  is  still 
in  force.  ^The  exceptions  therefore  were  properly  dis- 
allowed ;  and  in  fact  the  Judge  would  have  been  reviewing 
a  decree  which  stood  unaltered,  if  he  had  allowed  the 
exceptions. 

The  official  assignee  has  unquestionably  subjected  the 
Plaintiffs  to  a  great  deal  of  costs ;  but  he  had  a  determina- 
tion  in  the  Insolvency  jurisdiction  in  his  favor.  There 
was  apparently  a  conflict  of  decisions  on  a  new  point,  and 
therefore  in  dismissing  these  appeals  we  dismiss  them 
without  costs.  The  Appellant's  deposit  in  each  case  to  be 
returned. 

Appeals  dismissed  without  costs. 
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LORD  V.  HEWITT. 

J.  having  INJUNCTION  Suit  to  stay  the  Defendants  Grasae  and 
his^Soperty      WaUcer,  as  trustees  under  an  assignment  made  by  the  De- 

to  trustees  for  fendant  Hewitt  of  his  estate  for  the  benefit  of  creditors, 

creditors,  was 

sued  at  law  by  from  proceeding  to  execute  the  trusts  of  the  assignment 

TOfbrod^to^  by  accepting  an  offer  of  JB1,960  made  to  them  for  the  pur- 
execute  the       chase  of  the  whole  of  the  assigned  estate. 

assignment. 
J7.  pleaded 

the  asmgn.  The  bill  stated  that  HewiU  owed  to  the  Plaintiffs  ^62,979 

meut,  and 

pending  the      Bs.  6d.,  and  to  divers  other  creditors  divers  other  sums ; 

action  X.  filed    ^hat  HewiU  made  a  statement  of  his  affairs,  and  on  the 

a  bill  against 

J7.  and  the  credit  of  that  statement,  the  Plaintiff  and  divers  of  the 
iJ^-'y'  creditors  agreed  to  take  an  assignment  to  trustees  of  aU 
generally  that  Hewitt's  estate,  in  discharge  of  their  debts ;  that  the  assign- 
ment was         ment  was  executed  in  January  last  by  the  trustees  and  by 

fraudulentand  gome  creditors,  but  that  the  Plaintiffs  discovered  the  state- 
void,  or  not 
binding  ment  made  by  HewiU  of  his  amtirs  to  be  incorrect,  and 

Ha^"?^^^  d  ^®y  therefore  refused  to  sign  the  assignment;  that,  before 
seeking  to  the  assignment,  HewiU  had  given  to  the  plaintiffs  two  pro- 
trast^  from  J^issory  notes  for  his  debt  to  them ;  that  after  tl|e  discovery 
dealing  with  by  the  Plaintiffs  of  the  incorrectness  of  the  statement  made 
property  ^7  HewiU,  after  Plaintiffs  had  refused  to  execute  the  assign- 
pending  the  ment,  after  its  execution  by  other  creditors,  and  after  the 
action.  "^  ' 

Demurrer  notes  became  due,  the  Plaintiffs  brought  an'&ction  on  the 
Muity^d  liotes  against  Hewitt;  that  Hewitt  pleaded  the  assignment, 
want  of  parties  and  applied  for  and  obtained  a  commission,  in  which  the 

allovired  ^irith 

costs.  Plaintiffs  did  not  join,  to  Liverpool,  to  examine  a  witness 

there,'  and  an  order,  meanwhile,  suspending  proceedings 
in  the  action  ;  that  the  Plaintiffs  gave  the  trustees  notice 
of  the  action,  and  required  them  not  to  proceed  in  the 
execution  of  the  trusts  of  the  assignment ;  that,  neverthe- 
less, the  trustees  advertised  an  offer  made  to  them  of 
£1,350  for  the  estate,  and  called  a  meeting  of  the  creditors, 
who  had  signed  the  deed  to  consider  the  offer ;  and  that 
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the  meeting  was  held,  and  sanctioned  acceptance  of  the 
offer.  The  bill  insisted  that  the  assignment  was  fraudu- 
lent and  void,  or  not  binding  as  against  the  Plaintiffs ;  it 
submitted  that  if  the  trusts  of  the  assignment  were  carried 
out,  and  the  estate  disposed  of,  the  Plaintiffs  would  lose 
all  benefit  of  their  action  at  law  in  case  the  assignment 
were  declared  fraudulent  and  void,  or  not  binding  as 
against  them ;  that  therefore  the  trusts  of  the  assignment 
ought  not  to  be  carried  out  pending  the  action  at  law  till 
the  assignment  were  declared  yalid  as  against  Plaintiffs ; 
and  prayed  an  injunction  accordingly* 
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The  Defendants  demurred  to  the  bill,  for  want  of  equity, 
and  want  of  parties,  the  creditors  who  had  executed  the 
assignment  not  being  made  parties  to  the  suit. 

Mr.  J.  W.  Stephen  and  Mr.  WM  in  support  of  the  de-     Jrsfument. 
murrer,  cited  Goodman  v.  MeCdIlvan  (Z),  and  Cocker  v.  Lord 
EgmofU  (m). 

Mr.  Moore,  for  the  bill. — This  bill  is  filed  upon  the 
principle  of  bills  to  preserve  property  pending  litigation. 
Bendall  v,  Bendall  (n).  To  such  a  bill  the  only  parties 
necessary  are  the  parties  to  the  action  at  law;  Smith  v. 
Hurst  (o),  In  re  Carew  (p). 

Counsel  for  the  demurrer  were  not  called  on  in  reply. 


Mb.  Justice  Moleswobth: — 


JudffmetU, 


I  do  not  see  any  equity  in  this  bill.  It  is  presented  by 
Mr.  Moore  as  analogous  to  a  bill  to  preserve  property 
pending  litigation.  The  only  litigation  pending  is  an 
action  by  the  present  Plaintiffs  against  Hewitt,  which  he 


(Q  AsUe,  YoL  I.,  Eq.  186. 
(m)  6  Sim.,  811. 
(•)  1  Hans,  152. 


(p)  10  Hare,  80. 
(p)  7  De  G.,  M.  and  Q.,  48. 
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has  resisted  upon  various  grounds  —  it  is  not  stated 
exactly  what.  He  may  have  insisted  that  there  is  nothing 
due  to  the  Plaintiffs ;  and  he  appears  also  to  have  insisted 
upon  this  assignment.  That  action  may  determine  whether 
or  not  the  Plaintiffs  are  his  creditors,  but  it  will  not  deter- 
mine the  validity  of  this  deed ;  and  the  present  bill  is  not 
framed  with  any  distinct  averments  to  enable  me  to  decide 
whether  or  not  it  is  valid.  SttMk,  v.  Hurst  differs  from  this 
case  in  two  most  important  particulars.  In  the  first  place, 
the  Plaintiffs  there  had  obtained  judgment  at  law,  and 
finding  themselves  baulked  by  a  conveyance,  filed  a  bill  in 
aid  of  a  fieri  fodAas,  to  set  aside  the  settlement  and  have 
the  benefit  of  their  judgment.  In  the  next  place,  that  bill 
stated  a  variety  of  well  founded  imputations  upon  the  con- 
veyance sought  to  be  set  aside.  There  are  no  particular 
averments  here  to  show  that  this  deed  is  fraudulent,  or  that 
there  is  anything  dishonest  about  it.  It  is  said  there 
were  some  misrepresentations,  but  there  are  no  averments 
that  these  misrepresentations  were  fraudulent.  This  bill 
is,  in  fact,  reduced  to  the  case  of  a  person  having  a  de- 
mand against  another,  bringing  an  action  for  it,  and 
endeavouring  during  the  pendency  of  that  action  to  pre- 
vent the  proper  disposal  of  his  debtor's  property,  in  order 
that  something  may  be  left  upon  which  to  levy  at  the 
close  of  the  action.  The  Plaintifiis  have  no  right  to  do 
that. 


Allowing  the  demurrer  for  want  of  equity,  I  think  it  is 
unnecessary  to  say  anything  about  the  want  of  parties. 
But  I  think  that  objection  would  also  prevail. 


Demurrer  aUowed,  with  ooeU. 
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COLLEY  V.  COLLEY. 


O 


'EEDITOB'S  administration  suit.  The  Plaintiff  was 
the  only  creditor  of  the  deceased.  The  real  estate  had 
been  sold,  bnt  the  proceeds  of  the  sale,  added  to  the  amoiuit 
of  the  personal  estate,  was  insufficient  to  pay  the  Plaintiff's 
debt,  as  proved  by  him.  The  suit  now  came  before  the 
Conrt,  on  further  directions. 

Mr.  J.  W.  Stephen,  for  the  Plaintiff,  asked  for  payment  to 
the  Plaintiff  of  the  whole  fund  in  Court,  subject  to  the 
payment  of  the  costs  of  the  infant  heir-at-law. 


Mr.  Bunny,  for  the  in&nt  Defendant,  applied  for  costs 
between  solicitor  and  client. 


1863. 

October  19, 22. 

In  a  creditor's 
administra- 
tion suit,  an 
infant  Defend- 
ant, who  is  in 
fiu;t  repre- 
sented by  a 
solicitor 
nominated  by 
the  Plaintiff, 
will  only  be 
allowed  his 
costs  as 
between  party 
and  party; 
and  not  as 
between 
solidtor  and 
dient. 


Cur.  adv,  vuU. 


Mb.  Justice  Moleswobth  : — 


October  22. 
Judgment. 


This  is  a  suit  brought  against  an  infant  heir-at-law, 
praying  an  account  of  the  personal  estate  of  the  intestate, 
and  if  that  should  be  found  insufficient,  then  for  a  sale  of 
the  real  estate.  The  Plaintiff  is  the  only  creditor,  and  the 
whole  of  the  real  and  personal  estate  is  insufficient,  so 
that  I  am  disposing  of  questions  which  no  one  is  now  in- 
terested in  litigating  with  the  Plaintiff.  I  have,  however, 
considered  what  the  ordinary  decree  in  such  cases  ought 
to  be,  and  I  think  the  principal  question  is  whether  costs 
should  be  allowed  as  between  party  and  party,  or  as  be- 
tween solicitor  and  client.     The  principle  has  been 
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long  time  established  that  in  cases  of  trustees,  and  persons 
of  that  class,  parties  to  suits  for  the  administration  of  assets, 
they  should  be  allowed  their  costs  as  between  solicitor  and 
client.  That  is  only  part  of  the  general  principle  that  a 
trustee,  against  whose  conduct  there  is  no  imputation, 
shall  be  fully  indemnified  in  the  execution  of  his  trust 
It  has  also  been  established  since  a  decision  of  Lord 
Lyndhtirst,  that  a  Plaintiff  in  a  creditor's  suit,  who  is  not 
fully  paid,  shall  have  his  costs  as  between  solicitor  and 
client,  with  some  exceptions.  In  this  case,  however,  there 
is  an  infieuit  Defendant,  who  is  in  fact  represented  by  a 
solicitor  nominated  by  the  Plaintiff.  I  do  not  find  any 
authority  that  the  costs  of  such  a  Defendant  should  be 
allowed  otherwise  than  as  between  party  and  party,  and  I 
am  not  disposed  to  make  such  an  one. 


The  decree  will  be  that  the  Plaintiff  pay  the  costs  of  the 
infant  Defendant,  without  saying  anything  as  to  the  manner 
of  taxation,  and  have  them  over  as  part  of  his  demand ; 
that  he  be  entitled  to  be  paid  his  demand,  with  costs,  as 
between  solicitor  and  client;  and  direct  that  the  fund, 
which  is  a  very  insufficient  one,  be  applied  accordingly. 


Decree  accordingly  ^ 
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The  ATTOBNEY-GENERAL  amd  Others  v.  CANT 

loDO. 

AND  Others.  v,-»-v-^^^ 

October  1,  2. 


T 


HIS  suit  first  came  before  the  Court  upon  a  motion  Order  made 
by  the  Defendants  to  set  aside  the  bill,  and  the  writ  issued  ^^y  piamtiffB, 
thereon  and  all  subsequent  proceedings,  on  the  ground  ^^^  a  Warden 
that  the  original  bill  and  summons,  and  the  copies  thereof  Surreyor,  of 
served,  were  not  folioed  in  the  margin.  S^&ef^d- 

ants,  alleged 
Mr.  Holroyd,  in  support  of  the  motion,  cited  Mahood  v,  to  be  an  en- 

OdM  (q),  croachment 

upon  their 
private  land. 

Mr.  Bunny  and  Mr.  J.  W,  Stephen  for  the  Plaintiffs  contra.  -~  -.  ^ 

In  this  case  the  Defendant's  solicitor  has  accepted  service  fendant's  Soli- 

of  the  bill  and  given  an  undertaking  to  demur,  plead,  or  ^p^d  ter^ce 

answer,  and  this  amounts  to  a  waiver  of  any  technical  of  a  till  and 

Sivcn  an  un* 
ertakingto 
demur,  plead, 
or  answer,  this 
His  Honour  adhered  to  his  decision  in  Mahood  v,  OdeU,  amounts  to  a 

but  held  that  here  as  in  the  case  in  Chiity,  the  objection  ^-^^on  that 

had  been  waived;    and  therefore  dismissed  the  motion,  the  bill  and 

.  .^         .  summons  are 

With  costs.  aot  folioed  in 


the  margin. 


The  case  then  came  on  to  be  heard  upon  a  motion  on 
behalf  of  the  Plaintiffs  for  an  order  that  the  Plaintiffs  and 
the  Warden  of  Ballarat  and  a  mining  surveyor,  be  per- 
mitted to  enter  the  mine  of  the  Defendants  and  survey  it, 
with  the  object  of  ascertaining  how  far  the  Defendants 
have  worked  into  the  land  of  the  Plaintiffs,  and  how  much 
auriferous  soil  or  gold  they  have  removed. 

The  Plaintiff,  other  than  the  Attorney-General,  were 
lessees  under  James  Moore  of  auriferous  land  on  the  Dur- 

« 
(g)  AmU  p.  78.  (r)  1  Chitty,  129. 
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ham  Lead,  Buninyong,  alienated  to  him  by  the  Crown, 
and  were,  under  the  style  of  the  Duke  of  Northumberland 
Gold-mining  Company,  mining  for  gold  under  the  terms 
of  their  lease  from  Moore.  The  Defendants,  tlie  Pioneer 
Gold-mining  Company  were  holders  of  miners'  rights, 
occupying  auriferous  Crown  lands  contiguous  to  Moon's 
private  land,  and  mining  on  such  Crown  lands  solely  by 
virtue  of  such  miners'  rights.  It  was  alleged  by  the  Duke 
of  Northumberland  Company  that  the  Pioneer  Company 
had  driven  drives  across  the  boundary  of  the  Crown  lands 
into  the  private  land,  and  wrongfully  taken  large  quantities 
of  gold  from  the  private  land.  To  prevent  this  trespass 
and  removal  of  the  gold  they  brought  this  suit  for  an 
injunction.  To  meet  the  objection  tbat  the  gold  on  private 
land  belongs  to  the  Crown,  and  not  to  the  owners  of  the 
private  land,  the  Attorney- General,  on  behalf  of  the  Crown, 
was  made  a  co-plaintiff,  his  consent  for  that  purpose  hav- 
ing first  been  obtained.  An  injunction  had  been  obtained 
by  the  Plaintiffs,  and  served  on  the  Defendants. 


Affidavits  were  filed,  on  the  one  side  asserting,  and  on 
the  other  side  denying,  the  encroachment. 

Mr.  Bunny  and  Mr.  J.  W.  Stephen,  for  the  motion,  cited 
The  East  India  Company  v.  Kt/naston  {s).  Earl  of  Loradtde  v. 
Caneen  ((),  Walker  v.  Fletcher  (r),  The  Atlomey-OBneral  v. 
Chambers  (ic),  Lewis  v.  Marsh  (x),  Bennett  v.  OriffitJis  {y),  the 
Evidence  Act,  No.  100  sec.  91,  and  the  OoU-fields  Act,  No. 
83  sec.  74. 

Mr.  Halroyd  conteoded  that  on  this  motion  he  could 
take  all  the  objections  which  he  could  take  on  demurrer, 
Hudson   V.   Maddison  (z).      He,    therefore,  went  into  the 


[«.)  12  I 


CASES  IN  EQUITY. 

general  question  of  the  right  of  the  parties  joined  with 
the  Attorney-General,  to  sue  as  Plaintiffs ;  their  want  of 
title  to  the  gold ;  and  the  question  of  misjoinder. 

Mr.  Bunny,  in  reply,  submitted  that  these  wide  questions 
could  not  be  discussed  on  this  motion,  Evans  v.  Coventry  (a). 

Upon   the   general   question    Counsel,    in   reply,    was 
stopped  by  the  Court. 
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1863. 

Attobnbt- 
General 

V. 

Cakt. 
Arffumet^, 


His  Honour  made   an  order,  as  prayed,  and  in  the      Jud^metU. 
following  terms : — 

"The  district  surveyor  ffaroey,  with  such  assistance  aa  he  may 
require,  to  inspect  and  survey,  as  in  notice  of  motion,  the  Plaintifih 
undertaking  to  pay  any  damages  or  loss  which  may  result  to  the 

"  Defendants  fifom  stoppage  of  the  works  occasioned  by  such  inspection. 

**  Costa  of  application  to  be  costs  in  the  cause." 

(a)  5  De  G.,  M.  &  G.,  911. 


(( 


*€ 


BROADBENT  and  Othebs  (Essex  Gold-Mining  Com- 
pany) V.  MARSHALL  and  Othebs  (Gabibau}i  Gold- 
MiNiNO  Company). 

-p  October  2,  S,8, 

XNJUNCTION    suit  to  prevent  the  Defendants  from  Plaintiffs,  les- 

working  in  private  land  claimed  by  the  Plaintiffs,  and  from  J^^^^f  ^"J**^ 

so  conducting  their  works  as  to  flood  the  works  of  the  carrying  on 
m  .    ..«.  '  extensive  un- 

Plamtiffs.  derground 

works  on  such 
land,  were  thwarted  and  obstructed  by  Defendants,  lessees  of  adjoining  private  land, 
illegally  carrying  on  similar  works  in  the  same  place.  Injunction  granted  restraining 
Defendants  from  prosecuting  any  mining  operations  under  the  land  leased  by  the 
Plaintiffs,  and  from  working  in  or  continuing  any  drive  or  drives  under  such  land. 
Millar  «.  Wildish  distinguished.  

Although  the  Court  will,  upon  motions  to  dissolve  them,  punish  want  of  candour  in 
persona  obtuning  ex  parte  injunctions,  it  will  not  so  punish  persons  having  obtained 
injunctiona  for  a  time  determined,  when  applying  on  notice  for  a  continuance  of  such 
injunctions. 

K  3 
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1863. 
Bboadbekt 

V. 

Mabbhall. 
statement. 


The  case  will  be  best  understood  from  the  subjoined 
copy  of  a  plan  used  on  the  argument  of  this  motion : — 


QOTERNMEIfT  BOAJ>. 


13 

14 

15 

16 

12 

11 

10 

9 

GOVERNMENT  BOAD. 


The  Essex  Company  claimed  to  occupy  allotment  9,  at 
the  south-east  corner  of  the  section,  as  a  "  block  claim," 
which  they  worked  as  Crown  lands  under  their  miners' 
rights.  They  also  claimed,  either  under  their  miners' 
rights  or  under  some  other  mining  privilege,  to  occupy  as 
a  "  block  claim"  the  roads  surrounding  three  sides  of  the 
section — ^namely,  on  the  east,  north,  and  west  sides. 
Lastly,  they  claimed  to  occupy  allotments  16,  15,  and  14, 
and  the  southern  half  of  13,  under  lease  from  the  owners 
— those  allotments  having  been  formerly  alienated  by  the 
Crown  to  private  owners.  As  owners  of  the  block  claim 
allotment  9,  and  of  the  block  claim  consisting  of  the  roads 
running  round  the  east,  north,  and  west  sides  of  the 
section,  they  claimed  an  exclusive  right  to  mine  for  gold 
in  those  block  claims.  As  lessees  of  the  private  lands, 
consisting  of  allotments  16,  15, 14,  and  the  southern  half 
of  13,  they  claimed  a  right  to  deal  with  the  soil  of  those 
lands  in  any  legal  way  they  chose,  and  to  the  exclusion  of 
all  other  persons.  Having  sunk  their  shaft  on  the  block 
claim  in  allotment  9,  they  asserted  an  exclusive  right  to 
make  subterranean  traverses  through  all  the  private  lands 
leased  to  them  in  every  direction.  They  avowed  that  they 
were  taking  gold  from  their  block  claim  in  allotment  9, 
and  that  they  were  seeking  to  reach  the  gold  in  their  block 
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claim  under  the  roads ;  but  they  so  shaped  their  case  as 
to  avoid,  as  far  as  possible,  avowing  any  ownership  in,  or 
objects  with  regard  to  any  gold  that  might  exist  in  the 
private  land  leased  to  them ;  and  they  limited  the  rights 
asserted  by  them  over  those  lands  simply  to  the  exclusive 
rights  of  every  owner  over  his  freehold  land,  independent 
of  any  question  between  the  owner  and  the  Crown  as  to 
royal  metals.  They  asserted  that,  in  the  exercise  of  iheir 
exclusive  rights,  they  had  been  invaded  by  the  Defendants, 
whom  they  charged  with  bursting  into  their  drives  in 
allotment  14. 


1863. 
Bboadbent 

V, 

Masbhall. 
Siatemewt. 


The  Defendants,  on  their  side,  asserted  that  they  were 
lessees  from  the  private  owners  of  the  allotments  10,  11, 
and  12,  and  of  the  northern  half  of  13.  That  in  order  to 
procure  an  entrance  to  the  portion  of  allotment  13  leased 
by  them,  they  had  procured  a  right  of  way  through  allot- 
ment 14  by  agreement  with  a  person  named  Steward, 
alleged  to  have  a  sufficient  interest  therein,  under  a  suffi- 
cient agreement  with  the  owner.  They  sunk  their  shaft 
in  their  own  allotment  10,  and  thence,  through  their  own 
allotment  11,  carried  their  drives  to  the  southern  boundary 
of  allotment  14,  which  they  entered  and  traversed  till  they 
came  to  the  drift  of  the  Plaintiffs.  The  Defendants  alleged 
that  the  Plaintiffs  were  following  the  gutter  in  its  winding 
course  through  allotments  Id,  15,  and  14  ;  that  the  gutter 
was  evidently  making  for  the  northern  half  of  allotment 
13 ;  and  that  the  Plaintiffs  were,  in  fact,  pushing  towards 
allotment  13  with  the  intent  to  forestall  the  Defendants, 
and  take  gold  thence  to  which  the  Plaintiffs  had  no  shadow 
of  a  right,  but  which,  if  it  belonged  to  anybody  but  the 
Crown,  belonged  only  to  the  Defendants  as  lessees  of  the 
private  owner  of  the  land.  The  Defendants  asserted  that 
they  were  mining  in  the  directest  course  proper,  having 
regard  to  the  local  reefs,  towards  their  own  land  in  allot- 
ment 13 ;  that  they  had  the  permission  of  the  person 
entitled  to  grant  it  to  carry  their  drives  through  allotment 
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14 :  that  thejr  were  taking  no  gold  thence ;  and  that  the 
collision  of  drives  there  was  due  to  the  Plaintiffs  and  not 
to  the  Defendants.  That  it  was  the  Plaintiffs  who  broke 
into  the  Defendants'  drives,  and  by  their  proceedings 
compelled  the  Defendants,  in  protection  of  their  lires,  to 
swamp  the  drives  of  both  parties  by  stopping  the  pumps — 
the  drives  of  the  Defendants  being  a  few  feet  lower  than 
those  of  the  Plaintiffs,  and  the  pumps  of  the  Defendants 
having,  therefore,  most  command  of  the  water  level. 

A  temporary  exparte  injunction  had  been  obtained  by  the 
Plaintiffs,  which  had  expired  by  effluxion  of  time.  The 
case  now  came  before  the  Court  upon  a  motion  by  the 
Plaintiffs,  on  notice,  for  a  continuance  of  the  injunction. 

Mr.  Bunny,  for  the  Essex  Company,  in  support  of  the 
motion,  cited  Lewis  v.  Marsh  (b),  Bowser  v.  Maclean  (c).  Earl 
of  Mexbortragh  v.  Bower  (rf).  Squire  v.  Campbell  (<),  Laiu  v. 
Nedigate  (/),  Hooper  v.  Brodrick  (g),  Rankin  v.  Htukiaon  (A), 
and  I>uJie  of  Beaufort  v.  Morris  ( j).  The  majority  of  these 
authorities  were  cited  in  support  of  the  point,  that  a  man- 
datory injunction  may  he  granted  on  interlocutory  appli- 
cation. Mr.  J.  W.  Stephen,  however,  admitted  that  he 
made  no  objection  to  this  assomption. 

Mr.  J.  W.  Stephen,  for  the  Garibaldi  Company,  contra, 
cited  Smith's  Chy.  Prac.,  763,  HUton  v.  Lord  OrmviUe  {A}, 
DaigUdi  v.  Jarvie  (t).  In  re  Rogers,  Kt parte  Bunn  and  oAen  (m), 
Millar  V.  WUdiik  (n),  and  No.  148,  sec.  18. 


Mr.  Bunny  in  reply. 


J. 


e  Him,  97. 

"0  L.  J.,  Ch.  273i  S.  C,  2, 
F.  &J.,  416. 
■i)  7  Be»v.,  127. 
«)  1  Myl.  &  Cr..  459. 


Myl.  a 

OVdi., 

)  11  Sim.,  47. 

)  4  Ji..  18. 


192. 


Cur.  adv.  vtdt. 

(J)  6  Hue,  840. 

(i)  4  B«ov.,  130. 

(0  14  Jdt.,  946  i  S.  C,  e  Vmc. 
&  Q.,  231. 

(m)  Sup.  Ot.  Tic.,  24th  Nov, 
1859. 

(«)  .AmU  p.  37. 


CASES  IN  EQUITY. 


119 


Mb.  Justice  Moleswobth  : — 

This  is  a  motion  for  an  injunction  by  the  Plaintiflfs, 
representing  the  Essex  Gold-mining  Company,  against  the 
Defendants,  representing  the  Garibaldi  Gold-mining  Com- 
pany, carrying  on  certain  underground  mining  operations 
under  allotments  14,  15,  and  16  of  section  B.,  parish  of 
Ballarat,  county  of  Grenville. 


1863. 
Bboadbekt 

V, 

Mabshall. 
October  8. 


Judgmewt, 


The  Plaintiffs  got  possession  of  unoccupied  Crown  lands 
under  miners'  rights,  sank  a  shaft,  and  then  obtained  a 
lease  from  the  proprietor  of  the  above  allotments,  which 
adjoined  the  Crown  lands  in  their  possession,  for  the  pur- 
pose of  carrying  a  drive  under  them — I  rather  think  seek- 
ing gold  under  them.  The  Plaintiffs  allege  also,  that  an 
object  of  their  drive  is  to  get  access  to  gold  under  certain 
roads  beyond  these  allotments,  and  mine  for  it;  they 
having  registered  claims  to  mine  under  such  roads  for 
such  gold.  The  Defendants  sank  a  shaft  on  private  pro- 
perty in  another  direction  adjoining  to  the  allotments  14, 
15,  and  16,  and  subsequently  to  the  Plaintiffs,  have  carried 
a  drive  under  principally  No.  14,  alleging  as  their  object 
to  get  across  it  to  other  private  property  which  they  have 
rented  for  gold-mining  purposes. 

In  MiUar  v,  Wildish  I  refused  an  injunction  to  an  owner 
of  private  property,  seeking  to  restrain  persons  having 
sunk  a  shaft  on  adjoining  lands  from  undermining  his 
property  to  seek  for  gold,  on  the  ground  that  the  gold 
belonged  to  the  Crown,  not  to  him,  and  that  he  showed  no 
material  or  irreparable  injury  to  himself  in  his  enjoyment 
of  his  property,  as  he  used  it. 


There  is  a  great  distinction  between  refusing  an  owner 
of  property  one  remedy  for  its  protection  against  persons 
undermining  it  for  gold-mining  purposes,  and  holding 
that  such  persons  have  a  right  so  to  undermine.    The 
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^^^™^       Plaintiffs  here  are  carrying  on  underground  works  at  great 
BBOiDBBHT    expense  of  labour  or  money,  in  their  own  land,  which  they 

MABSE.UX. 


Judgmtmt, 


have  a  right  to  do  against  all  the  world.  If  their  real 
motive  be  to  obtain  gold  on  their  own  land,  the  Grown 
may  at  any  time  interfere  to  stop  them  ;  but  their  motive 
does  not  make  their  acts  illegal,  or  depriTe  them  of  tbe 
protection  of  the  law  in  carrying  them  on.  The  Defendants, 
on  the  otlier  hand,  are  mere  trespassers  under  allotment 
14  :  the  Plaintiffs  have  a  right  to  stop  their  trespasses,  to 
demolish  or  flood  their  drives,  to  continue  their  own  drives 
60  as  to  break  into,  obstruct,  demolish,  or  flood  the 
Defendants'  drives,  tbe  Defendants  having  no  reciprocal 
rights  against  them.  Tbe  Plaintifis  have  as  much  right 
to  stop  drives  under  their  ground  as  they  would  have  to 
stop  persons  making  roads  over  their  ground.  I  do  not 
at  all  mean  to  justify  the  degree  of  unwarrantable  violence 
endangering  life,  to  which  the  Plaintiffs  have  resorted 
against  tbe  Defendants.  At  the  point  where  they  from 
their  drive  broke  into  that  of  the  Defendants,  they  seem 
to  have  bo  acted  as  nearly  to  expose  themselves  to  severe, 
perhaps  capital,  criminal  punishment.  But  as  to  that  I 
have  only  to  leave  them  to  their  responsibility  to  criminal 
law,  merely  saying  that  their  past  criminal  violence  is  not 
a  forfeiture  of  their  civil  rights,  which  they  seek  legally  to 
enforce  by  this  bill. 


The  distinction  between  MiUar  v.  WH^h  and  the  pre- 
sent case  is,  that  here  tbe  Plaintiffs  are  legally  carrying 
on  extensive  underground  works  in  their  own  land,  and 
are  thwarted  and  obstructed  by  the  Defendants  illegally 
carrying  on  similar  works  in  the  same  place.  The 
Plaintiffs  in  MiUar  v.  Wildiah  were  using  their  surface 
only,  and  were  not  obstructed  in  their  use  of  it  by  the 
Defendants'  works. 


Tbe  Defendants  in  this  case  have  set  up  some  title  in  s 
man  named  Steward  to  No.  14,  and  some  claim  under  him. 
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bat  have  failed  to  show  any  title  still  subsisting  in  Steward 
so  distinctly  as  to  be  a  defence  to  the  Plaintiffs'  case. 

It  has  been  urged  on  behalf  of  the  Defendants,  that  the 
Plaintiffs  obtained  an  ex  parte  injunction  in  this  case, 
suppressing  various  material  facts — as  that  the  claims 
which  they  held  beyond  14,  16,  and  16,  were  under  public 
roads  ;  that  they  were  themselves  seeking  gold  under  14, 
15,  and  16 ;  that  they  were  the  aggressors  in  opening  a 
passage  between  the  drives ;  and  that  the  Defendants  had 
stopped  the  flooding  through  the  passage  before  the  bill 
was  filed.  I  am  well  disposed  to  act  on  this  system  of 
punishing  want  of  candour  in  persons  obtaining  ex  parte 
injunctions  upon  motions  to  dissolve  them ;  but  I  am  not 
aware  of  any  instance  of  so  punishing  persons  having 
obtained  injunctions  for  a  time  determined,  when  apply- 
ing,  on  notice,  for  a  continuance  of  such  injunctions. 


1863. 
Bboadbbkt 

V, 

Masshall. 
Judgment. 


The  Plaintiffs  here  now  seek  an  injunction,  positive  in 
effect  though  negative  in  terms,  against  the  Defendants 
allowing  water  from  their  drive  to  pass  into  that  of  the 
Plaintiffis ;  in  fact,  requiring  them  to  work  their  pumps  to 
stop  such  flow  of  water.  Such  injunctions  have  been 
granted  in  many  cases  to  which  I  have  been  referred,  but 
I  do  not  think  this  is  a  proper  case  for  one,  having  regard 
to  the  acquiescence  of  the  Plaintiffs  in  the  Defendants' 
works,  against  which  they  do  not  appear  to  have  remon- 
strated during  much  of  their  progress,  and  the  Defendants' 
large  outlay  upon  them.  I  shall  restrain  active  trespass 
only  by  injunction,  leaving  the  Plaintiffs  to  any  remedy 
they  may  have,  by  themselves  getting  into  Defendants' 
drive,  by  the  opening  and  stopping  the  waterflow,  or  by 
action  for  any  permanent  injury  resulting  to  them  from 
the  waterflow ;  but  I  shall  grant  an  injunction  restraining 
the  Defendants,  and  each  of  them,  their  agents,  workmen, 
and  servants,  from  prosecuting  any  mining  operations 
under  allotments  14  and  15  of  section  B.,  parish  of  Bal- 
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1863. 
Bboadbent 

17. 

Mabshall. 


Judgment, 


larat,  and  from  working  in,  or  continuing  any  drive,  or 
drives,  under  such  allotments,  until  hearing  or  further 
order.  The  costs  of  the  motion  to  he  costs  in  the  cause.  K 
the  parties  are  well  advised,  they  will,  I  think,  advance 
their  interests  hy  reasonable  compromise  and  arrangement. 

Injunction  granted  accordingly. 


September  14, 
October  5,  15. 


THE  ATTORNEYGENERAL  v,  GEE. 


D 


'EMURRER  to  an  Information  and  Bill  by  the  Attor- 
ney-General, at  the  relation  of  WiUiam  Henderson,  manager 
of  the  Bonshaw  Freehold  Gold-mining  Company,  and  the 
said  William  Henderson,  George  Gordon  Mcu^kay,  Malcolm 
Morrison,  Daniel  Smithy  and  John  Cameron,  as  Plaintiffs, 
against  Henry  Gee  and  a  great  number  of  other  persons 
named  as  Defendants. 

The  information  and  bill  made  the  following  case: — 
By  a  grant   from  the   Crown,    dated   the  9th  January, 


The  Bonshaw 
Gold-mining 
Company,  duly 
registered  un- 
der the  Act 
No.  109,  and 
of  which  SeU' 
derson  was 
manager,  pur- 
chased in  fee 
auriferous 
land,  and  had 
it  conveyed  to 
MackcMf,  Mor- 
rison, Smith, 
and  Cameron, 
as  trustees. 

Contiguous  to  their  land  were  Crown  lands  held  under  miners'  rights,  as  a  gold-mininff 
claim,  by  Qee  and  others.  Oee  and  his  party  sunk  a  shaft  on  their  own  claim,  and 
from  such  shaft  excavated  drives  or  galleries  under  the  land  of  the  Bonshaw  Company, 
and  removed  the  gold  therefrom.  The  Attomey-Qeneral  on  the  relation  of  Sender- 
eon,  as  manager,  and  Henderson,  MacJcay,  Morrison,  Smith,  and  Cameron  as  co- 
plaintiffs,  commenced  a  suit  by  information  and  bUl  against  Qee  and  his  party, 
pra^'ing  a  perpetual  injunction  and  accounts.     On  demurrer, 

jkeld,  that  as  either  the  Attomey-Qeneral  or  the  co-plaintifik  made  some  title  to 
some  relief,  there  was  no  want  of  equity.  That  neither  Henderson,  nor  the  trustee 
Plaintiffs  {Mackay,  &c.),  were  improperly  joined  as  Plaintiffs.  That  there  was  no 
conflict  of  interest  between  the  Attorney -General  and  the  other  Plaintiffs,  because  the 
latter  treated  themselves  respecting  the  gold  as  tenants  at  sufferance  of  the  Crown — 
mining  with  the  tacit  consent  of  the  Crown.  That  whether  removal  of  the  gold  only, 
was  or  was  not  an  irreparable  iojury  to  the  company,  it  clearly  was  so  to  the  Crown,  a 
co-plaintiff.  In  reference  to  an  alleged  uncertainty  of  the  bill  whether  the  Defendants 
were  required  to  account  to  the  Attorney-General  or  to  the  co-plaintiffs ;  that  there 
was  a  continuing  option  in  the  Attorney -General  whenever  he  should  please  to  put 
forward  a  claim  on  the  part  of  the  Crown.  That  the  Attorney -General  of  Victoria,  and 
not  either  the  Attorney-General  of  England  or  the  Commissioner  of  Crown  Lands  in 
Victoria,  was  the  proper  party  to  file  the  information.  That  an  objection  that  De- 
fendants are  described  by  initials  and  not  by  their  full  names  may  not  be  taken  by 
demurrer ;  and  demurrer  overruled  with  costs. 
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1864,  640  acres  of  land  in  the  county  of  Grenville,  parish 
unnamed,  section  A,  were  granted  unto  one  John  Winter, 
his  heirs,  and  assigns,  subject  to  the  reservation  to  the 
Crown  of  so  much  of  the  land  as  might  thereafter  be 
required 'for  making  public   ways,   canals,    or   railroads 
through  the  same ;  and  also  all  sand,  clay,  stone,  gravel, 
and  indigenous  timber,  and  all  other  materials  the  natural 
produce  of  the  land  which  might  thereafter  be  required 
for  the  construction  and  repair  of  any  public  ways,  &c. ; 
together  with  the  right  of  taking  and  removing  all  such 
materials,  and  also  reserving  the  right  of  ingress,  egress, 
and  regress,  for  the  purposes  aforesaid.      By  an  inden- 
ture  of  the   18th  August,    1862,   made   between  Winter, 
of  the  one  part,  and  the  Plaintiflfe,  Mackay,  Morrison,  Smith, 
and  Cameron,  of  the  other  part,  in  consideration  of  the 
sum  of  £20,000  paid  to  Winter,  a  part  of  the  said  land  was 
conveyed  to  Mackay,  Morrison,  Smith,  and  Cameron,  their 
heirs   and  assigns   for   ever.       The    Bonshaw   Freehold 
Gold-mining  Company  consisted  of  certain  persons  who 
had  formed  themselves  into  a  partnership  or  company  for 
mining  purposes,  which  company  was   duly  registered 
according  to  the  provisions  of  the  24th  Vic,,  No.  109  ;  and 
the  Plaintiff  Henderson  was   duly  appointed   manager  of 
such  company,  and  as  such  entitled  to  sue  in  any  Court  of 
law  or  equity  on   behalf   of  the   company.      The   pur- 
chase-money paid  for  the  land  comprised  in  the  said  in- 
denture was  the  money  of  the  company,  and  the  land  was 
highly  auriferous,  and  was  purchased  on  behalf  of  the 
company  for  gold-mining  purposes ;   and  the  Plaintiffs, 
Mackay,  Morrison,  Smith  and  Cameron  were  the  trustees  of 
the  land  for  the  company.     The  company,  in  addition 
to  the  sum  of  £20,000  paid  as  aforesaid,   had  laid  out 
large  sums  of  money  in  erecting  machinery  and  engines, 
and  also  in  sinking  a  shaft  and  making  drives  for  the 
purpose  of  mining  for  gold  or  auriferous   soil  on   the 
ground  comprised  in  the  said  indenture;  and  the  com- 
pany was  actively  prosecuting  such  mining  purposes,  with 
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the  knowledge  and  consent  of  Her  Majesty's  Attorney- 
General.  The  Defendants  were  members  or  shareholders 
of  a  partnership  or  company,  called  the  Alston  and  Wear< 
dale  Company,  also  formed  for  the  purpose  of  gold-mining, 
and  they  had  lately  taken  up  or  entered  into  possession, 
by  virtue  of  their  miners'  rights,  of  a  portion  of  unoccu- 
pied lands  of  the  Crown  adjoining  the  pieces  of  ground  so 
purchased  by  the  Bonshaw  Freehold  Gold-mining  Com- 
pany ;  and  had  sunk  a  shaft  on  such  adjoining  land,  at 
the  distance  of  about  thirty-seven  feet  from  the  boundary 
of  the  last-mentioned  company's  land,  and  from  such 
shaft  the  Defendants  had  excavated  drives  or  galleries 
under  the  land  of  the  said  company,  to  the  extent  of  180 
feet  or  thereabouts ;  and  by  means  of  such  drives  and 
galleries  the  Defendants  had  taken,  and  continued  to  take, 
large  quantities  of  gold  or  auriferous  soil,  to  a  very  con- 
siderable amount  in  value,  out  of  the  land  of  the  said 
company,  and  had  removed  and  were  removing  large 
quantities  of  earth  or  soil  from  the  freehold  land  of  the 
said  company.  The  Attorney-General,  on  behalf  of  Her 
Majesty  and  the  Plaintiffs,  were  entitled  to  all  the  gold 
and  auriferous  soil  lying  and  being  under  the  land  so 
purchased  by  Plaintiffs  ;  but  the  Defendants  claimed  to  be 
entitled,  by  virtue  of  their  miners'  rights,  to  work  for  and 
remove  the  gold  out  of  such  land,  whereas  the  Attorney- 
General  and  the  Plaintiffs  submitted  that  the  Defendants 
were  not  entitled  to  such  gold ;  and  the  Defendants,  by  ab- 
stracting the  said  gold,  minerals,  and  auriferous  soil,  were 
thereby  inflicting  irreparable  injury  to  the  freehold  and 
inheritance  of  the  land  so  purchased  by  the  Bonshaw  Free- 
hold Gold-mining  Company,  and  were  thereby  greatly 
depreciating  the  value  of  the  land  for  mining  and  other 
purposes.  The  Attorn ey-Genei'al  and  the  Plaintiffs,  about 
the  15th  June  last,  suspected,  as  the  fact  was,  that  the 
Defendants  had  encroached  upon  the  ground  of  the 
Plaintiffs,  and  were  then  removing  the  gold  and  auri- 
ferous soil  therefrom ;  and  the  Plaintiffs  applied  to  the 
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Warden  of  the  district,  for  an  order  for  the  Defendants  to 
permit  the  mining  surveyor  for  the  district  to  descend  the 
shaft  of  the  Defendants,  to  inspect  the  same,  and  the 
drives  therein ;  and  such  order  was  granted,  hut  the 
Defendants  refused  to  allow  the  mining  surveyor  to 
descend  their  shaft.  Further  application  was  made  to 
the  Warden  to  enforce  such  order,  but  he  refused  so  to 
do,  on  the  ground,  as  he  alleged,  that  he  was  afraid  a 
breach  of  the  peace  might  be  committed. 
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The  information  and  bill  then  alleged  and  charged  that 
the  Defendants  were  not  entitled  to  any  of  the  gold  or 
auriferous  soil  lying  and  being  under  the  Plaintiffs'  land, 
and  that  the  Defendants  were  encroaching  and  removing 
gold  as  thereinbefore  stated,  as  would  appear  if  Defendants 
were  ordered,  as  they  ought  to  be,  to  permit  some  proper 
person  on  behalf  of  the  Attorney-General  and  the  Plaintiffs 
to  enter,  inspect,  and  examine  the  shafts  and  drives  of  the 
Defendants  so  far  as  they  extended  under  the  Plaintiffs' 
land ;  and  that  the  Defendants  ought  to  be  restrained  from 
continuing  such  injury  and  trespass,  and  ought  to  be 
ordered  to  make  good  the  gold  or  auriferous  soil  so 
removed  and  taken  away  as  aforesaid. 


The  information  and  bill  then  prayed  that  the  Defendants 
might  be  ordered  to  permit  some  proper  person  on  behalf 
of  the  Attorney-General  and  the  Plaintiffs,  to  enter,  inspect, 
and  examine  the  shaft  and  drives  of  the  Defendants  so  far 
as  they  might  extend  under  the  Plaintiffs'  land ;  and  for  an 
account  of  all  the  gold  or  auriferous  soil  which  had  been 
taken  by  the  Defendants  out  of  the  pieces  of  land  so  pur- 
chased on  behalf  of  the  Bonshaw  Freehold  Gold-mining 
Company,  and  that  the  Defendants  might  be  ordered  to 
pay  or  make  good  the  same ;  and  that  the  Defendants 
might  be  perpetually,  and  in  the  meantime,  restrained 
by  injunction  from  further  trespassing  or  encroaching 
upon  the  land  of  the  said  Bonshaw  Freehold  Gold-mining 
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Company,  and  from  taking  any  gold  or  auriferous  soil 
therefrom. 


To  this  information  and  hill  two  demurrers  were  put 
Statement,  ^^  •  ^'"^t,  a  demurrer  hy  some  of  the  Defendants  to  the 
whole  information  and  bill ;  secondly,  a  demurrer  by 
others  of  the  Defendants  to  the  bill  only.  The  grounds  of 
demurrer  in  both  were  substantially  the  same,  and  were  as 
follows  : — (1.)  Want  of  equity.  (2.)  That  the  information 
and  bill  did  not  show  any  title  or  interest  of  the  Plaintiff 
flenderson,  either  as  msmager  of  the  Bonshaw  Company  or 
otherwise,  or  any  title  or  interest  of  the  company  to  or  in 
the  gold  or  auriferous  soil  in  the  information  and  bill 
mentioned ;  and  that  Henderson  was  improperly  joined  as 
a  Plaintiff.  (3.)  That  the  information  and  bill  did  not 
shew  any  title  or  interest  of  the  Plaintiffs,  Mackay,  Morri- 
son, Smith  and  Cameron,  either  as  trustees  for  the  company 
or  otherwise,  to  or  in  the  gold  or  auriferous  soil  in  the 
information  and  bill  mentioned,  and  that  Mackay,  Morri- 
son, Smith  and  Cameron  were  improperly  joined  as  Plain- 
tiffs. (4.)  That  it  iappeared  by  the  information  and  bill 
that  Her  Majesty  and  the  Plaintiffs  had  not  a  common 
interest  in  the  subject  matter  of  the  suit,  and  the  title  of 
the  Attorney-General,  on  Her  Majesty's  behalf,  as  alleged 
in  the  information  and  bill,  conflicted  with  the  alleged 
title  of  the  Plaintiffs.  (6.)  That  it  did  not  appear  by  the 
information  and  bill  that  the  lands  purchased  on  behalf  of 
the  Bonshaw  Company,  or  the  company,  or  the  Plaintiffs, 
had  sustained  or  were  sustaining  irreparable  damage. 
(6.)  That  if  the  Plaintiffs  had  any  remedy,  it  was  at  law. 
(7.)  That  the  information  and  bill  was  uncertain,  as  it  did 
not  thereby  appear  whether  the  Defendants  were  required 
to  account  and  make  payment  to  the  Attorney-General  or 
to  the  Plaintiffs.  (8.)  That  it  did  not  appear  by  the  infor- 
mation and  bill  that  Her  Majesty  had  granted  to  or  con- 
ferred upon  the  Plaintiffs  or  any  or  either  of  them,  or  to 
or  upon  the  company,  any  property  in  or  right  to  or  in 
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respect  of  the  gold  or  auriferous  soil  mentioned  therein. 
(9.)  That  for  all  that  appeared  by  the  information  and  bill, 
the  Attorney-General  might  not  have  consented  to,  or 
known  of,  the  prosecution  of  mining  purposes  by  the 
company  until  after  the  removal  of  the  gold  or  auriferous 
soil  of  which  an  account  was  prayed.  (10.)  That  the 
Attorney-General  for  the  colony  of  Victoria  was  not 
entitled  to  institute  a  suit  in  the  Supreme  Court  of  the 
colony  concerning  any  Koyal  mines  or  minerals  lying 
beneath  the  surface  of  land  alienated  from  the  Crown 
previously  to  the  23rd  day  of  November,  1856.  (11.)  That 
before  the  date  of  the  purchase  on  the  company's  behalf 
from  Winter,  Her  Majesty  was  divested  of  any  part  in  or 
right  to  the  management,  control,  or  disposal  of  any  of 
the  gold  or  auriferous  earth  the  subject  of  the  suit.  (12.) 
That  the  commissioners  of  Crown  lands  were  the  proper 
and  only  persons  authorised  by  law  to  prevent  intrusion, 
encroachment,  or  trespass  on  any  land  belonging  to  Her 
Majesty  within  the  colony  of  Victoria.  (13.)  That  the 
Court  had  no  jurisdiction  to  entertain  so  much  of  the 
prayer  of  the  information  and  bill  as  prayed  for  an  order 
for  inspection.  (14.)  That  the  information  and  bill 
appeared  to  be  irregularly  framed,  in  that  it  indicated 
some  of  the  names  of  some  of  the  Defendants  by  initial 
letters  only,  and  contained  no  allegation  that  such  names 
were  unknown  to  the  Attorney-General  or  to  the  Plaintiffs. 
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Mr.  Atkins  and  Mr.  Holroydf  for  the  demurrers,  cited 
Plowden,  336a;  Hardrss,  219;  Attomey-Gmeral  v,  Vivian  (o), 
Attorney-General  v.  East  India  Company  (js),  Millar  v.  WHdish 
(q),  Goodyear  v.  Robinson  (r),  Delondre  v.  Shaw  («),  Bain- 
bridge  on  Mines,  pp.  11 — 16 ;  Seaman  v.  Vawdrey  (t),  and 
Hill  V.  Bigge  (r). 


Argument, 


[o)  1  Buss.,  226. 
fp)  11  Sim.,  380. 
&)  Ante,  p.  87. 
(r)  4  L.  J.,  N.S.,  174. 


(»)  2  Sim.,  287. 
(t)  16  Ve«.,  390. 
(«)  8  Moo.  P.C,  466. 
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Mr.  Bunny  and  Mr.  J.  W,  Stephen,  in  support  of  tihe 
information  and  bill,  cited  Lane  v.  Hannah  (w),  Clowes  v. 
Beck  (a?),  Harper  v.  Charlesworth  (y),  Keyes  v.  PoweJl  (z), 
Bowser  v,  Maclean  (a),  Ndthorpe  v.  HolgaU  (fe),  AUomey- 
General  v.  Clmmhers  (c),  Alexander  v.  Duke  of  Wellington  (i), 
and  Lmh's  Common  Ijow  Practice,  pp.  238,  2d5. 

Cur.  adv.  mdl. 


October  1^.        Mr.  JUSTICE  MoLEswoBTH    (after  stating  the  substance 
Judgment.      ^^  ^^  information  and  bill)  : — 

To  this  there  has  been  a  demurrer,  first  of  all  put  in  to 
the  whole  information  and  bill,  and  a  separate  demurrer 
to  the  bill.  However,  the  points  insisted  upon  are  the 
same  in  both  ;  and  in  disposing  of  the  objections  urged  in 
the  first  demurrer,  I  shall  yirtuallj  dispose  of  those  urged 
in  the  second;  and  it  will  be  unnecessary  for  me  to  express 
any  opinion  upon  the  propriety  of  a  demurrer  to  a  bill  o^ 
this  class  as  a  bill  only,  independently  of  its  being  also  an 
information. 


The  first  ground  of  demurrer  is  generally  for  want  of 
equity.  Now,  the  property  in  question  is  certainly  not 
the  Defendants',  whatever  question  there  may  be  as  to  the 
right  of  property  between  the  Crown  and  the  Plaintiffs ; 
so  that,  at  all  events,  some  of  the  Plaintiffs — either  the 
Attorney-General  or  the  other  Plaintiffs — ^make  some  title 
to  some  relief,  and  therefore  this  general  ground  of  de- 
murrer I  would  overrule. 


The  next  ground  of  demurrer  is  want  of  title  in  the 
plaintiff  Henderson,  and  improper  joinder  of  him  as  a 


ffo)  Sup.  Ct.,  Vic. 
\x)  13  BeRv.,  347. 
fy)  4  B.  &  C,  674. 
[z)  2  EL  &  Bl.,  182. 


(a)  80  L.  J.  Chy.,  278  j  S.  C, 
2  De  G.  F.  &  J.,  415. 

el  CoU.,  203. 
12  Beav.,  169. 
2  Buss,  k  M.,  36. 
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Plaintiff.    In  this  case  the  company  put  forward  a  case —      v^S^L/ 
that  the  land  is  theirs,  that  there  is  an  improper  under-     Attobitby- 
mining  of  their  land,  that  the  gold  helongs  either  to  them  «. 

or  to  the  Crown  ;  and  they  state  an  injury  to  them  by  an  ^"^ 
improper  removal  of  a  portion  of  the  subsoil,  and  an 
injuiy,  either  to  them  or  to  the  Crown,  by  the  removal  of 
the  gold.  In  Millar  v.  WUdisJi  I  decided  that,  with  refe- 
rence to  the  mere  undermining  of  land,  a  bill  by  a  private 
proprietor  of  the  land  for  an  injuaction,  or  for  an  account 
of  the  gold  removed,  would  not  lie.  This  case  is  different 
in  several  respects  from  that.  Here  the  Crown  is  joined 
as  a  co-plaintiff.  Taking  it  most  strongly,  that  the  com- 
pany are  not  entitled  to  the  gold,  they  are  sustaining  a 
legal  injury  by  the  removal  of  the  soil ;  and  there  is  both 
an  equitable  and  a  legal  injury  to  the  Crown  by  the  removal 
of  the  gold.  I  think  that,  taking  it  in  that  way,  the  com- 
pany and  the  Crown  may  join  in  equity  in  preventing 
farther  encroachment,  even  assuming — which  I  by  no 
means  am  to  be  taken  to  do— that  the  Plaintiffs  would  not 
be  entitled  to  any  redress  for  the  removal  of  the  gold* 
For  this  doctrine  I  rely  principally  upon  NeltJiorpe  v.  Hot' 
gate.  I  therefore  think  that  the  company  and  the  Attorney- 
General  may  make  common  cause  for  the  prevention  of 
this  injury,  And  this  is  not  a  case  in  which  the  injunction 
is  merely  ancillary  to  an  account,  for  here  it  is  a  perpetual 
injunction  that  is  applied  for. 

The  next  ground  of  demurrer  is — ^want  of  title  in  the 
Trustee  Plaintiffs.  They  are  brought  before  the  Court 
having  the  legal  estate  as  trustees  for  the  company,  and, 
I  think,  are  properly  joined  as  Plaintiffs. 

The  next  ground  is,  that  there  is  a  conflict  of  interest 
between  the  Attorney-General  representing  Her  Majesty 
and  the  co-plaintiffs.  I  do  not,  however,  think  there  is 
any  conflict  of  interest  or  title  between  the  Attorney-General 
and  the  plaintiffs.  The  Plaintiffs  treat  themselves  as  tenants 
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,^22^^  at  safiferance  of  the  Crown,  mining  with  the  tacit  consent 

Attornet-  of  the  Crown,  and  they  put  themselves  in  the  position  that 

^^  eo  instanti  the  Crown  thinks  fit  to  terminate  the  permission 

Qbb.  the  title  of  the  Plaintiffs  will  cease. 


The  next  ground  is  that  the  hill  does  not  make  a  case  of 
irreparahle  damage.  That  will  turn  upon  the  question  I 
have  already  stated,  whether  the  irreparahle  damage  is 
attributable  only  to  the  removal  of  the  gold.  There  is, 
however,  that  irreparable  injury  to  the  Crown,  which  is  a 
co-plaintiff. 

The  next  ground — that  if  the  Plaintiff  have  any  remedy 
it  is  at  law — I  have  already  disposed  of. 

As  to  the  next  ground  of  demurrer — ^that  it  is  uncertain 
whether  the  Defendants  are  required  to  account  to  the 
Attorney-General  or  the  co-plaintiffs — I  think  that  there  is 
a  continuing  option  in  the  Attorney-General  whenever  he 
pleases  to  put  forward  a  claim  on  the  part  of  the  Crown. 

The  next  ground  of  demurrer  I  have  already  noticed. 
The  following  one  is,  that  the  Attorney-General  may  not 
have  consented  to  the  plaintiffs  mining  until  after  the 
removal  of  the  auriferous  soil,  of  which  an  account  was 
prayed.  As  to  that,  I  think  the  Attorney-General  might 
put  forward  a  retrospective  claim  for  gol4  previously  raised, 
whether  he  was  or  was  not  aware  at  the  time,  of  its  being 
raised ;  and  I  therefore  think  that  that  is  not  an  answer  to 
the  retrospective  account  sought.  But  if  it  were,  it  would 
be  an  answer  only  to  that  part  of  the  bill  which  prays  an 
account  at  the  utmost,  and  not  to  that  part  which  prays  an 
injunction  against  future  trespasses. 

The  next  objection  taken  is,  that  the  information  should 
be  by  the  Attorney-General  of  England,  and  not  by  the 
Attorney-General  here.    That  question  I  have  already  had 
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to  express  an  opinion  upon  in  other  cases.     The  Crown         1®^* 
grants  in  this  country  never  passed  the  gold,  which  has     Attobney- 
alwBjs  remained  in  the  Crown.      The  Constitution  Act       GB^BEAji 
gave  the  disposal  and  management  of  the  Crown  property         Gbi. 
to  the  local  authorities  here ;  hut  the  enforcement  of  rights 
with  reference  to  that  property  must  stand  on  the  same 
footing  as  it  always  did.    The  transfer  of  the  management 
does  not  transfer  the  remedies  for  encroachment  upon 
Crown  property,  and  those  rights  can  only  he  enforced  hy 
the  law  officers  of  the  Crown.     The  Attorney-General  of 
England  seems  to  me  not  to  he  the  person  who  is  to  enforce 
such  rights :  his  powers  and  authorities  are  limited  to 
England)  and  do  not  extend  to  Ireland  or  Scotland.    The 
Crown  is  represented  hy  such  person  as  it  may  select  to 
enforce  its  rights  in  each  colony,  and  I  think  the  Attorney- 
General  here  is  the  proper  person  for  that  purpose. 

It  is  then  ohjected  hy  the  demurrer  that  the  Commis- 
sioners of  Crown  Lands  would  he  the  proper  officers  to  file 
this  information.  I  do  not  think  the  Commissioners  of 
Crown  Lands  are  the  proper  persons  to  institute  proceed- 
ings. They  are  not  the  persons  authorized  to  do  so,  hut 
the  Attorney-General. 

The  next  ground  of  demurrer  is  the  alleged  want  of 
jurisdiction  to  make  an  order  for  inspection.  I  have  within 
the  last  few  days  directed  such  inspection  in  another  case; 
bat  at  all  events,  as  a  ground  of  demurrer,  it  is  only  to  one 
part  of  the  hill,  and  cannot  he  the  suhject  of  a  general 
demurrer  to  the  whole  hill. 

The  last  objection  taken  by  the  demurrers  is,  that  the 
names  of  some  of  the  defendants  are  in  the  hill  indicated 
by  initial  letters  only.  This  is  a  subject  which  has  given 
me  somewhat  more  difficulty  than  the  counsel  in  the  case 
appear  to  have  anticipated.  I  think  that  suitors  in  courts 
of  justice  are  to  be  described  by  their  full  names,  and  not 
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1868.  jjy  initials.  A  good  deal  of  litigation  took  place  in  the 
Attobnet-  lav  Courts  in  England  some  years  ago  upon  this  subject, 
QBvis&Aii  ^^^  ^g  question  was  held  to  be  properly  raised  upon 
Gbe.  demurrer.  But  a  curious  distinction  was  drawn  as  to 
the  right  to  demur,  between  the  cases  where  the  initials 
were  vowels  and  where  the  initials  were  consonants,  and 
it  was  held  that  it  might  be  presumed  that  a  man's  name 
was  a  vowel,  but  that  it  could  not  be  a  consonant,  because 
it  was  not  an  articulate  sound.  This  distinction  seems 
to  have  been  pretty  well  established  in  a  series  of  cases. 
All  those  cases  were  considered  in  the  cas6  of  Gawley  v. 
McDonnell  (e);  and  the  Irish  Court  of  Queen's  Bench  came 
to  a  conclusion  which  appears  to  me  to  be  directly  in  the 
teeth  of  the  English  authorities,  and  overruled  a  demurrer 
on  the  ground  that  the  Plaintiff's  name  was  stated  by  ini- 
tials only.  This  class  of  cases  seems  to  have  been  altogether 
lost  sight  of  in  England  since ;  and  in  ArchholcTs  Practice 
(10th  ed.)  the  objection  is  regarded  as  altogether  cured  by 
*'  The  Procedure  Act "  of  3  and  4  WiU.  IV.  The  whole 
subject  seems  now  to  have  been  swept  out  of  the  English 
law  cases,  and  in  equity  I  cannot  find  any  authority  in 
which  such  an  objection  has  been  raised.  It  is  a  kind 
of  answer  I  do  not  like  to  give  to  an  objection  to  say  that 
the  defect,  if  any,  is  of  very  frequent  occurrence,  and  that 
the  absence  of  any  reported  case  in  which  the  propriety 
of  the  practice  has  been  questioned  by  a  demurrer,  seems 
to  me  to  afford  ground  for  refusing  to  recognise  it  as  a 
ground  of  demurrer.  The  objection  was  frequently  pre- 
sented in  pleadings  in  the  mother  coiintry.  It  has  never 
been  raised  in  pleadings  here,  and  I  am  not  disposed  to 
give  it  validity  by  allowing  it  on  the  present  demurrer. 

On  the  whole,  therefore,  I  think  the  demurrer  in  this 
case  should  be  overruled,  with  costs. 

Demurrer  overruled,  with  costs, 
(e)  Cited  in  Ineole  v.  FarreUj  1  Jr.,  C.  L.  Reps.,  24. 
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WADDELL  V.  PATTERSON.  vlS^ 

•^  November  11. 

A  HIS  suit,  reported  on  the  hearing,  ante  Vol  I.,  Eq.,  p.  j^  Defendant, 

48,  now  came  before  the  Court  upon  a  motion  by  M'Cot-  ?**^®  ^  J^J 

^  *'  \n  respect  of 

mick,  one  of  the  Defendants,  for  an  injunction  to  restrain  his  wife's  pro- 
the  trustees,  Patterson  and  PUmer  from  removing  or  sell-  jj^^th^ad- 

ing  any  of  the  cattle  on  the  I.Y.U.  Station,  in  the  plead-  ing  his  insol- 

,  vency,  do  any- 

mgs  mentioned.  thing  in  the 

suit  to  protect 
her  interests 
Mr.  M'Cormick  appeared  in  person  to  move  for  the  which  she 

injanction.  could  do  if  m 

•^  jurts ;  his  in- 

*  terest  not 

Mr.  J.  W,  Stephen  for  Mrs.  Waddell,  the  Plaintiff,  ob-  clawwhich 

jected  that  Mr.  M'Cormick  having  sequestrated  his  estate  presto  his 

official  as- 
the  motion  could  not  be  proceeded  with.  rignee. 

Mr.  Holroyd,  for  the  trustees,  in  support  of  the  objec- 
tion. 

Mr.  M'Cormick, — I  am  merely  a  trustee  for  my  wife  of 
the  property,  the  subject  matter  of  the  suit,  and  have  no 
beneficial  interest  in  it.  It  therefore  does  not  pass  to  my 
official  assignee.  I  am  merely  made  a  party  to  this  suit 
as  representing  my  wife,  and  in  her  interest  have  a  right 
to  be  heard.  Lewm  on  Trusts  (3rd  ed.),  pp.  973 — 4,  369 
and  624  ;  Dan.  Chy,  Prac,  (2nd  ed.),  pp.  66  and  188 ;  Seton 
on  Decrees  (3rd  ed.),  p.  688. 

Mr.  J.  W.  Stephen  in  reply. — This  does  not  purport  to 
be  the  motion  of  the  wife.  In  strictness  the  motion  ought 
to  have  been  the  motion  of  the  husband  and  wife.  The 
present  moving  party  should  have  come  before  the  Court 
as  the  husband  of  his  wife,  not  in  his  own  personal 
character.  His  individual  character  is  merged  in  his 
official  assignee.    The  suit  has  become  defective  by  reason 
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of  the  insolyencj,  and  the  official  assignee  has  not  been 
made  a  party.     The  motion,  therefore,  cannot  be  heard. 

Mb.  Justice  Moleswobth. — ^As  Mr.  M^Cormkh  is  before 
the  Court  as  representing  his  wife  he  is,  I  think,  able 
to  do  anything  to  protect  her  interests,  which  she  might 
do  if  she  were  sui  juris.  I  do  not  think  that  interest 
is  one  of  a  class  which  goes  to  the  official  assignee  of  the 
husband.  If  a  person  so  circumstanced  were  using  his 
power  of  being  heard  oppressively,  I  mighjt  stay  his  pro- 
ceedings until  he  gave  security  for  costs,  because  there 
must  be  some  way  of  protecting  people  from  pertinaceous 
litigation  when  there  are  no  means  of  being  paid  the  costs 
of  it. 


Mr.  J.  W,  Stephen  applied  that  the  moving  Defendant 
might  be  put  upon  the  terms  of  paying  the  costs  of  a 
previous  unsuccessful  motion  before  proceeding  with  this 
motion.  [Mr.  Justice  Molesworth, — Has  an  attachment 
issued  for  them  ?]     No. 

Mr.  Justice  Moleswobth. — ^I  am  inclined  to  think  that 
Mr.  M*Cormkk  is  entitled  to  be  heard  as  he  is  not  in 
contempt. 


Motion  proceeded  with. 
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Pi 


ALLNUT  V.  THE  QUEEN.  vi!^ 

Nov.  20,  26. 


ETITION  under  the  Act,  No.  49,  to  compel  the  issue  On  petition 

of  the  Crown  grants  for  two  allotments  of  land  in  the  JJjf^^^^yt^* 

district  of  Hamilton,  selected  bj  the  suppliant  under  the  Selector  of 

proTisions  of  "  The  Lmid  Act^  1862."  nndw^"  tL 

Land  Act 
1862,"  for 

The  petition,  dated  the  2nd  September,  1803,  stated  specific  per- 
that  the  suppliant,  on  the  15th  September,  1862,  applied  {^J^^^t 
in  writing  to  the  proper  land  officer,  to  purchase  the  fee  of  for  sale  of 
subdivisions  A.,  of  allotments  42  and  99,  parish  of  Corea,  ^  ^^^^  y^^  ^^^ 
and  to  lease  subdivisions  B.  of  such  allotments,  and  at  the  issue  of  the 

Crown  grants 

same  time  paid  to  the  land  officer  the  purchase  money  of  for  the  land 

subdivisions  A.,  and  one  year's  rent,  in  advance,  of  sub-  elected:  De- 

'  J  '  '  cree  for  the 

divisions  B.,  and  received  from  the  land  officer  separate  issne  of  the 
receipts  in  writing  for  such  payments  in  respect  of  each  ^^  ^^^^  ' 
allotment;  that  on  the  16th  September,  1862,  each  of  with  costs, 
such  receipts  was  endorsed  as  follows : — *'  The  person 
"  named  in  this  receipt  is  certified  to  be  the  selector  of  the 
*'  allotment  herein  specified,  in  consideration  of  the  sum 
*'  for  which  the  receipt  was  given.  Edwd.  Wruwn,  Land 
"  Officer,  16th  September,  1862 ;"  that  the  suppliant  had 
also  obtained  the  receipts  of  the  treasurer  of  the  colony 
for  the  respective  sums  so  paid  in  full  for  the  purchase 
money  of  the  subdivisions  of  the  respective  allotments, 
and  had  applied  to  Her  Majesty,  through  the  Board  of 
Land  and  Works,  for  the  Crown  grants  of  the  subdivisions 
so  purchased  by  him,  but  the  Board,  on  behalf  of  Her 
Majesty,  refused  to  issue  the  same.  The  petition  sub- 
mitted that,  by  virtue  of  such  receipts  and  certificates 
a  valid  contract  was  entered  into  by  Her  Majesty's 
local  Government,  on  behalf  of  Her  Majesty,  with  the 
suppliant,  for  the  sale  and  lease  to  him  of  the  respective 
allotments,  and  that  such  contract  ought  to  be  specifically 
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1868.         performed ;  and  concluded  in  the  form  set  out  in  the  first 
Allnittt      schedule  to  the  Act,  No.  49. 

The  Qxtxen.   • 

The  answer  of  the  Attorney-General,  on  behalf  of  Her 

Majesty,  put  in  issue  all  the  allegations  of  fajct  in  the 

petition,  denied  the  refusal  to  issue  the  Crown  grants,  and 

stated  that  in  reply  to  the  suppliant's  applications  for  the 

Crown  grants,  a  letter,  dated  8th  April,  1863,  had  been 

written  by  the  direction  of  the  President  of  the  Board  of 

Land  and  Works  to  the  suppliant's  solicitors,  informing 

them,  as  the  fact  was,  that  there  were  dome  40,000  grants 

to  be  prepared,  and  they  would  be  issued  first  in  the 

district  where  ''  The  Land  Act"  had  not  been  violated,  and 

that  it  would,  therefore,  be  some  months  before  any  grants 

could  be  issued  in  the  Hamilton  district.     The  answer 

further  stated  that  the  time  which  had  elapsed  since  the 

passing  of  "  The  Land  Acty  1862,"  had  not  been  sufficient 

for  the  preparing  and  issuing  of  more  than  a  comparatively 

small  proportion  of  the  40,000  grants  before  mentioned. 

The  answer  also  alleged  that,  under  certain   Orders  in 

Council  made  under  the  authority  of  "  The  Land  Actj  1809," 

certain  fees  were  payable  in  respect  of  Crown  grants  to  be 

issued  under  the  Act,  and  that  such  fees  had  not  been 

paid  or  tendered  by  the  suppliant. 

The  evidence  of  Mr.  Forbes,  of  the  deed  branch  of  the 
Land  and  Survey  department,  who  was  called  as  a  witness 
on  behalf  of  the  Crown,  was  to  the  eflfect  that  the  delay  in 
the  issue  of  the  Crown  grants  had  arisen  from  the  vast 
amount  of  extra  work,  caused  by  the  large  number  of 
selections  made  after  the  passing  of  "  The  Land  Act," 
and  the  time  required  to  prepare  the  necessary  forms, 
as  well  as  register  each  grant  under  "  The  Real  Fr&perty 
Act,"  which  had  to  be  done  before  the  grant  could  be 
issued. 

The  petition  now  came  on  for  hearing. 


CASES   IN  EQUITY. 


137 


Mr.  Bunny  and  Mr.  J.  W,  Stephen  for  the  suppliant. —  vj^^ 
The  Queen  entering  into  a  contract,  is  to  be  bound  in  the  Allnutt 
same  manner  as  a  subject.  All  prerogative  rights  are  r|i^^  Qxtmh 
destroyed,  as  to  contracts,  by  the  Act  enabling  the  subject 
to  sue  the  Crown.  The  only  difference  between  the  case 
of  the  Crown  and  an  ordinary  vendor  is,  that  in  the  case 
of  the  Crown,  the  vendor  prepares  the  conveyance.  The  . 
refusal  to  issue  the  grants  is  denied  by  the  Crown,  but  the 
acts,  if  not  the  words,  of  the  Government,  amount  to  a 
refusal.  One  month's  delay  is  all  that  the  Government  is 
entitled  to  by  the  Act,  but  here  twelve  months  elapsed 
before  the  petition  was  filed.  The  excuse  that  there  were 
40,000  grants  to  be  issued  is  not  supported  by  the  evidence, 
and  the  alleged  evasion  of  "  The  Land  Act"  by  other  parties 
is  no  ground  for  a  refusal  to  issue  the  Crown  grants  to  the 
present  suppliant.  The  defence  set  up  of  the  nonpayment 
of  the  fees  for  the  Crown  grants,  is  one  not  worthy  of  the 
Government,  and  moreover,  it  is  not  shown  that  the  fees 
accrued  due  until  the  issue  of  the  grants.  The  suppliant 
being  entitled  to  a  decree  is  also  entitled  to  costs,  for  in 
all  contentious  cases  costs  should  follow  the  result.  Bart- 
Utt  V.  Wood  (/),  Sugd,  V.  &  P,,  631. 

Mr.  Moore  and  Mr.  T,  A'Beckett  for  the  Eespondent. 
There  has  been  no  refusal  to  issue  these  grants,  but  an 
inability  to  issue  them  before  the  present  time ;  and  a 
delay  arising  from  an  insufficient  staff  of  officers  in  a 
public  department  is  not  a  ground  for  instituting  an 
Equity  suit  against  the  Crown.  The  Crown  is  willing  to 
issue  these  grants  as  soon  as  practicable,  having  regard 
to  the  number  of  grants  to  be  prepared  and  issued,  and 
under  these  circumstances  the  suppliant  ought  not  to 
have  presented  this  petition,  and  is  not  entitled  to  his 
costs.  Even  if  a  decree  be  made  in  his  favour,  costs 
do  not  always  follow   the  result.     MiUington  v.  Fox  (g), 

(/)  30  L.  J.  Chy,  614.  (^)  3  M.  &  Cr.,  338. 
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1868.         Colbum  v.  Simms  (h),    SmU  v.  Abraham  ( j),   BarweU  v. 
AujsruTs      Brooks  (k),  Tompaon  v.  Knights  (I), 

Thb  Quxen. 

Mr.  Bunny  in  reply. 

Cur.  adv.  vuU. 


Noneniber  26.   Mb.  Justiob  Moleswobth  : — 

In  this  case  those  representing  the  Crown  have  virtuallj 
conceded  that  the  question  is  redncable  to  one  of  costs 
only,  and  that  the  plaintiff  is  entitled  to  the  substantial 
relief  which  he  prays.  The  Petitioner  had  applied  for  a 
Crown  grant  several  times  at  the  public  offices,  and  was 
told  that  he  need  not  expect  it  for  some  time;  that  there 
was  such  a  press  of  business  that  they  could  not  meet  the 
demand  for  grants  within  a  time  which  certainly  appears 
very  long,  viz.,  a  year,  although  the  Act  contemplated  that 
it  should  be  done  at  all  events  within  a  month.  If  the 
case  stood  there  I  should  have  to  consider  how  far  the 
Crown,  or  rather  the  public,  is  to  be  regarded  in  the 
same  light  as  an  individual,  and  be  subjected  to  costs, 
where,  by  the  improper  delay  or  negligence  of  its  offi- 
cials, people  did  not  get  their  rights  as  rapidly  as  they 
might.  I  think  the  course  the  case  has  taken  renders  it 
unnecessary  to  enter  into  that  question,  because  the  Crown 
has  not  unequivocally  admitted  the  right  of  the  Petitioner. 
On  the  contrary,  the  Crown  has  in  every  respect  put  him 
to  prove  his  case,  and  not  only  that  but  has  set  up  a  de- 
fence that  certain  fees  of  office  were  payable,  and  no  pro- 
*  ceedings  could  be  taken  until  those  fees  were  tendered. 
All  those  grounds  of  objection  have  been  given  up  at  the 
hearing;  but  the  Petitioner  has  been  put  to  prove  his 
case,  and  has  been  left  to  the  last  in  peril  of  having  his 
case  resisted  by  such  legal  arguments  as  might  be  pre- 

(A)  2  Hare,  648.  (*)  8  Beav.,  121. 

0)  8  Beav.,  698.  {t)  7  Jur.,  N.S.,  704. 
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sented  to  the  Court.    As  between  subject  and  subject  this         ^^d* 
is  not  the  waj  for  a  Defendant  to  escape  the  liability  to       Allntjtt 
costs.     The  defence  has  been  conducted  in  such  a  way    „      OirEEir 
that  the  Petitioner  should,  I  think,  have  his  costs.     The 
decree  will  be  that  the  two  Crown  grants  do  issue  forth- 
with, and  with  costs. 


November  26. 


In  the  matter  op  HAMILTON  HUME  DIGHT,  an 
Infant,  and  in  the  matter  op  the  Act  11  Geo.  IV. 
AND  1  Wm.  IV.,  Cap.  65. 

-L  ETITION  under  the  Act  11  Geo  IV.  and  1  Wm.  IV.,  The  meaning 
cap.  65,  sec.  17,  praying  for  a  reference  to  the  Master  to  ^^  ^^• 
approve  of  a  lease  of  a  portion  of  the  infant's  property  Wm,  IV,,  c. 
known  as  Dis,A<'*  mill.  ^l!^tto 

Coart  to 

Mr.  J.  W,  Stephen  in  support  of  the  petition. — The  in-  leasea  of  in- 

fent,  aged  sixteen,  is  entitled  to  an  undivided  moiety  of  ^°H*  ^"^^ 
^^  •'         "at  the  best 

the  property  in  question,  his  uncle,    John  Dight,   being  rent  that  can 
entitied  to  the  other  undivided  moiety.    John  Dight  and  ^thaiTth^" 

the  guardian  of  the  infant  have,  subject  to  the  approval  of  Court  shaU 
xi.    /^  1  1  <•      4.  1    exerciBe  a  dis- 

the  Court,  agreed  to  a  lease  for  fourteen  years,  at  a  rental  cretion  as  to 

of  £250  per  annum  for  the  first  seven  years,  and  subse-  the  amount  of 

rent,  and  not 
quently  at  a  rental  to  be  fixed  by  arbitrators,  to  be  appointed  delegate  that 

by  the  lessors  and  lessee  respectively,  any  improvements  ^^**!^J-J^ 

made  by  the  lessee  not  being  taken  into  consideration  in 

fixing  the  subsequent  rent. 

The  petition  was  supported  by  an  affidavit  of  Mr.  lAoyd 
Taylor^  an  architect  and  surveyor,  that  he  considered  the 
proposed  agreement  for  a  lease  upon  the  terms  and  sub- 
ject to  the  conditions  named,  a  beneficial  one  for  the 
in&nt.  There  was  also  an  affidavit  that  the  property  had 
heen  unoccupied  for  twelve  months,  during  which  time  it 
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In  re 
DiaHT. 


had  been  frequently  adyertised,  and  that  the  offer  of  the 
now  proposed  lessee  was  the  best  that  could  be  obtained. 

Mr.  Justice  Moleswobth. — The  words  of  the  Act  are 
"  at  the  best  rent  that  can  be  obtained."  I  think  the  pro- 
posed method  of  ascertaining  the  rent  is  quite  incon- 
sistent with  the  Act.  The  meaning  of  the  clause  is  that 
the  Court  shall  exercise  a  discretion  as  to  the  amount  of 
rent,  and  not  delegate  that  discretion  to  arbitrators  ap- 
pointed on  each  side.  I  think  the  terms  of  the  proposed 
bargain  should  be  reduced  to  some  simple  form. 


No  order. 


Oct,  6,  7,  22. 

November  10.  KENNEDY  V.  PHILLIPS. 

Dec,  2,  10. 

Between  ordi-    MeNBY  PHILLIPS,  the  Defendant  in  this  suit,  being 

nary  vendor  ^ 

and  vendee  of  the  licensed  occupant  of  the  Kilmorej  Station,  on  the 
8t2k)n'*^  81st  May,  1864,  applied  to  the  Government  to  purchase 
vendee  has  a  the  pre-emptive  section  of  640  acres.  This  application 
proviao  oTpre-  '^^  approved  by  the  Government  on  the  24th  October, 

ference  of  pur-  1864.      The   pre-emptive   section   was   surveyed   by  the 

chase  from  the 

Oovemment 

whidi  the  vendor  may  have,  unless  the  contrary  be  stipnhited. 

P.,  the  licensed  occupant  of  a  squatting  station,  having  applied  to  purchase  the  pre- 
emptive section,  but  for  which  he  had  not  paid,  sold  the  station  to  C.  on  credit,  and 
took  a  mortgage  from  C.  to  secure  the  payment  of  the  purchase  money.  On  default 
P.,  under  a  power  of  sale  in  the  mortgage,  and  with  the  concurrence  of  C,  sold  the 
station  to  (7.  for  less  than  was  due  upon  the  mortgage.  O.'s  interest  after  several 
tnestie  assignments  became  vested  in  B,  B.  sold  the  pre-emptive  section  only  to  K,, 
and  a  portion  of  his  purchase  money  was  applied  in  payment  therefor  to  the  Oovem- 
ment. Subsequently  the  Crown  grant  for  the  pre-empt've  section  was  issued,  but  in 
the  name  of  P.,  the  original  applicant,  who  claimed  to  hold  under  it  until  paid  the 
balance  due  upon  his  mortgage.  Upon  a  bill  by  K.  against  P.  only,  praying  that  P. 
might  be  declared  a  trustee  for  K.,  and  for  a  conveyance. 

Held,  that  C.  was  a  necessary  party ;  and,  he  having  appeared  and  consented  to  be 
bound  by  the  decree. 

Held,  that  G.  was  entitled  to  the  fiill  benefit  of  P.'*  pre-emption,  and  was  not  bound 
by  the  state  of  accounts  between  P.  and  C ;  that  K,  was  entitled  to  whatever  G.  was 
entitled  to,  and  having  paid  the  price  of  the  pre-emptive  section  to  the  Government 
was  entitled  to  the  benefit  of  the  grant;  and  decree  made  as  prayed,  with  costs. 
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OoYemment  surveyor  in  1855,  and  the  Defendant  erected 
a  house  and  other  improvements  upon  it.  The  purchase- 
money  for  the  section  was  not,  however,  paid  until  March, 
1861,  under  the  circumstances  hereafter  stated. 


1868. 
Eenitedy 

V. 

Phillips. 


In  July,  1866,  the  Defendant  sold  to  George  N.  CrcUg  the 
station  and  certain  stock  upon  it,  and  took  a  mortgage 
from  Crcdg  of  the  station  and  stock  to  secure  the  payment 
of  a  portion  of  the  purchase-money.  This  mortgage  con- 
tained a  power  of  sale  in  the  event  of  default  heing  made 
by  Craig  in  the  payment  of  the  money  secured,  and  such 
de&ult  having  heen  made,  the  Defendant  caused  the 
station  to  he  put  up  for  sale  hy  auction  on  the  5th  April, 
1858,  when  it  was  purchased  hy  John  Ganley,  as  trustee  or 
agent  for  WiUiam  Hurst.  The  particulars  and  conditions 
of  sale  described  the  impro\rements  on  the  station  as  con- 
sisting of  a  good  house  of  five  rooms,  men's  huts,  &c. ;  and 
the  evidence  in  this  suit  proved  that  these  improvements 
were  situated  on  the  pre-emptive  section.  It  also  appeared 
in  evidence  that  Craig  was  a  consenting  party  to  the  sale. 


Rurst  having  entered  into  possession  of  the  station  sub- 
sequently sold  it  to  James  Bateman,  who  also  entered  into 
possession  of  it ;  and  on  the  4th  September,  1860,  Sateman 
sold  the  pre-emptive  section  only  to  David  Kennedy,  the 
Plaintiff,  for  £1,815  10«.,  including  interest,  for  which 
Kennedy  gave  to  Bateman  acceptances  at  six,  nine,  and 
twelve  months.  During  the  currency  of  these  bills  it  was 
arranged  between  Kennedy  and  Bateman  that  Kennedy 
should  retire  the  bills,  being  allowed  a  rebate  of  interest, 
and  that  Bateman  should  thereupon  pay  to  the  Govern- 
ment the  purchase-money  for  the  pre-emptive  section,  and 
obtain  a  conveyance  of  it  to  Kennedy.  Accordingly  Kennedy 
did  retire  the  bills,  and  on  the  13th  March,  1861,  the 
purchase-money  for  the  pre-emptive  section  was  paid  by 
Bateman  to  the  Government.  The  Crown  grant  of  the 
pre-emptive  section  was  thereupon  issued,  but  in  the  name 


142 


1868. 
Kenitbdy 

V. 
POILUPS. 


SUPREME  COURT:   VICTORIA. 

of  the  Defendant  as  the  original  applicant.  The  Defendant 
upon  being  applied  to  for  a  conveyance  of  the  pre-emptiTe 
section  alleged  that  the  amount  realised  by  the  original  sale 
to  Hurst,  under  the  mortgage  deed,  was  insufficient  to  pay 
his  mortgage  debt  and  interest,  and  refused  to  execute  a 
conveyance  of  the  pre-emptive  section,  except  upon  pay- 
ment of  the  balance  and  interest. 


The  Plaintiff  thereupon  filed  the  present  bill  against 
PhilUps  only,  alleging  the  facts  above  stated,  and  charging 
that  the  legal  estate  in  the  pre-emptive  section  vested  in  the 
Defendant  by  the  Crown  grant  was,  under  the  circunoi- 
stances,  so  vested  in  the  Defendant  only  in  Equity,  as  a 
trustee  of  the  same  for  the  Plaintiff.  The  bill  also  charged 
that  the  Defendant,  and  Oardey,  Hurst,  and  Bateman  had  each, 
been  paid  the  several  purchase-moneys  for  the  station, 
including  the  pre-emptive  section,  and  had  respectively 
parted  with  and  transferred  to  their  respective  purchasers 
the  possession  of  the  station  and  premises,  and  that  the 
Defendant,  and  Ganley,  Hurst,  and  BcUeman,  had  no  bene- 
ficial interest  in  the  station  and  premises,  and  that  Ganley ^ 
Hurst,  and  Bateman  had  no  interest  in  the  suit.  The  bill 
prayed  that  the  Defendant  might  be  declared  a  trustee  for* 
the  Plaintiff  of  the  pre-emptive  section,  and  might  be 
decreed  to  execute  a  proper  conveyance  thereof  to  the 
Plaintiff. 

The  Defendant  in  his  answer,  stated  certain  parts  of  the 
mortgage  deed  from  Craig  to  himself,  as  follows : — '*  And 
in  the  said  indenture  after  reciting  (as  the  fact  was  and  is), 
that  the  pre-emptive  right  to  the  purchase  of  land  contingent 
to  the  said  station  or  run,  known  as  Kilmorey,  had  never 
been  exercised  by  the  Defendant,  and  that  upon  the  pur- 
chase of  the  said  station,  cattle  and  effects,  by  the  said 
G,  N.  Craig,  it  was  agreed  that  the  said  G,  N.  Craig,  his 
executors,  administrators,  or  assigns,  should  thereafter 
exercise  the  said  right  in  the  name  and  on  the  behalf  of 
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the  Defendant  on  his  agreeing  to  release  and  convey  the 
same  unto  the  said  G.  N.  Craig  on  the  full  payment  and 
satisfaction  of  all  moneys  secured  or  intended  to  be 
secured  by  the  said  indenture,  was  contained  a  covenant 
by  and  on  the  part  of  the  said  (7.  N.  Craig,  for  himself,  his 
heirs,  executors,  and  administrators  ;  with  the  Defendant, 
his  heirSy  executors,  and  administrators,  that  the  said  O. 
N,  Craig,  his  heirs,  executors,  or  administrators,  would  use 
his  utmost  endeavours  to  exercise  the  pre-emptive  right  to 
the  said  purchase  of  land  in  connection  with  the  said 
Kilmorey  Station  or  Bun,  in  the  name  and  on  behalf  of 
the  Defendant,  his  executors,  administrators,  or  assigns ; 
and  in  consideration  of  the  said  covenant,  lastly  therein- 
before contained,  the  Defendant,  for  himself,  his  heirs, 
executors,  and  administrators,  thereby  covenanted  with 
the  said  O,  N.  Craig^  his  heirs,  executors,  and  administra- 
tors, that  he  the  Defendant,  his  heirs,  executors,  or 
administrators,  would  when,  and  so  soon  as  the  whole  of 
the  moneys  thereby  secured  or  intended  so  to  be,  should 
have  been  fully  paid  off  and  satisfied,  in  case  the  said  pre- 
emptive right  should  then  have  been  exercised  at  the 
request  and  expense  in  all  things  of  the  said  0,  N.  Craig, 
bis  heirs,  executors,  or  administrators,  execute  unto  him 
the  said  O.  N,  Craig,  his  heirs,  or  assigns,  an  effectual  con- 
veyance of  the  land  and  heredits  purchased  under  the  said 
pre-emptive  right,  free  from  all  incumbrances  ;  and  in  the 
said  indenture  was  contained,  a  proviso,  that  in  case  the 
said  pre-emptive  right  should  not  have  been  exercised  when 
the  whole  of  the  said  moneys  intended  to  be  thereby 
secured,  should  have  been  paid  off  the  two  several  cove- 
nants on  the  part  of  the  said  G,  N.  Craig  and  the  Defen- 
dant respectively,  in  that  behalf  lastly  thereinbefore  con- 
tained, and  thereinafter  stated,  should  from  thenceforth  be 
void  and  of  no  effect" 


1868. 
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The  answer  then  alleged,  that  the  Defendant  sold,  and 
Oanley  purchased,  subject  to  the  above  covenant ;  denied 
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that  such  sale  included  the  pre-emptive  section ;  and  sub- 
mitted that  the  Defendant  was  entitled  to  the  benefit  of 
the  covenant  and  to  a  lien  upon  the  pre-emptive  section 
for  its  performance.  The  answer  also  contained  an  offer 
by  the  Defendant  to  execute  a  conveyance  of  the  pre- 
emptive section  on  being  paid  the  balance  of  the  mort- 
gage debt  over  and  above  the  sum  realised  by  the  sale 
to  Oanley. 


The  suit  now  came  on  for  hearing. 

Mr.  Moore  and  Mr.  Latces  for  the  Defendant,  took  a  pre- 
liminary objection  for  want  of  parties.  This  is  a  bill  for 
specific  performance  of  an  agreement  entered  into  by  the 
Defendant  with  Oanley,  filed  by  a  third  or  fourth  sub- 
purchaser from  him.  All  the  intermediate  purchasers 
should  be  parties  to  the  suit.  NeWwrpe  v,  Holgate  (m), 
Anon  V.  Wal/ord  (n).  The  mortgagor  Craig  should  also  be 
a  party.  It  is  in  evidence  that  he  was  a  consenting  party, 
and  the  auctioneer  in  selling  was  equally  his  agent  as  that 
of  the  Defendant.     Whyte  v.  Lane  (o). 

Mr,  J.  W.  StepJien'oxid  Mr.  Webb  for  the  Plaintiff  contra^ 
This  is  not  a  suit  for  specific  performance.  There  are 
a  succession  of  executed  contracts  not  executory  ones,  and 
the  bill  so  alleges  them.  [Molestporth,  J. — If  your  bill 
be  dismissed,  cannot  one  of  the  intermediate  vendors  file 
a  bill  against  the  present  Defendant  ?]  We  submit  not 
The  purchase  by  the  Plaintiff  is  complete,  and  the  entire 
purchase-money  paid.  In  this  Court  the  relation  of 
trustee  and  cestui  qvue  trust  is  admitted  as  soon  as  all  the 
purchase-money  is  paid  and  possession  given.  In  a  bill  to 
get  in  a  term  of  years,  all  the  intermediate  persons  are  not 
necessary  parties. 


(m)  1  Coll.,  203.  (n)  4  Ru88.,  372. 

(o)  Sup.  Ct.  Vic,  6th  Dec,  1860. 
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His  Hokob  intimated  that  he  would  reserve  his  decision 
upon  this  objection,  until  after  the  case  had  been  argued. 

Mr.  J.  W.  Stephen,  and  Mr.  WM  for  the  Plaintiff.  We 
claim  as  sub-purchasers  under  the  power  of  sale  in 
the  mortgage,  and  we,  not  claiming  in  any  way  through 
Craxgy  the  mortgagor,  are  not  bound  by  the  covenant  be- 
tween him  and  the  Defendant  contained  in  the  mortgage 
deed.  It  is  said  on  the  other  side  that  the  auctioneer  was 
agent  for  the  mortgagor  as  well  as  for  the  mortgagee,  but 
the  auctioneer's  own  evidence  is  that  the  Defendant  em- 
ployed him  to  sell  and  he  acted  for  no  one  else.  The  con- 
ditions of  sale  shew  that  the  pre-emptive  section  was  in- 
cluded in  the  sale  to  QavXey  for  the  improvements  therein 
described,  are  shown  by  the  evidence  to  have  been  situated 
on  the  pre-emptive  section.  The  Defendant  does  not  now 
contend,  as  he  should  to  be  consistent,  that  the  pre- 
emptive  section  belongs  to  him  absolutely  as  not  having 
passed  by  the  sale  to  Ganley,  but  offers  to  convey  upon 
payment  of  a  balance  said  to  be  due  to  him  by  his 
morgagor.  The  Plaintiff,  however,  as  a  purchaser  under 
the  power  of  sale,  is  not  interested  in  or  bound  by  the  state 
of  the  account  between  the  mortgagor  and  mortgagee. 

Mr.  Moore  and  Mr.  Lawet  for  the  Defendant.      The 
mortgage  does  not  comprise  the  pre-emptive  section,  for  at 
the  time  of  the  mortgage,  it  was  not  granted  by  the  Crown. 
The  pre-emptive  section,  therefore,  did  not  pass  by  the 
sale  to  GarUey,  and  is  properly  held  by  the  Defendant  as  a 
trustee  for  Craig,  the  original  mortgagor,  subject  to  the 
lien  of  the  Defendant  for  the  unpaid  balance  of  the  mort- 
gage money.     Craig  is,  therefore,  a  necessary  party  to  this 
suit    The  pre-emptive  section  being  excluded  from  the 
mortgi^e,  and  consequently  not  included  in  the  sale  to 
Oiodeyy  as  to  which  only  there  is  a  written  contract  signed 
on  behalf  of  the    Defendant,   there  is  as  to   the    pre- 
emptive section,  no  memorandum  in  writing  within  the 
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Statute  of  Frauds,  and  this  is  an  objection  which  may  be 
taken  are  tenus  although  not  pleaded.  Bidgvcay  v, 
Wharton  (p). 


Mr.  J.  W.  Stephen  in  reply. 


Cwr,  adv.  tutL 


October  22.     Mr.  Justice  Molesworth  : — 


In  this  case  the  bill  states  that,  in  1858,  the  Defendant 
being  mortgagee  from  Craig  of  the  Kilmorey  Station,  com- 
prising the  pre-emptive  section,  the  subject  of  litigation, 
and  stock  depasturing  on  it,  and  having  a  power  of  sale, 
&c.,  caused  the  same,  including  the  pre-emptive  section, 
to  be  sold  to  Ganley,  who  paid  his  purchase-money  for  the 
station  and  premises,  and  thereupon  duly  entered  into 
possession  of  the  same  (that  is,  I  apprehend,  of  the  cattle 
and  land,    including    the    pre-emptive   section).       That 
Ganley,  in  possession,  agreed  with  Hurst  for  the  sale  of  the 
same  station  and  premises,  who  paid  his  purchase-money 
and  entered  into  possession  of  the  same.     Similar  aver- 
ment  of  sale  from  Hurst  to  Bateman,     That  Bateman  agreed 
with  Plaintiff  for  the  sale  of  the  pre-emptive  section  for 
£1,815  10s.,  to  be  paid  by  acceptances  of  the  Plaintiff, 
which  acceptances  were  given,  and  that  Bateman  signed 
a  written  memorandum  of  receiving  those  acceptances  in 
payment  of  the  purchase-money.      That  the  Plaintiff  paid 
all  three  acceptances,  and  entered  into  possession  of  the 
land  purchased.     That  before  Defendant  sold  to  Ganley  he, 
as  licensed  occupant,  had  applied  to  the  Government  for 
permission  to  purchase  the  pre-emptive  section,  but  down 
to  the  time  of  the  purchase  by  the  Plaintiff  the  purchase- 
money  had  not  been  paid,  and  no  Crown  grant  had  issued. 
That  after  the  Plaintiff's  purchase,  and  before  the  maturity 
of  the  acceptances,  the  Plaintiff  and  Bateman  agreed  that 
(p)  8  De.  G.  M.  &  a.,  677;  affd.  on  app.,  6  H.  L.  Cm.,  23a 
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the  Plaintiff  should  retire  the  bills  from  the  bank  where 
they  lay,  being  allowed  a  rebate  of  interest,  and  that  the 
bank  should  pay  the  Government  the  purchase-money 
payable  to  the  Crown,  all  which  was  done  ;  and  thereupon 
a  Crown  grant  issued  to  the  Defendant,  as  the  person  who 
originally  applied  to  purchase,  who  became  thereby,  as 
Plaintiff  insists,  a  trustee  for  him  of  the  land.  That  the 
pnrchase-money  was  paid,  and  possession  delivered  between 
the  several  parties  in  this  series  of  sales,  and  that  the 
Defendants  Ganley,  Httrstj  and  Bateman  have  no  beneficial 
interest  in  the  land,  station,  and  premises,  and  Gcadey^ 
Hiurst,  and  Baternan  have  no  interest  in  this  suit.  The  bill 
then  seeks  a  declaration  of  trust  and  conveyance. 
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The  Defendant  by  his  answer  sets  out  the  mortgage 
deed  from  Craig,  and  certain  provisions  in  it  as  to  the  pre- 
emptive section.      [His  Honor  read  the  provisions  so  set 
out. — Vide  supra,]  These  do  not  expressly  say  that  the  benefit 
of  the  pre-emptive  right  should  be  deemed  part  of  the  mort- 
gage security,  and  should  be  sold  as  part  of  the  mortgaged 
property  under  the  power  of  sale,  and  the  mortgage  deed 
does  not  exactly  provide  for  the  rights  of  the  parties  in 
such  event ;  but  the  Defendant  by  his  answer  admits  that 
the  station  and  premises  as  described  in  the  bill  were  sold 
by  him  to  Ganley,     This,  however,  is  not  an  admission  that 
he  sold  to  Ganley  the  benefit  of  the  pre-emptive  right.  The 
answer  alleges  that  the  purchase-money  was  less  than  the 
sum  due  to  him  as  mortgagee,  and  claims  a  right  to  retain 
the  legal  estate  in  the  pre-emptive  section  for  the  balance. 
The  answer  then  admits  that  Ganley  agreed  to  sell  the 
station  and   premises  to    Hurst  ;    that  Hurst  agreed  to 
sell  to  Bateman ;  and  that   Bateman    agreed  to  sell  to 
Plaintiff.     The  answer  further  admits  that  prior  to  the 
sale  to  Ganley  the  defendant   had  applied,   as  licensed 
occupant,  to  purchase  a   pre-emptive    section,  but  the 
purchase-money  remained  unpaid,  and  no  Crown  grant 
had  issued.      The  answer  admits  the  payment  of  the  pur- 
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chase-money  on  the  series  of  sales,  and  entry  into  posses- 
sion, but  professes  inability  to  state  whether  the  pre- 
emptive right  passed  on  the  above  sales,  or  whether  the 
successive  purchasers  have  any  beneficial  interest;  and 
denies  that  the  benefit  of  the  pre-emptive  right  was  sold 
to  Ganley, 

The  counsel  for  the  Defendant  at  the  opening  of  the 
case  objected  that  the  suit  was  defective  for  want  of  parties 
— Craig,  Oaadey^  Hurst,  and  Baieman.  1  heard  the  case, 
reserving  the  consideration  of  this  objection. 

From  the  above  materials  I  think,  by  proof  or  argument 
on  behalf  of  Craig,  it  might  appear  that  he,  as  mortgagor, 
was  entitled  to  the  benefit  of  the  right  of  pre-emption ; 
that  Ganley  was  not  a  purchaser  of  and  gave  no  value  for 
it;  and  that,  therefore,  Craig  should  have  the  beneiit 
of  it  still,  subject  to  the  defendant's  claim  for  the  balance 
of  the  mortgage  debt.  I  should  also  say  that,  by  proof  or 
argument  on  behalf  of  GatUey  or  HurU  respectively,  it 
might  appear  that  they  respectively  were  purchasers,  but 
not  sellers,  of  the  benefit  of  pre-emption,  Bateman  appears 
specifically  to  have  sold  this  property  to  the  plaintLSl  I 
therefore  should  not  hold  him  a  necessary  party. 

On  referring  to  the  evidence  in  the  case,  I  find  Hurst,  as 
a  witness,  stating  that  Ganley  was  a  mere  trustee  for  him. 
He  was  not  specifically  asked  if  he  claimed  any  interest, 
but  it  is  obvious  from  his  entire  evidence  that  he  does  not ; 
and  he  signed  a  memorandum  on  an  agreement  between 
Bateman  and  the  Plaintiff  approving  of  it,  and  sanctioning 
the  sale.  I  think  this  sufficient  to  show  that  neither 
Ganley  nor  HumA  is  a  necessary  party. 

The  evidence  shows  that  the  defendant  in  1854  applied 
to  the  Gk>vemment  for  a  pre-emptive  section,  and  it  was 
marked  out    in    1866.      The  agreement   between    the 
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Defendant  and    Ganley   is  silent  as  to  the  pre-emptive         1^^- 

section.     I  shall  direct  the  cause  to   stand  over,  with      KsinrxDT 

liberty  to  the  Plaintiff  to  make  Crcdg  a  Defendant.     The 

eyidence  rather  fortifies  my  impression  upon  the  pleadings, 

as  to  Craig  being  a  necessary  party,  but  I  would  avoid 

saying  anything  which  would  encourage  or  discourage  him 

in  litigation. 

As  this  objection  for  want  of  parties,  which  I  adopt,  is 
not  made  bj  the  answer,  I  give  no  costs  of  the  day. 


The  plaintiff  now  moved  for  leave  to  set  the  cause  down  y^wember  10. 
for  hearing  without  amending  the  bill,  upon  Craig  and 
(he  having  become  insolvent)  Mr.  Goodman,  his  official 
assignee,  consenting  to  appear  at  the  hearing,  and  be 
bonnd  by  the  decree. 

Mr.  J.  W.  Stephen  and  Mr.  Webb  in  support  of  the  motion, 
cited  Evans  v.  Chithridge,  (qj  and  the  40th  order  of  August, 
1861. 

Mr.  Moore  for  the  Defendant  contra,  cited  BoUon  v, 
BoUm  (r). 

Mr.  Worthington,  for  Mr.  Craig  and  Mr.  Goodman,  ap- 
peared and  consented  to  be  bound  by  the  decree. 

His  HoKOB  granted  the  motion  upon  payment  (by  the 
Plaintiff)  of  the  costs  of  the  day  of  the  previous  hearing 
(fixed  at  £10),  and  the  costs  of  this  motion. 


(2)  Ante,  p.  90.  (r)  Dan.  Ch.  Ftaa,  288 
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December  2» 


Mr.  Moore  for  the  Defendant. 

Mr.  WortJUngton,  for  Mr.  Craig  and  his  official  assignee, 
appeared  and  consented  to  be  bound  by  the  decree. 

Cur,  adv.  vuU. 


December  10.    Mr.  JcsTiOE  MoLBSWOBTH  : — 

In  this  case  FkUUps  held  the  Eilznorej  Station.  In 
1854-55  he  claimed  to  exercise  his  pre-emptive  right  as  to 
that  portion  on  which  his  homestead  was,  and  induced  the 
Government  to  have  that  portion  marked  off  for  him  and 
valued. 

In  1856,  he  sold  the  station  and  cattle  depasturing  on 
it  to  Oeorge  Napier  Craig,  keeping  the  licence,  I  presume,  in 
his  own  name,  and  took  a  mortgage  from  Craig  for  £3,000 
odd  of  the  purchase-money.  He  covenanted  that  Craig 
might  quietly  hold  the  station  until  default.  The 
mortgage  contained  a  power  of  sale  of  the  cattle,  and  right 
of  depasturage  on  and  interest  in  the  said  station ;  also 
provisions  as  to  pre-emptive  right  not  exactly  proyiding 
for  what  actually  occurred  a  sale  under  power.  Default 
was  then  made  by  Craig,  and  PhUUps  exercised  the  power 
of  sale,  selling  the  stock  and  station  to  Ganley,  on  April 
5th,  1858.  The  sale  was  at  a  price  measured  by  the 
number  of  cattle,  sold  as  more  or  less,  the  station  and  im- 
provements (which  were,  in  fact,  on  the  pre-emptive 
portion)  were  given  in,  and  the  Defendant  agreed,  on  pay- 
ment of  the  full  purchase-money,  to  transfer  the  licence  to 
the  station. 
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V. 

FhhiIIfb. 


Oardei^s  interest,  after  several  mesne  assignments,  vested  1®^- 
in  Bateman,  and  Bateman  sold  the  pre-emptive  portion  to  Kekstsdy 
the  Plaintiff  Kennedy,  and  part  of  Plaintiff's  porchase- 
monej  was,  by  arrangement  between  him  and  Bateman, 
applied  in  paying  to  the  Government  the  price  of  the  pre- 
emptive portion.  But  the  Government  executing  grants 
to  the  person,  to  whom,  as  licensee,  the  contract  to  sell  the 
pre-emptive  portion  was  given,  as  usual  would  convey  to 
the  defendant  only ;  so  the  conveyance  was  taken  in  his 
name ;  and  he  now  insists  that  he  has  a  right  to  hold  the 
legal  estate  to  secure  a  balance  of  his  mortgage-debt, 
which  was  not  covered  by  the  price  paid  by  Gardey. 

Between  ordinary  vendor  and  vendee  of  a  squatting  sta- 
tion, I  think  a  vendee  of  a  station  has  a  right  to  any  proviso 
of  preference  of  purchase  from  the  Government  which  the 
vendor  may  have,  unless  the  contrary  be  stipulated.  It  is 
similar  to  the  case  of  a  tenant-right,  with  a  preference  of 
renewal  or  a  leasehold  with  an  option  of  purchase,  which 
passes^  ordinary  with  a  sale  of  the  tenant-right  or  lease- 
hold. I,  therefore,  think  that  GanJsy,  purchasing  from 
FhUUps,  with  the  assent  of  Craxg^  was  entitled  to  the  full 
benefit  of  Phillips's  preference.  He  must  be  taken  to  know 
nothing  of  the  state  of  accounts  between  Phillips  and  Craig. 
He  was  not  to  enquire  whether  the  price  was  more  or  less 
than  the  mortgage  debt,  but  purchasing  from  tH6  mort- 
gagee under  a  power  of  sale  with  the  concurrence  of  the 
mortgagor,  he  was  entitled  to  consider  that  everything 
passed  to  him,  which  both  mortgagor  and  mortgagee  had. 
I,  therefore,  think  that  the  present  Plaintiff,  representing 
Oanley,  is  entitled  to  whatever  Ganley  was  entitled  to ;  and 
in  addition  to  that,  having  paid  the  price  of  the  pre-emptive 
section  to  the  Government,  he  is  entitled  to  the  benefit  of 
the  grant  of  that  section.  I,  therefore,  make  a  decree  for 
the  Plaintiff  as  sought,  and  with  costs. 

Decree  as  prayed,  with  costs. 
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W.  and  M., 

not  previously 
partners,  pur- 
chased lands 
and  sheep 
grazing  upon 
them,  at  an 
entire  price 
paid  hy  their 
equal  separate 
moneys  and 
bills.    After 
the  purchase, 
each  removed 
a  portion  of 
the  sheep  to 
his  respec- 
tive station, 
and  sent 
others  in  lien 
of  them.    The 
substituted 
sheep  and 
their  prc^ny 
were  managed 
as  joint  pro- 
pert)*  on  the 
lands. 

jffeld,  that 


WARE  V.  AITKEN. 

Xn  this  ease,  the  ordinary  administration  decree  had 
been  made  directing  the  Master  inter  alia  to  enquire  what 
real  estates  the  intestate  was  seized  of,  or  entitled  to,  at  the 
time  of  his  decease. 

The  Master  reported  that  the  intestate  was  seized  in  fee 
of  certain  purchased  lands,  called  Bruce's  Creek  Station, 
that  the  Defendant,  the  administratrix,  charged  that  such 
land  formed  part  of  the  intestates  personal  estate,  but  that 
he  the  Master  had  disallowed  such  charge.  To  this  report 
the  Defendant,  the  administratrix,  and  also  the  infant 
Defendants  excepted. 

The  evidence  taken  before  the  Master  upon  this  ques- 
tion, was  as  follows : — 


6M  March,  1861. — Adam  SwansUm  SohirUon,  sworn  and  examined 
by  Mr.  Lawet,^!  carried  on  business  in  partnership  with  the  late 
Jeremiah  Qforge  Ware,  in  Bruce's  Creek  Station.    There  was  no  deed  of 

the  lands  were   partnership  nor  any  agreement  in  writing  between  us.  The  whole  of  that 

to  be  TtoM^  station  was  purchased  land,  consisting  of  between  5,000  and  6,000  ariw. 

a  ioint  specu-     ^"  partnership  was  formed  about  April,  1868.    The  whole  of  these  kmds 

were  purchased  about   that  date.      The  land   and  stock  cost  aboat 

£20,000.     They  were  purchased  from  a  private  individual.     The  whole 

of  the  purchase  money  was  paid  by  both  of  us  in  equal  proportiooa, 

.  ,  The  land  forming  the  station  from  the  time  of  its  purchase  till  Mr. 

ft  imnt  oTATxnfr    W<''rt^9  death,  was  held  by  us  in  partnership,  and  was  bought  and  used 


lation,  but  to 
be  ultimately 
divided,  and, 
in  the  interim 


ajointgrazmg 
farm;  that 
W,  and  22. 
became  pu^- 
ners  in  graz- 
ing as  a  result 
of  being  part 


for  the  purpose  of  grazing,  and  was  so  used  at  the  time  of  Hr.  War^t 
death. 


Cross'examinsd  hy  Mr.  Atkins.'^'We  were  not  in  partnership  before 

we  commenced  purchasing  this  property.     We  did  not  buy  all  the  land 

ownerslnland,   ^  ^^^  ^^  Instance,  but  ftom  time  to  time.    We  each  paid  for  the  pnr- 

and  did  not       chases  out  of  our  own  private  moneys ;  we  were  partners  in  equal 

become  part       shares.    The  last  bill  given  for  the  purchase,  was  paid  out  of  the 

ownCTs  of  land   profits.  I  paid  over  £600,  part  of  the  profits,  to  Mrs.  Ware  as  adminis- 
m  order  to 

be  partners  in 

grazing;  and  that  the  lands  were  to  be  treated  as  real  and  not  personal  estate. 
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tratnx.    I  don't  know  of  my  own  knowledge  that  the  last  bill  I  spoke  1863. 

of  was  paid  ont  of  this  money.  ^^w^^"^"**^^ 

Se-0xamined, — Seperate  bills  were  g^yen  by  each  of  ns  in  part  pay-        Attexv 
ment  for  the  lands  at  Brace's  Creek.      I  recollect  now  that  we  did  buy 
a  few  portions  of  the  land  from  the  Crown. 

To  the  Masier.^The  £600  I  paid  to  Mrs.  Ware,  was  the  deceased's 
■hare  in  the  profits  accrued. 


Mh  September,  1863. — Adam  Stoanston  Robertson,  sworn  and 
examined  by  Mr.  Stephen,  for  administratrix. — The  last  bill  for  pur- 
diase  of  the  land  feU  due  after  Mr.  Ware^e  death.  We  each 
gave  separate  bills  and  on  separate  banks,  for  our  respective  shares 
of  the  purcha8e*money.  The  profits  of  the  station,  divisible 
shortly  after  the  death  of  the  intestate,  were  £1,200.  £600  I 
paid  into  the  administratrix's  account  in  some  bank.  The  last 
Inll  spoken  of,  was  one  accepted  by  the  intestate.  We  held  no  license 
for  Crown  land  in  connection  with  the  station.  We  purchased  the 
right  to  Crown  land,  but  it  was  not  worth  our  while  to  take  it  up  or 
use  it.  We  purchased  the  land  for  the  purpose  of  dividing  it.  The 
property  forming  the  station,  was  the  Clyde  Company's  property.  It 
was  put  up  for  sale  in  two  lots,  Mr.  Ware  and  I,  both  wanted  a 
dep6t  for  stock.  We  went  to  the  sale,  and  the  reserve  price  was  more 
than  we  were  inclined  to  give.  Ware  said  to  me,  let  us  buy  this,  you 
can  work  it,  and  when  we  get  a  little  more  added  to  it,  we  will  divide 
ii  I  assented  to  that.  By  my  working  it,  was  meant,  that  1  could  attend 
to  the  sheep  and  business  as  a  station.  This  is  the  partnership  I 
referred  to  in  my  former  evidence.  We  carried  on  the  station  for  about 
three  years  on  this  understanding,  up  to  the  intestate's  death.  We 
each  took  some  stock  from  the  station  to  our  respective  stations,  and 
sent  others  in  lieu  of  them  from  our  stations.  There  were  four  pur- 
chases, including  the  two  Crown  grants.  The  other  purchases  were 
made  from  the  Clyde  Company,  Mr.  J,  G,  Carr,  and  Weston  ;  the 
purchase  firom  the  Clyde  Company  including  all  the  sheep  and  the 
Crown  lands.  The  conversation  about  a  dep6t,  was  prior  to  the  pur- 
chase from  the  Clyde  Company.  The  principal  part  of  the  lands  was 
that  bought  firom  the  Clyde  Company.  I  received  all  the  proceeds  of 
the  station.  I  placed  all  the  moneys  in  the  London  Chartered  Bank  to 
the  account  of  Ware  and  Robertson.  I  drew  on  the  bank  ;  I  can't  say 
whether  Ware  ever  drew.  I  can't  recollect  whether  Ware  ever  got 
any  part  of  the  proceeds.  I  think  I  made  up  the  accounts  as  between 
Ware  and  me,  every  six  months.  I  kept  the  books  and  shewed  them 
to  Ware.  I  don't  think  he  ever  looked  at  them.  He  would  just  come 
down  and  ask  how  things  were  going  on.  1  don't  think  any  of  the 
purchase  moneys  of  either  of  us  were  pfdd  out  of  the  proceeds  of  the 
station.     Our  original  intention  wa«  to  use  the  land  as  a  dep6t,  but  we 


/ 
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1863.  ^  4]id  not  exactly  do  lo.  The  she^  on  the  land,  when  we  honght  it^  m 
divided,  and  we  took  them  to  our  respective  stations,  and  sent  down 
others  from  onr  respective  stations  in  lien,  and  then  hred  fW>ni  these 
latter  sheep.  The  brand  of  Brace's  Creek  was  two  crosses,  and  after 
the  first  shearing,  the  sheep  and  increase  were  all  branded  with  it.  We 
never  divided  any  sheep  after  those  first  purchased.  We  eadi  kepi 
separate  horses  on  the  station. 

Loiwes  declined  to  cross-examine. 

Mr.  Moore  for  the  infant  Defendants. — This  property 
was  hought  and  used  for  partnership  purposes,  and 
having  been  converted  as  between  the  parties  themselves, 
is  so  as  between  their  representatives  ;  Darby  v.  Darby  (ij, 
Whyte  V,  Lane  (t),  In  re  Streatfield  (v).  This  land  would  not 
have  been  liable  to  be  sold  to  pay  partnership  debts;  Bob'maon 
V,  Preston  (w).  Hills  v.  Parker  (x),  and  Dale  v,  HamUUm  (y),  | 
were  also  cited. 


Mr.  «7.  TT.  Stephen  for  the  Defendant,  the  administratrix. 
— This  land  is  to  be  treated  as  personalty,  it  being 
partnership  assets.  Essea^  v.  Essex  {z),  McDonald  t. 
McDonald  (a). 

Mr.  Holroyd  and  Mr.  LaiMS  for  the  Plaintiff,  in  support 
of  the  Master's  report,  cited  Crawshay  v.  Maude  {b),  Roberts 
v.  EberJiardt  (c),  Morris  v,  Barrett  {d),  Brown  v,  Oakshot  (e)^ 
and  Holroyd  v.  Holroyd  (/). 


Mr.  Moore  in  reply. 


Cttr.  adv,  vuU, 


i 


;*)  8  Drew.,  496.  (a)  Snp.  Ct.   Vic,    4th   Nov., 

0  Snp.  Gt.    Vic,   6th   Dec,      1860. 


1860.  (b)  1  Swans,  495. 

(t>)  7  Jnr.,  N.  S.,  15.  (c)  Kay,  148. 

iw)  4  K.  and  J.,  505.  li)  8  Y.  and  J,  884. 

far)  7  Jur.,  K.  8.,  833.  (e)  24  Beav.,  264. 

M  5  Hare,  869.  (/)  28  L.  J.  Chy.,  902. 
(s)  20  Beav.,  442. 


December  10. 
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Mr.  JUSTIGI   MOLESWORTH  : —  ^®®' 


The  question  on  these  exceptions  arises  between  the  heir 
and  personal  representatives  of  J&remiah  G,  Ware,  whether 
his  moiety  of  certain  land,  called  Bnice's  Greek  Station, 
should  be  deemed  partnership  property  of  him  and  Mr. 
Adam,  G.  Bobertson,  and  therefore  descended  as  personal 
property ;  or  real  property,  according  to  the  conveyance  to 
him  and  Robertson  and  their  heirs,  as  tenants  in  common. 

The  sole  evidence  is  that  of  Mr.  Robertson,  who  states,  as 
I  understand  the  result  of  his  testimony  on  two  several 
occasions,  that  he  and  the  deceased,  not  previously 
partners,  purchased  the  greater  part  of  the  lands  and 
sheep  grazing  upon  them  in  1858,  at  an  entire  price  paid 
by  their  equal  separate  moneys  and  bills ;  that  the  residue 
of  the  lands,  small  adjoining  portions,  were  similarly  pur- 
chased. In  his  first  examination,  he  stated  that  they  in- 
tended to  use  the  land  for  grazing;  in  his  subsequent 
evidence,  that  they  intended  to  divide  the  land ;  also,  that 
they  both  wanted  a  depot  for  stock  (I  presume  for  separate 
stations  of  theirs) ;  that,  just  before  the  sale,  Ware  said  to 
him,  "  Let  us  buy ;  you  can  work  it,  and,  when  we  get  a 
little  more  added  to  it,  we  will  divide  it "  (meaning  to 
attend  to  the  sheep  and  business  as  a  station) ;  that,  after 
the  purchase,  each  removed  a  portion  of  the  sheep  to  their 
respective  stations,  and  sent  others  in  lieu  of  them ;  that 
the  substituted  sheep  and  their  progeny  were  th^e  for 
about  three  years,  managed  by  him  as  joint  property  on 
the  lands,  having  a  station-fund  (the  proceeds  of  sales) 
lodged  in  bank  on  their  joint  account,  deducting  station 
disbursements.  He  is  doubtful  whether  any  of  the  bills 
given  for  the  purchase  were  paid  out  of  the  proceeds  of 
the  station. 

On  the  whole,  it  appears  to  me  that  the  lands  were  not 
purchased  as  in  Darby  v.  Darby,  to  be  resold  as  a  joint 
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speculation,  but  to  be  ultimately  divided,  and,  in  the 
interim  only,  used  as  a  joint  grazing  farm ;  that  the 
deceased  and  Robertson  became  partners  in  grazing  as  a 
result  of  being  part  owners  in  land,  and  did  not  become 
part  owners  of  land  in  order  to  be  partners  in  grazing.  So 
that  the  case  falls  within  the  principle  of  the  devised  pro- 
perty in  Morris  v,  Barrett,  and  Brown  v.  OakshoL  Nor  do  I 
think  that  there  was  any  dealing  to  convert  that  which 
was  at  first  their  separate  property  into  partnership  pro- 
perty, as  in  Essex  v.  Essex. 


I  concur  with  the  Master,  and  overrule  the  exceptions, 
with  costs. 

Exceptions  overruled,  with  costs. 


K 


ROSS  V.  O'CALLAGHAN. 

X  HIS  was  a  motion  on  behalf  of  the  Plaintiff,  for  leave 
to  substitute  service  of  the  bill  and  summons  upon  an 
infant  Defendant,  resident  in  South  Australia,  by  serviog 
two  gentlemen,  resident  in  Victoria,  who  were  trustees, 
under  the  will  of  the  infant's  father,  of  certain  property, 


JDeo,  10, 18. 

The  Court  will 

only  order 

BaMtituted 

service  upon 

the  agents  of, 

or  persons 

who  may  be 

supposed  to 

represent,  the 

person  sought  to  be  served  and  to  have  his  authority  or  instructions. 

Upon  motion  for  leave  to  substitute  service  upon  an  infant  Defendant  out  of  the 
jurisdiction,  by  serving  trustees  of  certain  property,  the  subject  matter  of  the  suit, 
bequeathed  to  them  in  trust,  and  in  which  the  infant  was  beneficially  interested, 

JEeld,  that  the  trustees  were  not  the  agents  of  the  absent  infant,  or  persons  whom  he 
had  selected ;  and  motion  refused.    But 

Order  made  for  service  upon  the  infant  out  of  the  jurisdiction,  such  service  to  be 
accompanied  with  a  notice,  that  if  no  application  was  made  on  the  infant's  behalf  to 
appoint  a  guardian,  the  Flainti£f  would  apply  to  have  a  nominee  of  his  own  appointed 
guardian. 
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the  sabject  matter  of  the  suit,  bequeathed  by  the  will  and         ^863. 
in  which  the  infiuit  was  beneficially  interested.  Boas 


Mr.  Holroyd  for  the  motion. — The  practice  as  to  substi- 
tated  service  is  not  limited  by  the  Act  13  Vic,,  No.  31.  The 
Court  has  power  to  direct  substituted  service  outside  of 
the  cases,  provided  for  by  that  Act,  and  the  question  to  be 
considered,  is  whether  there  is  reasonable  ground  to 
suppose  that  the  service  will  come  to  the  knowledge  of  the 
Defendant.  Hope  v.  Hope  {g\  In  Hobhouss  v.  Courtney  (h), 
all  the  cases  upon  the  point  are  reviewed.  In  McMillan 
V.  McMillan,  this  Court  made  an  order  for  substituted 
service  upon  infant  Defendants,  by  service  on  their 
solicitor,  in  matters  connected  with  another  suit  pending 
in  England  between  the  same  parties. 

Cur,  adv,  vuU. 


Mb.  Justice  Moleswobth. — In  this  case  the  gentlemen  December  18. 
upon  whom  service  is  sought  to  be  substituted,  are  the  """" 
trustees  of  the  will  of  the  absent  in&nt  Defendant's  father 
who  are  also  receivers  of  the  rents  of  leasehold  property 
bequeathed  to  them  by  the  will  in  trust  for  the  in&nt ; 
and  it  is  said  they  are  receiving  the  produce  of  this  lease- 
hold property,  and  transmitting  it  to  the  infant  as  his 
means  of  maintenance.  This  suit  is  brought  to  impeach 
the  testator's  interest  in  the  property  in  question.  Upon 
looking  at  the  authorities,  I  find  they  do  not  properly  go 
beyond  this,  that  service  will  be  substituted  upon  the 
agents  of,  or  persons  who  may  be  supposed  to  represent,  the 
person  sought  to  be  served  and  to  have  his  authority  or  in- 
structions. These  gentlemen  are  not  the  agents  of 
the  absent  infant,  but  trustees  for  him.     They  are  not 

(^)  4  D«  G.  M.  &  Q.,  828.  (h)  12  Sim.,  140. 


158  SUPREME  COURT:   VICTORIA. 

persons  whom  he  has  selected,  and  I  think  I  should  be 
going  beyond  the  authorities  in  making  the  order.  In  the 
(VCAiIloHAjr  ^*^®  ^^  McMillan  v.  McMUlan,  before  me  some  years  ago,  I 
made  an  order  not  exactly  to  substitute  service,  but  that 
persons  here  should  be  authorised  as  guardians  of  an 
infant  in  England  to  put  in  an  answer  on  his  behalf.  The 
facts  of  that  case  were  in  many  respects  peculiar.  There 
was  a  suit  in  England,  and  a  suit  here  was  instituted 
under  the  direction  of  one  of  the  English  Vice-Chancellors. 
That  was  a  suit  not  adverse  in  any  respect ;  not  seeking 
to  deprive  the  infant  of  anything,  but  to  administer  the 
property  to  a  share  of  which  he  was  entitled.  In  the 
present  case,  the  suit  is  adverse,  and  I  do  not  think  under 
the  authorities,  I  can  grant  the  application.  We  have  an 
express  Act  to  meet  these  difficulties,  but  this  application 
is  outside  that  Act,  and  said  to  be  in  accordance  with  the 
old  practice  of  the  Court,  but  of  which  there  is  no  mention 
in  the  books  of  practice.  The  order  may  be  made  for 
service  upon  the  infant  out  of  the  jurisdiction  to  be 
verified  before  a  Commissioner  of  this  Court  at  Adelaide, 
such  service  to  be  accompanied  with  a  notice,  that  if  no 
application  be  made  on  the  infant's  behalf  to  appoint  a 
guardian,  the  Plainti£f  will  apply  to  have  a  nominee  of  his 
own  appointed  guardian  :  the  Defendant  to  answer  within 
two  months  after  service. 

Order  aceordingly. 
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The  Jadges  who  sat  in  Banc  in  thb  term  were — 
Stawell,  C.  J.  Williams,  J. 

'  1862. 

December  8. 

DOUGLAS,  Appellant,  v,  REYNOLDS,  Respondent.        ^}^h. 

'  '  '  Md^rch  21. 


Ai 


.PPEAL  in  the  form  of  a  Special  Case,  from  the  Petty  The  managers 

fiessioiis  at  Taradale.  Common, 

under  "  The 
Land  Act, 

DouglaSy    Muntz,  and    Taylor  were  the  managers,  under  1862/'  ore 

« The  Land  Act,  1862,"  of  the  Green  Hills  Farmers'  Common ;  ^^^J,^d*^ 

tad  DougUis  was  the  herdsman   appointed   by  them.     As  caX^e  damage 

herdsman,  Douglas  impomided    two  horses,    belonging    to  are  not' 

Reynolds  for  trespassing  on  the  Common.     Reynolds  made  restricted  to 

^  °  the  remedy  by 

complaint  before  the  Magistrates  under  the  Act  18  Ftc,  No.  way  of 

30,  sec.  25,  that  the  impounding  was  illegal.     The  questions  ^^^^^°^^n 

before  the  Magistrates  were,  whether  the  terms  "owner"  and  by  "The 

**  occupier,**  in  the  1st  section  of  that  Act,  could  be  extended  is62  **  section 

to  managers  of  Farmers'  Commons,  under  "  The  Land  Act,  ^^^' 

1862,"  by  virtue  of  the  68th  and  122nd  sections  of  that  Act; 

and  whether  the  managers  had  a  remedy  for  trespass  under  the 

Slstsectionofthe  Actl8  Vic,  No.  30;  or  whether  the  remedy 

of  such  managers  for  trespass  was  solely  that,  by  way  of  conyic- 

tion  and  penalty,  given  to  them  in  section  129  of  "  The  Land 

Act,  1862." 

VOL.  IL LAW.  B 


1862. 
Douglas 

V. 

Reynolds. 
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The  Magistrates  decided  that  the  managers  had  no  right  to 
impoand,  and  that  their  only  remedy  was  under  "  The  Land 
Act,  1862/*  sec.  129 ;  and  they  ordered  the  poundage  to  be 
repaid,  with  costs.     The  managers  appealed. 


Adamaon^  for  the  Appellants. — The  question  is  simply 
whether  the  managers  of  Farmers*  Commons  possess  the 
right  to  impound.  They  are  empowered  by  25  Ftc,  No.  145 
sec.  68,  to  discharge  the  duties  of  Commissioners  of  Crown 
Lands.  The  circuiiistance  that  the  Legislature  has  provided 
another  remedy,  does  not  deprive  them  of  this  right.  There 
is  no  provision  for  the  trespass  fees,  but  that  is  clearly  an 
omission. 

Dohson,  for  the  Respondent — The  remedy  pointed  out  by 
the  129th  section  of  '<  The  Land  Act,  1862,*'  meets  the 
justice  of  the  case.  Farmers*  Commons  are  the  creatures 
of  the  Act,  and  they  cannot  be  fairly  held  to  belong  to  the 
managers,  so  as  to  justify  their  impounding. 

Gur,  adv,  vuU. 


1863. 
March  21. 


Stawell,  C.  J. — ^We  have  considered  this  case.  The  Act 
18  Ftc.  No.  30,  with  the  exception  of  the  31st  section,  is 
silent  as  to  the  particular  persons  who  may  impound. 
According  to  the  law  as  it  was  previous  to  that  enactment, 
the  person  in  possession  of  land  might  impound  animals  damage 
feasant.  The  remedy  provided  by  the  129th  section  of  "  The 
Land  Act,  1862,**  is  inadequate.  It  is  inapplicable  to  the 
present,  and  all  other  cases  most  likely  to  occur, — ^those, 
namely,  in  which  the  owner  cannot  be  found.  The  giving  such 
remedy  cannot  deprive  the  owner,  of  the  rights  which  he  pos- 
sessed independently  of  the  enactnient.  We  need  not 
consider  whether  the  section  in  question  extends  to  persons 
who  are  not  Commissioners.  There  appears  to  be  no  provision 
as  to  the  mode  in  which  damages  recovered  under  the 
Impounding  Act  are  to  be  disposed  of,  but  this  omission, 
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although  it  might  possibly  be  of  importance  if  the  language         1868. 
of  the  Act  was  doubtful,  cannot  under  the  circumstances  of      DonoLAS 
the  present    case    assist  the  Respondent.    We  think  the 
decision  of  the  Justices  should  be  reversed. 

Appecd  (Mowed, 


V. 

Bjsysolds, 


GILL  V.  NICHOLAS  and  Others. 


Mareh23. 


KlOINBOTHAM  last  Term  obtained  a  rule  nUi  for  a  The  periodical 

fees  and 
wmndamas  to  the  Defendants,  as  members  of  the  Sandhurst  charges 

Mining  Board,   to  pay   over  to  Michael    Gill   all    salary  ^ecessaryfor 

viie  pui'poses 

due  to  him  (if  any),  as  ''  Superintendent  of  Drains,**  from  of  the  Act, 
22nd  July,  1862,  up  to  the  date  of  the  rule.  Spp^'i 

section  1  of 

r\  T»  /•  that  Act,  by 

Od  the  9th  April,  1861,  the  Sandhurst  Mining  Board  fixed  any  Mining 

the  salary  of  the  Superintendent  at  £5   per  week,  but  no  B<»rdj,  can 

bye-law  was  passed  prescribing  the  duties  of  officers  to  be  disbursed 

tppointed  under  the  Act  No.  116,  or  for  the  payment  of  such  ^^^y  ^^ 

officers.     On  the  21st  May,  in  the  same  year,  the  Governor  in  made  by  snch 

Cooncil  appointed  Gill  under  the  Act  No.  115,  s.  2,  an  officer  published  in 

to  carry  out  the  provisions  of  the  Sandhurst  Sludsre  Bye-   *^®  ^*ff^! 
•'  '^  '^        "        as  provided  in 

Law,  under  the  title  of  ^'  Superintendent  of  drains."      For  the  Act,  No. 

some  reason  the  Mining  Board  were  dissatisfied  with  Gill,  and  ^jJ^J^  a'fi^rd 

assuming  that  they  had  the  power,  dismissed  him  on  the  appointed  an 

22nd  July,  1862.     He  contested  their  right  to  do  so,  and  ^\^  salary,  and 

hence  the  present  rule.  employed  him. 

^  then  illegally 

dismissed  him, 

FtUews  now  showed  cause.    A  bye-law  is  the  foundation  of  ^  Smfollv 

salary,   and   as  no   bye-law  has  been  passed,  no  salary  is  bat  no  bye-law 

due  or   payable.       [Stawelly  C.J. — Do   you  mean  that  it  was  e^ 

is  optional  whether  the  Board  should  pay  or  not?]     Yes.  ]^^.%*^ 

that  a 
mandamus  to  the  Board  to  pay  all  salaiy  due  should  not  go;  and  rule  mti  discharged, 
hot  without  costs. 

B  2 


SUPREME  COURT:    VICTORIA. 

1863.  They  dismissed  him.  He  says  he  was  wrongly  dismissed, 
and  it  may  be  that  he  was  so;  but  he  need  not  haye 
worked  after  his  dismissal,  and  they  need  not  pay ;  and  it 
does  not  appear  that  he  did  any  work  after  they  ceased  to  pay 
him,  although  very  likely  he  was  still  ready  and  willing  to 
work  for  pay.  IStawell,  C.J. — How  is  an  officer  to  satisfy 
himself  that  he  can  legally  be  paid  ?]  By  seeing  the  bye- 
law  fixing  his  salary.  It  is  gazetted.  Till  that  has  been 
done  he  has  no  title  to  his  salary.  The  bye-law  is  a  sort  of 
Appropriation  Act.  The  present  Board,  who  are  the  successors 
of  those  who  dismissed  Oill,  and  the  public  generally,  hare  ft 
right  to  refuse  to  pay  money  which  has  nerer  been  legally 
voted  to  him.  The  bye-law  is  the  sole  foundation  of  the 
right  asserted  by  him,  and  no  bye-law  exists.  Syhes  v. 
Dixon  (a), 

Higinbotham  in  support  of  the  rule. — A  bye-law  has  been 
passed  which  substantially  comprises  this  salary.  The  Board 
are  estopped  from  taking  this  objection — ^they  ought  not  to 
be  permitted  to  take  it  They  have  fixed  the  sahury  by  ft 
formal  minute. 

Stawell,  C.  J. — Mining  Boards  are  empowered  to  disburse 
funds  in  a  certain  way,  and  they  are  bound  to  follow  the 
directions  of  the  Act  giving  them  that  power.  The  mode 
prescribed  is  by  bye-law — a  proper  provision;  as  the  con- 
tributors to  the  fund  are  entitled  to  be  satisfied  that  it  has 
been  wisely  appropriated ;  and  as  the  bye-laws  are  gazetted, 
the  public  are  ensured  access  to  them.  There  is  also  a  veto 
vested  in  the  Governor.  In  effect  such  a  bye-law  would  haye 
been,  as  has  been  said,  an  Appropriation  Act,  as  to  the  funds 
it  purported  to  dispose  of.  Instead  of  a  bye-law,  however, 
there  is  only  a  minute  of  the  Board  :  and  although  it  may 
appear  singular,  yet  the  present  applicant  was,  according  to 
the  affidavits,  appointed  to  an  office  before  the  duties  of  that 

("aJ9  iLk  £.,  693. 
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office  were  legally  prescribed,  or  the  salary  legally  fixed.  It 
may,  or  may  not,  be  an  unrighteons  objection  to  be  taken 
by  this  Board,  but  we  must  see  clearly  that  they  would  be 
legally  bound  to  pay.  There  is  no  fand  from  which  payment 
can  be  legally  made.  There  is  no  salary  legally  due  or  pay- 
ible.  The  rule  calling  on  the  Board  to  pay  must  be 
discharged,  but  mthout  costs. 


1863. 
Gill 

V. 

Nicholas. 


Rule  discharged  without  coats. 


kino  akd  anothbb,  appellants,  v.  bobinson, 

Bbbponbent. 


A 


March  2S. 


PPEAL  in  the  form  of  a  Special  Case  from  the  Petty  where  a 

Beasions  at  St.  Amaud.  Responde^ 

an  appeal  from 

Magistrates 
The  Plaint  was  filed  by  the  Respondent  against  the  Appel-  ^eUvered  his 
hnia  for  £28  6s.  Id,,  alleged  to  be  due  for  wages.     These  copies  of  the 
vages  had  been  claimed  for  work  done  on  the  StrathfiUan  and  the 

Station,  of  which  King  and  Croxton  were  trustees  under  the  Appellant 

^  has  done  it  for 

marriage  settlement  of  John  Hunter  Kerr,      The  trustees  him,  there  is 

bad  appointed  Kerr  to  take  charge    of  and   manage   the  g^^^^*^® 

station.       After    this    appointment    the    Bespondent    was  Court,  such  as 

engaged  as  a  station  servant  by  one  Richards,  an  overseer  by  the  English 

on  the  station,  under  Kerr,     At  the  time  of  hiring  he  was  Judges,  and 

,  ,       1      ,   ,  fP^^^  in  8  E. 

not  informed  who  his  employer  was,  but  he  believed  him  &  B.,  646,  to 

to  be    Kerr.      Kerr,    had   acted    as,   and    called    himself,  ^^at^^* 
manager  of  the  station.     It  was  proved  that  the  work  was  Respondent 

done  by  the  Respondent,  and  that  it  was  station  work.     It  heard  till  he 

have  paid  the 
OQste  of  the  books  delivered  for  him. 

Where  the  precise  grounds  on  which  Magistrates  had  dedded  a  case  were  not  to  be 
^ily  discovered  in  the  appeal  case  stated  by  them  under  the  Act,  No.  159,  the  Court 
^d  not  send  the  case  back,  but  directed  the  Prothonotaiy  to  communicate  with  the 
niAgistrates  through  the  clerk  of  their  Bench,  and  obtain  their  answers  to  questions, 
with  the  object  that  when  the  answers  should  he  obtained  the  appeal  should  be 
*Qowed  or  dismissed  with  according  to  the  answers. 
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1868.  was  objected  that  the  Appellants,  as  trustees  of  the  settle- 
ment, were  not  in  law  liable  for  the  wages ;  that  Kerr  did 
not  disclose  his  position  as  manager  at  the  time  of  hiring, 
and  that  by  not  doing  so  he  made  himself  personally  liable: 
bnt  the  Justices  were  of  opinion  that  under  the  deed  the 
trustees  were  liable,  and  that,  though  Kerr  did  not  disclose 
his  position,  he  did  not  thereby  render  himself  personally 
liable  for  a  station  debt,  and  they  decided  in  favour  of  the 
daim,  with  costs,  but  stated  a  case  for  the  opinion  of  the 
Court. 

Fellows  for  the  Appellants,  objected  to  the  Respondent 
being  heard  until  he  had  paid  the  costs  of  books  containing 
the  special  case,  which  the  Appellants  had  deliyered  for  the 
Respondent. 

Higinhotham  for  the  Respondent — The  Common  Lcuo 
Practice  Act  does  not  apply  to  such  cases  as  the  present 
The  Judges  in  England  considered  it  necessary  to  frame 
rules  in  the  matter  (h).  No  such  rules  haye  as  yet  been 
framed  by  this  Court. 

Pbb  Curiam. — The  rule  relied  on  by  the  Appellants  is  not 
applicable. 

Fellows  in  support  of  the  appeal. — The  owner — qud  owner 
— ^is  not  responsible.  The  Justices  decided  against  the 
Appellants  merely  because  they  were  owners.  The  question 
is,  with  whom  was  the  contract  made?  Briggs  v, 
Wilkinson  (c)y  Curling  v.  Robertson  (d)y  BrodU  ». 
Reward  (e), 

Higinbothcm  for  the  Respondent 


(5)  8  E.  &  B.,  646.  ((Q  7  M.  &  Gr.  336. 

(c)  7  B.  &  C,  330.  (e)  17  C.  B.  109. 
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Stawell,  C.  J. — An  untenable  objection  is  raised  by  the         1863. 

Appellants,  which  the  Magistrates  over-rnle;   but  the  pre-         Ktsq 

cise  finrounds  on  which  they  decided  the  case  are  not  easily  v* 

°  BoBnrsoN. 

discoyered. 

Williams,  J. — I  see  plainly  foreshadowed  what  will 
happen  in  all  these  cases.  They  will  all  come  np  in  the 
same  way.  A  long  statement  of  irreleyant  matter  is'  set 
forth,  but  no-where  a  short  point  of  law  on  which  the  opinion 
of  the  Court  is  wanted,  nor  even  a  clear  statement  of  the 
&ct8,  or  how  the  case  was  decided. 

Stawbll,  C.  J. — ^As  a  matter  of  law  it  cannot  be 
qiiestioned  that  the  trustees,  merely  as  trustees,  are  not 
liable,  although  the  work  was  station  work;  but  if  any 
person,  being  the  authorized  agent  of  the  trustees,  either 
bired  Robinson  or  sanctioned  the  work,  haying  authority  to 
do  80,  they  are  liable. 

There  may  be  difficulties  in  sending  the  case  back.  We 
will  direct  the  prothonotary  to  communicate  with  the  magis- 
trates through  the  clerk  of  their  bench,  and  obtain  their 
answer  to  the  following  questions : — ''  Did  the  Justices  decide 
that  the  Appellants  were  liable  solely  by  yirtue  of  their  being 
tnistees  of  the  station ;  or,  Did  they  decide  that  the  Appel- 
lants were  liable  by  reason  of  their  haying  giyen  authority 
to  Kerr  to  manage  the  station,  and  of  his  haying  employed 
the  complainant  himself,  or  adopted  the  act  of  Bickarda  in 
employing  him?''  When  the  answer  of  the  magistrates 
shall  haye  come  back,  the  Court  will  finally  dispose  of  the 
case ;  the  appeal  being  allowed  or  dismissed  as  the  first  or 
second  question  may  be  answered  in  the  affirmatiye.  The 
costs  will  follow  the  eyent 
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1863. 

Jliarch2^ 

A  looomotive 
engine 
committed 
to  the  charge 
of  its  driyer 
to  driye,  is  not 
"  goods,  wares, 
work  or 
materials  for 
work  com- 
mitted to  his 
charge," 
within  the 
meaning  of 
the  Master 
and  Servants' 
Act,  9  Vic., 
No.  27, 

Semble,  that 
a  locomotive 
engine  driver 
is  not  a 
"servant"  of 
his  employers, 
within  the 
meaning  of 
the  Master 
and  Servants' 
Act,  9  Vic,, 
No.  27. 


SACRE,  Appellant,  v.  THE  BOARD  OF  LAND  AND 
WORKS,  CHARLES  PRENDERGAST  HACKETT, 
AND  RICHARD  PERRY,  RKSPONDBirra. 


o 


N  APPEAL  to  the  General  Sessions  for  Boarke  against 
a  conviction,  dated  24ih  October,  1862,  under  9  Ftc.,  No.  27, 
sec.  4,  the  Sessions  quashed  the  conviction  subject  to  a 
case  stated  for  the  opinion  of  the  Court. 

Sacre  was  an  engine  driver  in  the  employment  of  the 
Board  of  Land  and  Works,  paid  hj  daily  wages,  and 
employed  to  drive  a  locomotive  engine  on  the  Government 
line  of  railway.  His  duty  was  to  take  charge  of  tk 
engine,  receive  directions  from  the  guard  where  to  stop, 
and  to  drive  it  to  its  destination.  On  the  15th  October 
he,  in  the  course  of  his  duty,  drove  a  locomotive  engine  of 
which  he  was  in  charge  to  Woodend,  and  by  his  conduct 
the  engine  was  run  off  the  line,  and  damage  done  to  it  and 
the  trucks  estimated  at  £700.  The  conduct  of  Sacre  was  not 
in  issue. 

The  General  Sessions  submitted  for  the  opinion  of  the 
Judges    of    the    Supreme    Court  the  following  points:— 

<^  1.  Whether  Scure  was  a  servant  within  the  intent  and 
meaning  of  the  Master  and  Servants  Act,  9  Ftc,  No.  27. 

*'  2.  If  so,  whether  a  locomotive  engine  committed  to  the 
charge  of  Sacre  to  drive  is  within  the  meaning  of  the  words  in 
the  4th  sec.  of  that  Act,  *  goods,  wares,  work,  or  materials 
for  work,  belonging  to  his  employers.' 


'*  If  the  Court  should  be  of  opinion  that  the  Appellant  was 
not  a  servant  within  the  meaning  of  the  Act,  or  that  a  loco- 
motive engine  conmiitted  to  the  charge  of  an  engine  driver  to 
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drive  is  not  within  the  4th  section  of  the  Act,  the  conyiction         1868. 

is  to  be  qnashed ;   bat  if  the  Conrt  is  of  a  contrary  opinion,         Saose 

then  the  conviction  is  to  be  confirmed."  ,^  ^ 

The  Boabs 

OFLAKDAinO 

Adcamon  in  support  of  the  conviction  at  Petty  Sessions.  Woeks. 

There  was  no  appearance  on  behalf  of  the  Respondent 
below. 

Fellows^  amicus  curicB,  referred  to  Humble  v,  Mitchell  (/) 
and  Lawton  v.  Hickman  (g), 

Stawbll,  0.  J. — ^As  regards  the  first  point,  my  present 
impression  is  that  the  Appellant  below  was  not  a  servant 
within  the  meaning  of  the  Master  and  Servants  Acts.  Bat 
it  is  not  necessary  to  express  any  formal  judgment  on  that 
point,  because  we  are  clearly  of  opinion  that  the  locomotive 
engine  and  carriages  were  not  ''goods,  wares,  work,  or 
materials  for  work,"  committed  to  his  charge,  in  the  sense 
implied  by  the  Act.  This  portion  of  the  Act  evidently  con- 
templates materials  committed  to  the  charge  of  a  servant  for 
the  purpose  of  working  them  up ;  and  if  the  servant  spoils  or 
destroys  the  materials,  or  the  work  so  committed  to  his  charge, 
he  is  punishable.  But  this  engine  was  not  committed  to  his 
charge  in  that  sense ;  it  was  merely  entrusted  to  him  that  he 
might  get  on  it  and  drive  it,  under  the  directions  of  another 
person,  to  its  destination. 

The  same  section  of  the  Act  also  provides,  "  or  shall  wilfully 
or  negligently  injure  or  lose  any  cattle,  sheep,  horses,  or 
other  property."  The  case  is  not  put  on  that,  but  on 
the  prior  portion ;  and  ve  do  not  think  that  an  engine  comes 
within  the  meaning  of  the  words  used  in  that  prior  portion. 

The  second  question  therefore  will  be  answered  in  the 
negative. 
(/)  11  A.  &  B.,  206.  (^)  4  Rail.  Caa.,  887. 


I 

^ 
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DIXON,  Appbllaitt,  v.  PERKINS  and  Othebb, 

Respondents. 


1863. 

J*.  2>.  con- 
tracted as 
follows:  "I 
have  this  day 
sold  P.  P.  4 
Co,,  five 
hundred  (600) 
bushels  of 
oats,  say  feed 
oats,  at  a  price 
of  six  shillings 
and  sixpence 
(6*.  W.)  per 
bushel,  to  be 
delivered 
within 
one  month 
from  this  at 
Jamieson's 
Flat,  and  one 
hundred  and 
fifty  to  be 
taken  from 
my  store  this 
day,  and  one 
shilling  per 
bagto  be  paid, 
or  returned, 
and  cash  on 
delivery  of  the 
lot."    JSeld, 
that  this  was 
a  contract  for 
600  bushels, 
and  not  650 
bushels  of 
oats. 


A: 


.PPEAL  in  form  of  a  Case  stated  by  the  Judge  of  the 
County  Court  at  BenaUa. 

The  action  was  for  the  price  of  oats  sold  under  the  follow- 
ing contract: — 

<  Jamieson  May  17, 1862. 
*I  have  this  day  sold  Messrs.  F.  Perkins  and  Co.  fire 
hundred  (500)  bushels  of  oats,  say  feed  oats,  at  a  price  of  six 
shillings  and  sixpence  (say  6s.  6d.)  per  bushel,  to  be  delivered 
within  one  month  from  this  at  Jamieson's  Flat,  and  one 
hundred  and  fifty  bushels  to  be  taken  from  my  store  this  day, 
and  one  shilling  per  bag  to  be  paid,  or  returned,  and  cash  on 
delivery  of  the  lot. 

''James  Dixon.'* 

This  was  held  to  be  a  contract  for  650  bushels,  and  thai 
that  quantity  must  be  delivered  before  the  price  could  be 
demanded;  and  as  the  evidence  for  the  Plaintiff  himself 
showed  that  650  bushels  had  not  been  delivered,  the  Judge 
nonsuited  him. 

FellowSj  for  the  appellant,  raised  the  preliminary  point 
that  it  did  not  appear  from  the  case  whether  the  plaint 
was  filed  before  or  after  the  one  month  allowed  by  the  contract 
for  delivery  of  some  of  the  oats.  If  the  plaint  was  filed  after  the 
expiration  of  the  month,  the  nonsuit  was  wrong,  as  the  Plaintiff 
was  clearly  entitled  to  recover  for  what  he  had  then  delivered. 


The  Court  not  deeming  it  necessary  to  postpone  the 


Wood,  for  the  Respondents. — The  strict  grammatical  con- 
struction of  an  agreement  is  to  be  observed ;  according  to 
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that    constraction    the   docnment    contains    a    contract  to         1863. 
parchase  500  bushels  and  150  bushels.     The  Court  is  not  at 
liberty  to  interpolate  words  or  make  an  agreement  for  the 
parties. 

Fellows  replied. 

Stawbll,  C.  J. — It  is  contended  for  the  Respondents  that 
this  contract  is  a  purchase  of  650  bushels,  and  that  till  650 
bushels  have  been  delivered,  the  money  is  not  to  be  paid.  It 
is  contended  for  the  Appellant,  that  it  is  a  contract  for  500 
bushels,  and  that  the  deliyery  of  150  bushels  may  be  made  at 
the  store,  and  of  the  rest  within  one  month  at  Jamieson's 
Flat  I  think  the  latter  construction  was  the  obvious  inten- 
tion expressed  by  the  parties  in  this  document.  We  are  told 
that  the  grammatical  construction  leads  to  the  first  view;  but 
we  are  not  to  do  violence  to  the  intention  to  be  collected  from 
all  the  parts  of  the  document,  in  order  to  give  the  exact 
gnmmatical  sense  to  particular  expressions.  In  the  first 
portion  the  parties  specify  the  nature  of  the  oats,  the  price, 
and  the  time  of  delivery ;  in  the  other  portion,  unless  it  is 
referred  to  the  first,  and  the  150  bushels  there  mentioned  are 
taken  as  a  portion  of  the  500  bushels;  there  are  none  of 
Uiese  particulars.  If  the  word  '*  and  '*  be  read  as  '<  but "  in 
the  later  portion,  then  all  is  consistent— every  part  receives 
its  full  meaning,  and  the  purchaser  is  simply  to  get  a  portion 
of  his  oats  at  once  from  the  store,  and  the  rest  within  a  month 
at  Jamieson's  Flat. 

The  appeal  is  allowed,  with  costs,  and  a  new  trial  directed, 
xaless  the  parties  agree  that  a  verdict  be  entered  for  the 
goods  delivered  at  the  stipulated  price.  In  the  event  of  a 
new  trial,  the  Appellant  is  to  have  his  costs  of  the  first  trial,  if 
he  succeed  on  the  second. 

Appeal  aUoujed  accordingly. 


12 


SUPBEME  COURT:    VICTORIA. 


1868. 
March  24. 


MILLER  V.  TRIPP. 


D 


Where  a  bond    XyEMURRER  to  Replication. 


«eciiiQ8 
interest  on 
the  prindpal, 
after  default 
on  the  day 
fixed  for 
payment  of 
the  principal, 
the  bond  is 
substantially 
a  bond  for 
payment  by 
instalments ; 
is,  therefore, 
within  the 
statute  of 
WiUiam  lU. 
in  that  behalf; 
and  if,  in  a 
replication  to 
a  plea  setting 
forth  the 
condition  of 
the  bond 
breaches  are 
not  assigned, 
the  replication 
is  bad  on 
demurrer. 


Declaration  on  a  money  bond  for  JglO,026  Ids.  4d. 

Plea  setting  forth  the  condition  that  the  bond  shonld  be 
void  if  Robert  Lyon  Milne  should  pay  Jg5,01d  65.  8d.  on  the 
6th  March,  1861,  and  in  case  the  same  should  not  be  paid,  an 
additional  penalty  or  sum  of  Jg500  for  each  and  every  month 
daring  which  the  said  sum  of  £5,018  6s.  8(^.,  or  any  pari 
thereof,  should  remain  unpaid  after  the  said  6th  March,  1861, 
the  said  sum  of  £5,018  6«.  8d  being  the  principal  sum  of 
£4,700  and  interest  added,  and  mentioned  and  intended  to  be 
secured  to  the  plaintiff  by  a  certain  indenture  of  mortgage 
bearing  even  date,  &c.  Ayerment  that  Robert  Lyon  Milne 
did  pay  to  the  Plaintiff  the  said  sum  of  £5,013  6s.  8(2., 
on  the  6th  March,  1861,  according  to  the  said  condition. 
Verification. 

Replication  joining  issue. 


Demurrer  to  replication  that  it  did  not  show  what  the 
breaches  were ;  that  the  bond  was  virtually  and  substantially 
a  bond  for  securing  money  by  instalments,  and  was  therefore 
within  the  statute  of  William  ILL  in  that  behalf ;  and  that  if 
a  judgment  were  obtained,  and  any  part  of  the  £5,013  6s.  8d. 
remained  unsatisfied  after  the  judgment,  the  condition  of  the 
bond  would  entitle  plaintiff  to  monthly  interest  after  and  not- 
withstanding such  judgment ;  and  such  judgment  would  stand 
a  security  for  any  future  breaches,  wherefore  breaches  should 
hare  been  assigned  in  the  replication. 


Fellows  for  the  demurrer.     Non-payment  of  the  principal 
should  have  been  assigned  in  the  replication  as  the  breach  of 


CASES  AT  LAW.  13 

the  bond,  on  which  the  parties  were  to  go  to  issue  before  the         1863. 
jury.    Darhyshire  v,  Butler  (A),  Smith  v.  Bond  (J), 

Harris  and  Dohson  for  the  replication.  No  assignment 
of  breaches  was  necessary.  K  such  assignment  were 
proper  it  need  not  be  made  on  the  pleadings,  bat  may  be 
by  suggestion  on  the  record.  The  objection  is  premature. 
This  bond  was  not  a  bond  within  the  statute  of  William  ILL 
The  question  may  be  narrowed  to  whether  the  plaintiff  can 
suggest  breaches,  or  whether  he  is  bound  to  assign  them  now 
in  his  replication.  2  Saunders,  187,  Note  F  (ed.  1845); 
Roakes  v.  Manser  (h),  Bush  v.  Leaks  (Q,  Hodghins<m  v, 
WyoU  (fli) ;  BuUen  on  Pleading,  69 ;  Collins  v,  Collins  (n), 
Wtbh  V.  James  (o),  Parker  v.  Morris  {p\  HiggetCs  Case  (q), 

Fellaws  in  reply. — There  must  be  an  assignment  of 
breaches.  The  judgment  if  recoyered  would  stand  as  a 
security  for  damages  for  a  period  after  the  day  fixed  for  pay- 
ment A  scire  facias  might  issue  suggesting  further  breaches. 
If,  therefore,  further  breaches  can  be  assigned,  that  shows  that 
*me  breach  must  be  assigned  now.  Tighe  v.  Grafter  (r), 
Van  Sandau  v. Owe,  4rc.  (»),  Meredith  v.  Allen  (<). 

Per  Gubiam. — The  bond  was  substantially  a  bond  to 
Becnre  payment  of  a  principal  sum  by  instalments,  and  was 
consequently  within  the  statute  of  William  III. ;  and  it  was 
necessary  that  the  Plaintiff  should  assign  breaches  in  his 
replication. 

Demurrer  allowed^  leave  to  Plaintiff 
to  amend  within  a  month;  other- 
wise  judgment  for  Defendant, 

(*)  6  J.  B.  Moore,  198.  (o)  8  M.  A.  W.,  646. 

0)  10  Bing.,  126.  (p)  7  T.  R.,  124. 

(*)  1  C.B.,  581.  (q)  6  Co.  Rep.,  44  b. 

(0  3  Dong.,  266.  (r)  2  T^unt.,  887. 

(«)  1  D.  &  L.,  668.  (#)  1  B.  &  Aid.,  214. 

(»)  2  Burr.,  820.  (t)  1  Citftbew,  116. 


14  SUPREME  COURT  :   VICTORIA. 


ENGLISH,  Appellaot,  v.  WHITE,  Rbspohdbht. 


A 


A  matter  J!:1.PPEAL  in  the  form  of  a  Case,  stated  by  the  parties  to 

dk^tT  *  P^**^*  ^^  ^^  County  Court  at  Kyneton. 

between  WMU 

Kewham       ^       '^^  Plaint  was  headed  as  between  John  Samuel  White, 

Woodend,  and  trading  as    White  and   Company,    Plaintiff,    and    Edward 

Boad  Board,  English,  Chairman  of  the  Newham,  Woodend,  and  Rochford 

itwasr^OTi^  Road  Board,  Defendant. 

to  arbitration.  ' 

The  deed  of 

was*  executed         "^^  particulars  of  demand  were  for  money  payable  nnder 

by  the  an  award,  and  money  due  on  an  account  stated — ^£50  1  \8,  OJd 

the  Board  The  defences  were — 1.  Not  indebted.     2.  That  Defendant,  as 

•imply  under  Chairman  of  the  Newham,  Woodend,  and  Rochford  Road 
his  personal 

signature  of  Board  had  no  power  to  refer  matters  belonging  to  the  Board 

EnqUsh    The  ^  arbitration.      8.    That  Defendant,  as  Chairman  of  the 

award  was  in  Board,  was  not  liable  under  the  Act  16  Ftc,  No.  40. 

favor  oiW, 
if  Co,,  and 

they  sued  Plaintiffs  proved  a  deed  of  submission  to  arbitration  made 

English  onunQ  '^ 

award  in  the  between  Edward  English,  Chairman  of  the  Newham,  Wood- 

S*K  *^eto^  end,  and  Rochford  Road  Board,  of  the  first  part,  WhiU  of 

The  pUint  the  second  part,  and  Davis,  one  arbitrator,  and  Hargreaves 

dv&  oni^Q^^^  *^®  other  arbitrator,  of  the  third  and  fourth  parts  respectively; 

award,  and  on  whereby  after  reciting  the  completion  of  a  contract  between  WhiU 

stated.    The  ^^^  Company  and  the  said  Newham,  Woodend,  and  Rochford 

Plaintiff  Road  Board,  a  claim  by  White  and  Company  against  the  said 
recovered.  '  ^  "^  ^  a-     ^    o 

On  an  Board,    that  such  claim  was   disputed,   and  that  the    said 

theform^of  Edward  English  and  John  Samuel  White  had  agreed  to  refer 

a  case  stated  the    subject    of   dispute,   it  was  witnessed    that    the   said 

Meld,  ttiat  the  Edward  English  and  Samuel  White  mutually  agreed  to  refer 

Defendant  was  the  dispute  to  the  decision  of  the  arbitrators,  &c.     The  deed 

personally 

liable;  and  was  executed  by  the  defendant  under  his  signature  of  Edward 

verdict  was  English. 
right. 

Held,  also,  that  a  point  not  taken  before  the  County  Court  Judge  could  not  be  taken 
on  appeaL 
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Under  this  submission  the  arbitrators  made  their  award  on 
the  Idth  October,  and  directed  the  said  Edward  English  to 
paj  over  the  snm  of  £38  12«.  OJ^d.  to  the  said  Samuel  White 
and  Co.j  together  with  £10  19«.  arbitrator's  fees,  and  £1  for 
the  deed  of  arbitration. 
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1868. 
EnausH 
White. 


On  cross-examination  of  the  solicitor  for  the  plainti£b, 
who  proved  the  submission  and  award,  he  said,  I  am  suing 
Mr.  English  on  his  individual  liability.  The  Boad  Board  have 
paid  me  no  money  on  this  claim. 

A  nonsuit  was  moved  for  on  the  grounds  : — 1.  No  evidence 
of  account  stated.  2.  The  agreement  to  refer  was  executed 
by  Defendant,  as  Chairman  of  the  Board,  and  Defendant  is 
not  personally  liable.  3.  The  agreement  to  refer  was  under 
seal,  and  the  authority  to  refer  should  have  been  under  seal. 
4.  Another  member  of  the  Board  should  have  been  joined 
under  16  Vic,  No.  40,  sec.  53.  5.  There  was  no  considera- 
tion for  the  Defendant's  execution  of  the  agreement 

The  Judge  refused  to  nonsuit,  and  gave  judgment  for  the 
Plaintifis,  with  costs. 

The  Defendant  appealed,  and  the  parties  stated  this  case, 
asking  whether  the  judgment  should  stand,  or  whether  the 
Plaintifis  should  not  have  been  nonsuited. 

0,  M.  Stephen,  for  the  Appellant,  cited  16  Vic,  No.  40, 
sec.  53 ;  Hunter  v,  Parker  (v),  Addison  on  Contracts,  6th 
ed.,  41,  42,  note  (a).  He  relied  also  on  a  fact  discovered 
since  the  trial,  that  though  there  was  no  power  given  to  the 
arbitrators  to  delay  their  award  beyond  seven  days  after  the 
19th  September,  yet  they  had  adjourned  their  award  until, 
and  had  not  made  it  until,  the  13th  October. 


(v)  7  M.  &  W.,  322. 
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SUPREME  COURT:    VICTORIA. 


1863.  There  was  no  appearance  for  the  Befipondeni. 


English 

r. 
Whiti. 


Per  Cubiam. — The  fresh  point  cannot  be  taken.  It  is 
scarcely  fair  to  the  Judge  of  the  County  Court  to  take  it  nowfor 
the  first  time.  On  the  other  points  the  decision  was  right.  The 
Appellant  had  for  consideration  made  himself  liable  personally 
for  the  debt  of  another.  He  was  rightly  sued  in  his  personal 
capacity ;    and  the  award  was  evidence  on  the  account  stated. 


Appeal  dismissed ;  but  there  being 
no  appearance  far  the  Bespon- 
dentj  without  costs. 


REGINA  V.  SYDENHAM. 

V^UESTION  of  law  reserved  by  the  Chief  Justice  on  the 
trial  of  the  Defendant  at  Ararat  for  embezzlement  of  certain 
moneys,  the  property  of  Messrs.  Neil,  Bruce  and  Co. 

Defendant  was  a  clerk  and  trayeller  at  a  branch  store  at 
Moonambel     belonging     to    Neil,  Bruce    and    Co,,     mer* 


March  2%. 

8.  being  olerk 
and  traveller 

Co.,  became 
indebted  to 
P.  4*  J'»  who 
were  indebted 
toN.B.if  Co. 
8.  frandu- 

P.  4*  J.  credit  chants,  Ballarat  The  Defendant  was  indebted  to  Messrs. 
for  monies  Johnson  and  Pepyall,  storekeepers,  Moonambel,  in  the  sum  of 
them  toN.B.  £12  3s.,  and  they  were  indebted  to  Neil^  Bruce  and  Co.  to 
P.  <$•  J^^there-  ^^  amount  of  £40  and  upwards.  This  amount  was  reduced 
upon  gave  8.  by  Tarious  credits,  and,  amongst  others,  by  the  Defendant 
receipt  for  gi^ii^g  them  credit  in  their  account  with  Neil,  Bruce  and  Co, 
dut  ft^m%mi  ^^^  *^^  ^'^  of  £12  3«.,  they  giving  Defendant  a  receipt  for 
to  them.  On  the  amount  due  to  them.  No  question  arose  as  to  the  Defen- 
UwrwOTved-  ^^*  being  employed  by  Neil,  Bruce  and  Co,,  or  of  his 
Held,  that  8.    having  appropriated  this  amount  of  £12  3«.     At  the  trial, 

convicted  of      M^Dermot,  for  the   Defendant,  objected,  however,  that  there 

embezzling 

the  money 

which  8.  had  thus  purloined. 


CASES  AT  LAW. 
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conld  not  be  a  conviction  for  embezzlement,  as  no  money  had 
actually  passed  from  Johfison  arid  Pepyall  to  the  Defendant. 

C.  A.  Smtftk,  for  the  Grown,  handed  np  the  case  of  Reg.  v, 
Jones  (r). 


1863. 
Rbgika 

V. 

Stdbithau. 


Pkb  Curiam. — ^The  statutable  offence  has  not  in  this  case 
been  committed.  Embezzlement  consists  in  the  appropria- 
tion by  the  servant  of  the  property  of  the  employer  before  it 
leaches  his  actual  possession.  In  this  case  the  moneys  pur- 
loined were  not  legally  the  property  of  the  employers.  They 
had  not  been  paid.  They  could  still  recover  the  amount  due 
from  the  persons  to  whom  the  Defendant  gave  credit 


Conmetion  quashed. 


(«)  7  C.  &  P.,  834. 


PLEVINS   V.  THE  ST.   KILDA  AND  BRIGHTON 

RAILWAY  COMPANY. 


s 


March  26. 


UMM0N8  on  behalf  of  Defendants  referred  to  the  full  A  second 
p  action  was 

^^m,  brought  on  a 

judgment  in  a 
former  action. 
The  original  writ  of  summons  was  issued  in  the  name  Plaintiff  was 

of  Jabez  Plevtns,  as  Plaintiff,  but  the  copy  of  it  served  on  '^  ^^^^  copy*' 
the  Defendant  made    the    name    of   the    Plaintiff    James  writ  and 
PUvins.       In    the   Declaration    served    on    Defendant,   the  declaration. 

Plaintiff  was  again  correctly  named  Jabez.     The  Defendant,  pnaaummoM 

,  'by  Defendant 

assuming  that  the  copy  writ  served  on  him  was  correct,  saw  to  set  aside 

no  error  till  the  declaration  was  served ;  but,  on  receiving  as^irrefirulitt^" 

that,  he  took  out  the  present  suumions  to   set  aside  the  and  to  stay 

proceedings  as 
vexatious 

litigation :   Held,  as  to  the  latter  ground  that  the  Court  had  no  power  to  stay ;  and  as 

to  the  former,  that  the  summons  must  be  dismissed,  but  without  costs,  and  with  leave 

to  amend  the  copy  writ  served. 

VOL.  II. LAW.  0 
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1863. 
Pletinb 

V. 

St.  Eelda 

ASB 
BfiiaHTON 

Railway 

COXPAHT. 


declaratiou  as  irregular,  and  also  for  a  stay  of  proceedings, 
tUs  being  a  second  action  brought  on  a  judgment  obtained  in 
a  former  action. 

Higinbotkcmif  for  the  sunmions.  It  is  in  the  discretion  of 
the  Court  to  stay  yexatious  litigation.  If  this  action  may  be 
brought,  so  may  others,  ad  infinitum. 


Fellows^  contr^ — There  is  no  precedent  for  the  course  the 
Defendants  propose.  Actions  might  haye  been  brought  on 
a  judgment^  eyen  before  the  passing  the  statute  48  Geo.  IIL, 
c  46,  sec.  4,  which  precludes  the  Plaintiff  recoyering  costs, 
Simpson  v.  Stone  (w)f  and  eyen  in  the  same  Court  in  wbich 
judgment  was  recoyered,  SlcUer  v,  Machie  {x)j  UPCormick  v. 
Milton  (y).  Li  this  instance  the  action  was  brought  with  s 
yiew  to  ulterior  proceedings. 

The  CouBT  held  that  they  had  no  power  to  stay  the  action. 
The  remedy  lay  with  the  Defendants.  They  might  at  anj 
time  pay  the  amount  of  the  judgment  recoyered.  As  to  the 
irregularity,  the  Defendants  were  juslified  in  assuming  thit 
the  copy  writ  seryed  was  a  correct  copy. 

Summons  dismissed  without  costL 
Leave  to  amend  copy  served. 


(w)  2  Wm.  Bl.,  786. 
(x)  8  C.  B.,  653. 


(y)  1  C.  M.  &  B.,  626. 
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Ex  PART!  HENRY  P.  TAYLOR,  In  Re  ROBERT 

REDE  AND  Ahothbb. 


0 


RDER    nisi    for    prohibition    obtained    on    behalf   of  The  canae 
£  P.  Taylor y  calling  on  R.  Bede,  Sheriff  of  the  Geelong  a  role  i^ 

Qreoit  District,  and  C.  Jf  .  WUliamB,  to  show  cause  why  a  *>'  prohibition 

to  rostrun  th6 
wnt  of  prohibition  should  not  be  issued  to   restrain  the  Sheriff  from 

Sheriff  fipom  proceeding  to  hear  and  determine  whether  the  ^J^'^J^I^^Jw** 
said  H.  P,  Taylor  was  the  first  selector  in  point  of  time  of  M.  P.  T.  were 
Anotment  88,  at  Towanway,  in  the  agricultural  area  of  Glen  ^  p^^^;  ^f 
Johnston,  within  the   Geelong  Circuit  District,  under  the  *f^|^^^ 
danses  of  '*  The  Land  Act,  1862.'*  Aat,  1862/' 

was  only  an 
affidavit 

This  case  arose  out  of  facts  similar  to  those  in  Ex  parte  contuning 

WaUer  Brigge  In  re  Rede  {£),  beyolS^some 

va^e  and 
firivolons 
H,  P.  Taylor  and  (7.  M,  Williams  had  both  applied  for  the  Btatements 

same  land  on  the  first  day  on  which  selection  could  be  made,  ^^^^  \^°® 

^  '   or  oonnter 

ud  had  ballotted,  and  Taylor  had  been  successful,  and  been  from  which 
oertified  to  haye  the  priority.     Williams  had  given  notice  to  i^yi^ed  to 

fte  Sheriff  of  bis  claim  to  have  a  jury  empannelled  to  try  the  '^^^  comip- 

^     ^        ^  ^  tiononthe 

^estion  of  priority,  and  Taylor  had  applied  for  prohibition,  as  part  of  the 

in  the  case  of  Briggs.     Among  other  affidavits  used  in  this  l»>\d  officer; 

^*  o  and  the  course 

esse  in  shewing  cause  was  one  by  C  M.  Williams,  some  of  prescribed  by 
the  material  paragraphs  of  which  ran  as  follow : — "  The  said  apparently 
hold  officer  on  the  said  10th  of  September,  stated  to  me,  and  l>een  taken : 
to  others  in  my  hearing,  that  he  could  not  receive  applications  such  canse  was 

for  land  on  behalf  of  absent  persons,  and  that  he  would  abide  in«iffiaent ; 
-  ^  ^  and  rule  nu% 

bjthe  instructions  to  land  officers  published  by  the  Board  of  for  prohibition 
Land  and  Works,  and  dated  the  80th  day  of  August,  a.d.  ™*de  absolute. 
1862."    ...      "The  said  land  officer  did  not  forthwith 
proceed  to  ballot  in  cases  in  which  there  were  two  or  more 
applications  for  the  same  land,  but  the  said  office  remained 

(<)  AxU  VoL  I.,  Law  877.  i 

c  2 
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1863.  closed  from  the  said  honr  of  four  o'clock  in  the  afternoon  of 
Bx  parte  *^®  ^^^  ^^^  ^^  September  last,  until  the  honr  of  half-past 
Taylor  seven  o'clock  in  the  evening  of  the  same  day,  when  it  was  re- 
Redb.  opened,  and  the  land  officer  then  proceeded  with  the  said 
ballot,  the  said  land  officer  then  stating  that  he  had  received 
instnictions  to  draw  at  the  said  ballot  for  absent  persons  who 
had  made  applications  for  land."  .  .  .  ''  The  ballot-box 
nsed  at  the  said  Ballot  was  then  handed  to  me,  for  the  purpose 
of  drawing  therefrom  a  bone,  or  counter,  according  to  the 
provisions  of  the  said  instructions  to  land  officers  in  cases 
where  there  are  two  or  more  applications  for  the  same  allot- 
ment of  land ;  and  I  drew  from  the  said  box  a  bone  or 
counter,  which,  without  my  being  allowed  to  see  it,  iras 
immediately  t^ken  from  me  by  the  said  land  officer,  who  then 
went  to  the  opposite  end  of  the  room  in  which  we  were,  and 
thereupon  the  said  land  officer,  separated  and  kept  apart  bj  a 
table  from  me,  and  applicants,  and  others,  declared  what  marie 
or  letter  was  upon  the  bone  or  counter,  which  I  had  withdrawn 
from  the  said  ballot-box." 

Michie  and  Harris  showed  cause.  The  applicant  does  noi 
state  affirmatively  that  he  has  complied  with  the  Act.  Be 
should  have  negatived  the  presumption  that  he  may  not  hare 
made  several  applications,  and  in  violation  of  the  Act  He 
does  not  come  to  the  Court  with  clean  hands. 

Fellows  and  Wood,  for  the  order,  were  stopped  by  the 
Court. 

The  Court  were  of  opinion  that  there  was  no  sonnd 
distinction  between  the  present  case  and  that  of  Briggs, 
There  was  no  affidavit  in  contradiction  in  that  case,  and  in 
the  present  case  there  was  an  affidavit,  but  beyond  some 
vague  and  frivolous  statements  about  a  bone  or  counter,  from 
which  the  Court  was  invited  to  infer  corruption  on  the  part  of 
the  land  officer,  there  was  nothing  in  contradiction  of  the  fact 
that  the  priority  had  been  determined  under  the  Act  in  this 
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case,  just  as  it  had  in  the  other.     The  Act  prescribed  a  certain         1863. 

mode  by  which  priority  was  to  be  determined  by  ballot,  and  ^^    ^^^^^ 

that  mode  had  apparently  been  taken.     If  the  officer  had  Taylob 
acted  cormptly  or  improperly,  there  was  another  course  which        Rssb. 
might  be  pursued  with  reference  to  him.     The  decision  would 
be  the  same  as  in  the  former  case. 

Order  absolute. 


Ex  Pabtb  kettle,  Li  bb  M'INTYBE  and  Another. 


0 


March  26. 


BDER  nisi  to  prohibit  further  proceeding  on  a  convic- 
tion under  "  The  Town  and  Country  Police  Act,  1854,"  sec.  A  butcher's 
r  .  ^  license  to 

^  P«-  19.  slaughter 

cattle  was 

tr  .It.  J  1     isB^cd  to  K, 

Kettle f  a  butcher,  had  obtained  a  hcense,  not  under  seal,  by  the 

from  the  local  authority— the  Sandhurst  Municipal  Council—  "f'^f'^^^e 
to  slaughter  cattle.     The  license  was  issued  subject  to  his  license  was 
paying  market  dues  on  all  cattle  slaughtered.     These  dues  ^^  and  no 

were  not  paid,  nor  was  security  for  paving,  flagging,  &c.,  pre-  security  was 

previously 
scnbed  by  the  Act,  taken  by  the  Council.     Some  days  after  taken  as 

the  license  had  been  issued  a  notice  signed  by  the  town-clerk  ^^2^  J7 

o  ''  18  yic,^  No. 

was  served  on  Kettle,  that  the  license  had  been  withdrawn,  as  14,  sec.  5,  par. 

he  had  neglected  to  comply  with  the  conditions ;    and  that  j>^^^  (^^j,^ 

proceedings  would  be  taken  against  him  for  slaughtering  cattle,  isaaed  to  f  .  a 

An  information,  accordingly,  was  laid  by  one  Drought,  who  the  license  was 

was  town  inspector,  against  Kettle,  as  a  butcher,  for  slaughter-  T?^J^'  "^^ 

ing  cattle  within  a  municipality  without  license.     Kettle  was  be  summoned 

convicted,  and  fined  Is.,  and  now  applied  for  prohibition  to  ai^,ufhterinff. 

stay  execution  of  the  conviction.  The  Town 

Inspector 
summoned  K., 
>nd  he  was  convicted.  K,  obiauned  a  rule  nisi  to  prohibit  execution,  and  argued  that 
the  license  as  coupled  with  an  interest  it  could  not  be  revoked ;  that  the  withdrawing 
WIS  not  the  act  of  the  municipality;  and  that  in  the  proceedings  by  the  Town 
hispector  the  validity  of  the  license  could  not  be  questioned  by  the  grantors  of  it. 
Seld,  that  the  license  actually  given  was  but  a  substitute  for  that  whidi  should  have 
^*^OL  given,  and  was  of  no  avail ;  and  Order  nisi  discharged  with  costs. 
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1863.  Higifibotham  for  Kettle, — A  document  purpoitmg  to  be  s 

Hx  parte     ^<^T^^^^  ^^  been  issned.     It  cannot  be  withdrawn,  as  it  is 

Kettle       coupled  with  an  interest.     The  informant  is  an  officer  of  the 

JlU  fe 

M'liHTBB.  municipality,  and  ought  not  to  be  permitted  to  object  to  tiie 
form  of  license.  Even  if  it  could  be  withdrawn,  the  act 
should  be  that  of  the  Council — ^not  merely  a  notice  signed  by 
their  clerk. 

Fellows,  contr^ — A  license  irom  a  Corporation  must  be 
under  the  Corporate  seal.  This  is  an  act  of  the  Corporation, 
for  which  they  have  receiyed  no  benefit  The  prosecution  is 
instituted  by  a  stranger.  No  security  or  its  equivalent  his 
been  taken. 

The  following  cases  were  cited : — Smith  v.  Cartwright  (a), 
Mayor  of  Salford  v.  Ackkurat  (5),  Doe  d.  Lloyd  t?.  IngUby  (c), 
Mitchell  V.  Municipal  Council  of  Caetlemaine  (d), 

Stawbll,  C.  J. — The  license  is  the  act  of  a  Coiporatioii, 
by  which  the  rights  of  persons  and  bodies  other  than  this 
Corporation  are  affected,  and  it  ought  to  have  been  under 
seal.  The  applicant  having  taken  this  license  (such  as  it  ii) 
now  contends  that  certain  conditions  on  which  it  was  giveo 
him  are  not  binding,  and  he  therefore  claims  to  hold  the 
license,  but  yet  to  be  free  from  the  conditions.  Secuiitf 
ought  to  have  been  given  before  the  license  could  be  issued 
— ^which  security,  it  is  stated,  has  not  been  entered  into. 
The  license  actually  given  is  a  substitute  for  that  which  could 
have  been  given  under  the  Act.  The  Defendant  below  should 
have  conformed  to  sU  its  terms ;  he  has  not  done  so,  and  it  is 
now  found  to  be  of  no  avail — ^he  must  abide  the  consequences. 

Order  nisi  discharged  with  co^ 

(a)  6  Ex.,  927.  (e)  15  M.  &  W.,  466. 

(h)  16  M.  k  W..  86.  (d)  Sup.  Co.  Vic 
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BEGINA  V.  TAYLOB  ahd  CURTIS.  vi!^ 

March  26,  27. 

v^UESTION'S  of   law  reseired  for  the  opinion  of  the  j*.  ^  C.  we» 

Comt  hy  Williams,  J,,  during  the  trial  of  Taylor  and  Curtis  ^^^^^to 

at  the  Criminal  Sessions  in  December,  1862,  on  an  informa-  procure 

tion  charging  them  with  conspiracies  to  defeat  "  The  Land  ^^^^ 

Act,  1862."    The  information  contained  nine  counts,  the  ninth,  selectors  for 
-  ,     _       _     .  1     /.         .  1         1  A    other  persons 

nowerer,  was  quashed ;  the  issues  on  the  first  eight  only  went  than 

to  the  jury,     Fiye  of  the  counts  charged  conspiracy  to  procure  ^®^^^^^ 

diyers  persons  to  make  false  statements  in  a  declaration  made  land  sold 

by  them  under  the  Act^  to  entitle  them  to  become  selectors  ^^  j^ 

of  allotments.     The  sixth  count  charged  conspiracy  to  procure  1862" ;  to 

Use  declarations  under  the  Act.    The  seyenth  count  charged  gtatements  in 

conspiracy  to  procure  persons  to  become  selectors  for  other  *  f?^4?^° 

penons  than  themselyes.    The  eighth  count  charged  conspi-  under  tne 

ncy  to  select  for  a  person  unknown  more  land  than  640  acres  to'nr^a**^ 

in  one  year — ^the  maximum  area  allowed  in  one  year  by  the  &lse 

Land  Act     The  questions  reserred  were  whether  the  125th  ^^^^^  the  Act. 

Bection  of  "  The  Land  Act,  1862,"  applied  to  the  declaration  On  questions 

in  the  second  schedule ;  whether  section  26  did  not  contain  aU  reserved : 

the  disqualifications  of  purchasers;    and  whether  the  2nd  S^'J^*^ 

Schedule,  so  far  as  it  exceeded  the  provisions  of  section  26,  Land  Act, 

1862  "  does 

was  bmdingy   so  as  to  render  a  false  statement  criminal,  q^^  forbid  all 

Ihere  were  other  questions,  unnecessary  to  notice.  purchases  of 

land  by 
trustee;  but, 
on  the 
mttrary,  by  particnlarly  forbidding,  in  section  20,  only  snch  purchases  on  behalf 
of  inftnits  and  married  women  not  judicially  separated,  impliedly  permits  such  purchases 
on  behalf  of  all  others  to  the  extent  <^  land  permitted ;  that  the  second  schedule  to  the 
Act,  80  fiur  as  it  adds  a  declaration  that  the  applicant  applies  "  not  as  affeni  or  trtutee 
for  any  other  person  whatsoever,  "  is  repugnant  to  the  Act  itself,  and  in  derogation  of 
common  law  rights ;  that  the  schedule  is  of  inferior  degree  to  the  Act,  and  must  yield 
to  it,  and  is  of  no  avail  to  make  selection  by  an  applicant  as  an  agent  or  trustee 
anlawfol;  that  a  false  statement  respecting  an  act  whidi  the  Statute  does  not  prohibit 
ought  not  by  implication  to  be  deemed  a  misdemeanor  under  the  Act;  and  that  as 
tbe  conspiracy  here  charged  was  based  on  an  act  supposed  to  be  unlawful,  and  the 
act  was  not  unlawful,  the  charge  could  not  be  sustained.  Meld,  also,  that  a 
declaration  in  the  form  of  the  second  schedule  to  the  Act  is  not  a  declaration 
within  section  125  of  the  Act ;  and  that  a  false  statement  in  a  declaration  in  the  form  of 
the  second  schedule  is  not  a  misdemeanor  under  section  125  of  the  Act.  Conviction 
therefore  quashed. 
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The  jury  found  a  yerdict  in  each  case  of  Qniltj  upon  the 
first,  second,  fifth,  sixth,  and  seventh  counts  ;  and  Not  Guilty 
on  the  third,  fourth,  and  eighth  counts. 

Fellows  {Dawson  with  him)  for  Taylor, — The  first  question 
turns  on  section  125  of  the  Land  Act  The  false  statement 
charged  in  this  case  is  a  false  statement  made  in  a  document 
in  the  form  of  the  second  schedule  to  the  Act  The  17th 
section  requires  applicants  for  land  among  other  steps,  to 
make  '^  a  declaration  according  to  the  circumstances  of 
the  case,  in  the  form  contained  in  the  second  schedule 
hereto."  The  declaration  given  in  the  second  schedule 
contains  these  words,  ''  And  I  do  solemnly  and  aincerely 
declare,"  &a  The  Defendants  have  been  found  guilty 
of  making  a  false  statement  in  such  a  declaration  as  this; 
but  this  declaration  is  not  the  one  intended  by  section  125. 
The  word  in  section  125  is  of  a  technical  signification, 
and  is  used  in  the  restricted  sense  of  such  a  declaration  as 
is  properly  made  before  justices,  and  of  which  the  form  is 
given  in  schedule  9  to  the  Act  It  cannot  have  been  meant 
to  make  a  misdemeanor  of  a  false  statement  in  the  declara- 
tion of  which  the  form  merely  is  given  in  schedule  2,  for 
that  declaration  may  be  made  by  an  agent  or  trustee ;  and 
it  would  be  absurd  to  make  a  person  guUty  of  a  misdemeanor 
for  a  false  statement  made  by  proxy.  The  statute  contains 
nothing  restricting  the  common  law  right  of  every  man  to 
do  lawful  acts  by  agent.  It  is  unnecessary  now  in  a  criminal 
case  to  consider  how  far,  in  the  event  of  a  purchase  by  an 
agent,  the  grant  could  be  stopped  or  withdrawn  on  the  ground 
of  deceit.  The  only  restrictions  expressly  imposed  by  the 
statute  are  in  section  26.  The  earlier  words  in  that  section 
imply  generally  that  selections  of  less  than  640  acres  in  a 
year  may  be  made  in  the  name  of  any  other  person ;  and  the 
later  words  that  such  selections  may  be  made  by  trustees  for 
an  infant  or  married  woman  judicially  separated  according  to 
the  laws  in  force  in  Victoria.  If,  then,  the  declaration  in 
schedule  2  may  properly  be  made  by  an  agent  or  trustee,  it 
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eumot  have  been  such  a  declaration  as  is  meant  by  section 
125.  There  are  other  declarations  in  the  act  to  \?hich  section 
125  can  be  properly  applied,  viz.,  the  oath  or  declaration 
required  by  the  arbitrator  under  section  90,  and  of  which 
the  form  is  given  in  the  8th  schedule;  the  declaration 
required  by  section  110,  of  pastoral  tenants  claimiDg  com- 
pensation; and  the  declaration  of  the  appraiser  under  section 
45.  Where  a  word  is  used  which  may  have  more  senses 
than  one  in  a  penal  Act,  that  sense  is  preferred  which  restricts 
its  application.  But  the  declaration  in  schedule  2  is  itself 
open  to  objection.  It  is  inconsistent  with  the  Act  itself. 
The  Act  itself  does  not  forbid  the  purchase  of  less  than  G40 
acres  in  a  year  by  a  trustee.  The  schedule  goes  beyond  that, 
bj  requiring  a  declaration  that  the  applicant  is  not  a  trustee 
for  any  other  person  whatsoever.  This  is  an  additional  pro- 
hibition, and  as  such  is  repugnant  to  the  body  of  the  Act. 
Where  the  schedule  to  an  Act,  and  the  body  of  the  Act  are 
inoonsistent,  the  former  yields,  as  the  weaker.  Jamieson  v. 
9.  Alien  (e).  Lastly,  in  a  question  on  the  criminal  effect  of 
tins  Act, ''  agent  '*  will  be  construed  according  to  its  technical 
meaning,  and  cannot  include  ^'trustee."  Now,  though  the 
evidence  might  possibly  be  held  to  point  to  trusteeship,  it 
entirely  rebuts  any  conclusion  of  agency.  Though  it  might 
possibly  be  deemed  the  Defendants  were  "trustees,"  it 
cannot  be  held  they  were  "  agents."  If  conspiracy  is  based 
on  an  act  supposed  to  be  unlawful,  and  the  act  itself  is  not 
Bnlawfdl,  the  conspiracy  falls  to  the  ground.  Rex  v,  Seward 
(/),  Goodman  v.  Mayor ^  ^c,  of  Melbourne  (g)y  2  Dwarris  on 
Statutes,  666,  687,  Fhillipa  v.  Huth  (A),  Henderson  v. 
Sherborne  {J). 


1863. 


Sevoell  for  Curtis, — If  the  Legislature  intended  that  a  decla- 
ration of  the  sort  contained  in  the  2nd  schedule  should  be 
within  the  penalty  of  section  125,  the  Act  would  have  created 


(e)  Ante  VoL  I.,  Eq.  19. 

(/)  1  A.  &  E.,  706. 

is)  AmU  Vol.  I.,  Law.  4. 


(h)  6M.&W.,572. 
(J)  lb.,  236. 
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Bome  tribnnal,  or  pointed  to  some  existing  tribmialf  befoie 
which  that  declaration  oonld  be  solemnly  and  duly  made. 
Declaration  is  a  word  of  art  There  most  be  a  person  before 
whom  it  may  be  made,  or  else  there  must  be  a  statataUe 
power  to  make  it. 


Ireland^  A,0,  (Adamaon  with  him)  for  the  Crown. — ^It  is 
contended  that  the  2nd  schedule  contains  seyeral  things  not 
comprised  in  section  26  of  the  Act  itself,  and  that  the  schedule 
is,  so  far  as  it  differs  from  section  26,  repugnant  to  the  Aci, 
and  to  that  extent  void.  Bat,  firstly,  the  schedule  is  not 
repugnant  to  section  26,  it  only  supplements  it ;  and,  secondly, 
eyerything  that  the  schedule  contains  may  be  found  in  one  or 
other  part  of  the  Act  itself.  There  is  also  no  authoritj  for 
holding  that  a  schedule  is  weaker  than  the  Act,  simply  as  a 
schedule ;  though  it  is  good  law  that  a  schedule  containing  mere 
forms  gives  way  to  the  body  of  the  Act.  But  forms  would 
equaUy  give  way  to  substantial  enactments,  if  the  forms  them- 
selves were  in  the  body  of  the  Act.  Here,  however,  the  schedule 
contains  essential  and  substantial  matters ;  and  in  so  far  as 
it  supplements  the  body  of  the  Act  with  substantial  require- 
ments, it  extends  the  operation  of  the  Act.  The  Legisla- 
ture has  by  schedule  2  declared  that  trustees  and  agents 
shall  not  purchase.  Section  125,  taken  with  schedule  2, 
covers  this  case,  and  this  is  a  declaration  within  the  125tli 
section.  **  Agent,'*  in  section  31  is  intended  to  cover 
''  trustee."  The  Act  is  passed  to  prevent  colorable  purdiases 
being  made  against  its  policy  by  either  trustees  or  agents;  aad 
it  therefore  makes  them  liable  crimmally.  The  evidence 
abundantly  shows  that  the  purchases  were  made,  either  as 
agent  or  trustee;  and  if  as  agent,  that  word  evidently 
includes  trustee  in  section  81.  As  to  the  nature  of  the 
declaration  intended  by  section  125,  is  it  conceivable  that  a 
vicarious  declaration,  such  as  could  be  made  by  an  agent  or 
attorney,  could  be  meant  in  schedule  2,  when  the  commencing 
words  of  that  declaration  are,  ''  And  I  do  solemnly  and 
sincerely  declare,"  &c.  ?      The  land  officer  was  the  fitting 
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tribunal  before  whom  such  &  declaration  was  to  be  made.  1868. 
The  former  Land  Act  endeavoured  to  secure  its  objects  of 
excluding  the  competition  of  capitalists  with  the  poorer  but 
bond  fide  agriculturist,  by  a  series  of  clauses,  the  effect  of 
which  was  to  depriye  him  of  his  land ;  the  present  Act  pur- 
sues the  same  object  in  a  different  manner,  and  by  more 
stringent  means.  It  abolishes  the  system  of  disabilities,  and 
saying  that  within  a  certain  area  land  shall  not  be  engrossed 
in  large  quantities,  and  shall  not  be  purchased  at  all  by 
trustees  or  other  persons  incapable  of  honh  fide  settiement^ 
it  secures  these  ends  by  penal  enactments,  instead  of  civil 
deprivations.  The  old  system  had  been  evaded  by  agencies. 
One  of  the  mischiefs  aimed  at  by  the  new  law  was  these 
agencies.  Trusteeships  are  an  easy  blind  for  evasions,  and 
they  also  were  forbidden.  It  is  only  a  certain  portion 
of  the  domain  from  which  the  capitalist  and  trustees  are 
excluded.  Within  this  area  they  are  not  to  come.  In 
Qwdman  v.  the  Corporation  of  Melbcume  there  were  two 
Acts,  and  the  second  Act  contained  nothing  to  alter  the 
former  Act.    Bex  v.  Mawby  {Jc). 

FeUowe  in  reply  cited  Napier  v.  Napier  {J), 

Stawbll,  G.  J. — During  the  argument  on  this  case  it  has 
been  urged  upon  the  Court  that  the  Legislature,  in  passing 
the.  present  and  repealing  the  former  Land  Act  (No.  117), 
intended  to  impose  new  conditions,  and  additional  and  more 
stringent  prohibitions,  against  the  purchase  of  land  except  for 
honA  fide  settiement,  and  that  in  order  to  arrive  at  the  real 
intention  of  Parliament  we  should  consider  both  enactments. 
There  is  much  force  in  the  argument,  and  if  the  proper  con- 
struction is  doubtful  it  may  be  allowable  to  consider  previous 
enactments  expressly  referred  to.  But  though  that  is  so, 
yet  we  must  not  lose  sight  of  the  fact  that  this  is  a  case 
coming    before  us  from  a  Criminal   Court,    and  that  this 

{k)  6  T.  R.,  619.  (0  1  Sim.,  28. 
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statute  most  be  construed  strictly  as  an  Act,  penal  in  those 
parts  of  it,  at  least,  on  which  this  criminal  charge  is  founded. 

The  charge  is  conspiracy,  but  if,  as  urged  for  the  Defen* 
dants,  that  conspiracy  is  based  on  an  act  supposed  to  be 
unlawful,  and  the  act  is  not  unlawful,  the  charge  cannot  be 
sustained.  At  the  outset,  therefore,  it  was  contended  that 
a  purchase  by  a  trustee,  so  far  from  having  been  expressly 
prohibited,  is  impliedly  admitted  by  the  Act.  The  section 
referred  to— the  26th — after  certain  prohibitions,  enacts 
that  no  infant  or  married  woman,  not  judicially  separated, 
shall  be  entitled  to  select  any  land  at  all,  either  directly  or 
by  trustees.  What  is  the  fair  implication  from  these  words  7 
In  my  opinion,  that  those  who  do  not  fall  within  the  inter- 
diction may  select  by  trustees,  to  the  extent  of  land  permitted. 
The  restriction  is  in  derogation  of  common-law  rights ;  and 
before  we  hold  that  any  person  falls  within  it,  we  must  see 
that  that  class  of  persons  is  expressly  referred  to.  Such 
persons,  then,  as  are  not  here  forbidden  so  to  do,  may  select 
by  trustees.  If  all  persons  were  alike  forbidden,  those  words 
making  a  particular  restriction  would  be  superfluous. 


Section  31  appears  to  support  this  construction.  By  section 
26  trustees,  it  is  said,  are  prohibited  from  purchasing ;  yet 
section  81  does  not  give  the  Sheriff's  jury  any  power  of 
ascertaining  whether  the  applicant  is  a  trustee  or  not.  X^^ 
section  enacts  that  the  questions  set  forth  in  it,  ''and 
none  other,"  shall  be  heard  and  determined  by  the  Sheriff 
and  Jury ;  there  is  no  issue  contained  in  it  as  to  whether 
the  Defendant  did  or  did  not  select  as  a  ''trustee.''  Such 
a  question  cannot  be  included  in  the  issue  there  directed, 
of  whether  the  Defendant  did  or  did  not  select  as  an  "agent." 
Popularly,  the  words  "  agent "  and  "  trustee  "  are  often  used 
indiscriminately,  but  legally  the  distinction  between  them  is 
clear — a  distinction  moreover  which  it  is  evident,  from  the  use 
of  the  word  "  trustee "  in  a  previous  part  of  the  same  enact- 
ment, was  before  the  Legislature.    It  cannot  be  supposed  that 
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the  word  was  inserted  inadvisedly.  There  is  no  mode,  there- 
fore, provided  by  the  Act  for  deciding  whether  the  Defendant 
was  a  trustee. 

This  objection,  then,  disposes  of  the  whole  question,  because 
I  cannot  accept  the  proposition  that,  though  trustees  are  not 
forbidden  in  the  body  of  the  Act  to  purchase,  yet,  as  the 
declaration  in  schedule  2  states  that  the  selector  is  not  a 
trustee,  and  as  the  Act  says  a  false  statement  in  any  decla- 
ration made  in  pursuance  of  the  Act  shall  be  a  misdemeanor, 
this  conviction  may  be  maintained.  A  false  statement  respect- 
ing an  act  which  the  statute  does  not  prohibit,  and  provides 
no  issue  to  try,  ought  not  by  implication,  and  in  the  absence 
of  express  words,  to  be  deemed  a  misdemeanor.  Such  a  harsh 
construction,  when  the  criminality  of  an  act  is  made  solely 
dependent  on  that  construction,  ought  not  to  be  adopted. 
Section  125  may  be  applied  to  other  declarations  in  the  Act, 
and  the  declarations  required  by  those  schedules  may  reiy 
advantageously  be  applied  for  other  purposes — ^unnecessary 
now  to  be  specified. 

It  is  alleged,  however,  that,  though  a  purchase  by  a  trustee 
is  not  expressly  or  impliedly  prohibited  by  the  Act,  yet  that 
it  is  so  by  the  schedule,  and  that  the  schedule  is  part  of  the 
Act.  Now,  the  schedule,  it  is  conceded,  where  contrary  to 
the  Act  must  yield  to  it.  The  schedule,  by  imposing  a  prohi- 
bition not  contained  in  the  Act,  is  inconsistent  with  and 
repugnant  to  the  enactment,  and  as  it  is  of  inferior  degree, 
must  yield.  It  is  said  that  the  schedules  are  a  recapitula- 
tion, but  that  is  not  so ;  for  schedule  2  contains  more,  and 
schedule  8  contains  less,  than  is  in  the  Act 
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My  present  observations  concede  that  the  *'  declaration"  is 
the  same  as  is  required  in  a  Criminal  Court.  A  declaration  is 
substituted  for,  and  intended  to  dispense  with,  an  oatL 
Before  whom  is  the  declaration  here  required  to  be  made? 
In  section  45  it  is  expressly  provided  that  the  declaration 
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there  required  is  to  be  made  before  a  justice  of  the  peace. 
Where  it  is  meant  that  a  declaration  in  the  legal  and  proper 
sense  should  be  made,  the  Legislature  has  shown  itself  atiTe 
to  the  necessity  of  pointing  out  some  person  before  whom  it 
can  be  made.  Here  the  applicant  is  to  make  an  application 
and  a  declaration.  This  form  in  the  schedule  is  not,  in  my 
opinion,  such  a  declaration  as  is  referred  to  in  section  125. 


I  therefore  think  that  the  conviction  cannot  be  sustained,  as 
there  was  neither  a  false  declaration,  nor  a  conspiracy  to  obtain 
an  illegal  object,  or  to  obtain  a  legal  object  by  illegal  means. 
The  evidence  in  support  of  conspiracy  fails.  I  have  made 
no  reference  to  agency,  because  the  whole  of  the  evidence 
tends  to  show  that  the  Defendants  acted,  not  as  agents,  bat 
as  trusteeSi  in  the  proper  acceptation  of  that  word;  that 
they  were  to  purchase  with  money  of  others  in  their  own 
name,  subject  to  a  secret  trust.  It  is  not  therefore  neces- 
sary to  go  into  the  question  of  purchase  by  agent. 

Conviction  quashed. 


Ex  Pabtb  ROBINSON. 

OUMMONS  referred  to  the  fuU  Court 

Messrs.  Stephen  and  Palmer  had  recovered  a  judgment  in 

the  County  Court,  Melbourne,  against  Eobineon,  for  £72  7«., 

which  judgment  remained  unsatisfied.     On  the  28th  October, 

1862,   Stephen  and    Palmer  obtained  an  order  under  the 
apenon  '         '^ 

■gaiiist  whom  21  Ftc,  No.  29,  ss.  55  and  56,  th&i  Eobineon  be  committed  to 
hid^n^^       prison  unless  he  forthwith  paid  the  said  sum,  together  with 

recovered  in 
thai  Court 

should  forthwith  pay  the  money  or  be  committed  to  prison,  and  nnder  each  order  the 
debtor  had  been  duly  imprisoneo,  and  the  County  Court  Jndge  had  refiued  an  applica- 
tion for  the  debtor's  discharge :  Seld,  that  the  debtor  was  not  entitled,  on  filing  bis 
aehednle  aa  an  insolvent^  to  £ive  his  diat^arge  under  the  6  Fio.,  No.  17,  sec.  82. 


Mareh27. 

Where  a 
County  Court 
Judge  had, 
und^  the  21 
Vio„  No.  29, 
sec.  66,  duly 
ordered  that 
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£7  135.y  costs;  and  on  the  5th  Jannatyy  1863,  the  amount         1868. 
not  haTing  been  paid,  a  wanant  issued,  and  he  was  committed      :ex  parte 
to  prison.     On  25th  February,  1863,  the  surrender  of  his     R^b^o^- 
estate,  as  insolvent,  was  accepted.    An  application  had  been 
made  to  the  Judge  of  the  County  Court,  but  he  had  declined 
to  make  an  order  for  RohinaorCs  discharge.    The  present  sum- 
mons was  for  his  discharge,  under  the  5  Vic  No.  17,  sec.  32. 

Dawionj  in  support  of  the  summons. — An  insolyent  who 
lias  filed  his  schedule  is  entitled  to  his  discharge,  as  of  course. 
Ahney  v.  Bale  (m)  will  be  relied  on,  no  doubt,  by  the  other 
dde^  but  it  is  based  on  decisions  as  to  the  constructions  of  the 
Statutes  in  force  in  England,  which  differ  from  the  local  Act 
If  the  applicant  be  not  diachaiged  by  tlus  Court,  he  may  be 
iiiq)iiaoned  for  Ufe. 

FeUawBf  contra.— The  local  Act»  21  Ftc,  No.  29,  sec.  55, 
does  not  differ  substantially  from  the  Statute  9  &  10  Ftc, 
oc^.  zcT.,  sec.  98.  The  decisions  on  that  section  are  authorities 
ia  support  of  our  view.  Besides,  the  32nd  section  of  5  Vic., 
Na  17,  does  not  apply  to  this  case.  The  applicant  ia  not  in 
custody,  either  under  mesne  process,  or  in  execution  on  any 
judgment.  Abney  v.  Dale  (m),  Thomae  v.  Hudson  (n).  Ex 
parte  Christy  (o),  Cfeorge  v.  Somers  (jp). 

Pbb  CuBiAic. — No  substantial  distinction  can  be  drawn 
between  the  English  Statute  and  the  local  Act  relating  to 
County  Courts.  The  21  Vic,  No.  29,  was  passed  long  after 
the  5  Vic  No.  17,  and  the  Legislature  must  be  taken  to  haye 
had  in  view  the  32nd  section  of  the  latter  Act,  when  the  55th 
and  56th  sections  of  the  former  were  under  consideration.  The 
order  for  arrest^  too,  was  made  here  previous  to  the  sequestra- 
tion. It  is  moreover  doubtful  whether  section  82  applies 
to  the  present  case.    As  to  the  probable  hardship,  large  dis- 


(•)  11  C.  B.,  878.  (o)  4  E.  &  B.,  714. 

(•)  14  M.  &  W.,  868.  (p)  16  C.  B.,  539. 
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JEx  parte  ^  ^0^  ^  ^  presumed  that  such  powers  will  not  be  wiaely 
RoBnrsoK.     exercised. 

No  order. 


TAYLOR  V.  PATTERSON. 


March  27,  28. 


Si 


A  warrant  for    SPECIAL  CASE,  stated,  without  pleadinga 

execution  to 

enforce 

payment  of  a        The  action  was  in  replevin.    The  defendant  pleaded  Not 

money 

demand  Quilty,  inserting  in  the  margin  of  the  plea  "  By  Statute  U 

^°b^  Us^  ^<  N^-  ^^'  ^-  1  >  11  &  12  Vic,  cap.  xUv,  88.  9  A  10; 
by  joBticea        18  Ftc,  No.  15,  ss.  30,  31,  &  32." 

without  prior 
Bummons  to 

pay  A  notice  Chi  the  13th  February,  1855,  a  petition  signed  by  over  150 
Dy  xne  rate  . 

collector  of       householders  resident  within  a  district  was  duly  presented 

S-MJtr^^on  ^^^^  *^®  ^^*  ^^  ^*^-'  ^^'  ^^'  V^^g  tliat  such  district 
to  apply  to       might  be  declared  a  Municipal  District.    By  proclamation,  such 

such  warrant     l<><^i^79  together  with  an  area  outside  of  and  beyond,  but 

to  enforce  immediately  adjoining  the  said  district,  was  declared  a  Muni- 
payment  of  .  ,  ,  .  .  .  . 
such  demand     cipal  District  by  a  name,  and  the  limits  and  boundanes  of 

(for  rates)  and  ^^^^  Municipal  District  were  defined,  including  the  said  an* 
reqnirmg  the  '^  '  ° 

ratepayer  to  No  Council  was  elected  until  after  the  21st  October,  1856, 
LrainBt*'"*       when  another  petition  signed  by  over  150  householders  resi- 

execntion,  is  dent  within  the  district  mentioned  in  the  petition,  praying  that 
not  equivalent  ,    ,  ,  ,  ,  .  , , 

to  a  summons,  ^he  limits  and  boundaries  of  the  said  Municipal  District  migbt 

Where  no  \yQ  altered,  was  also  presented  :  and  by  proclamation  of  12tli 
summons  has  r  j  ^  r 

been  issued  a     February,  1857,  the  said  Municipal  District  was  altered,  and 

\r^  J^^\^^^  the  boundaries  and  limits  thereinafter  defined  were  declared  to 
in  repleym 

justify  under     be  the  boundaries  and  limits  of  the  said  Municipal  District. 

The  whole  area  within  the  limits  so  declared  did  not  exceed 
nine  square  mUes,  and  contained  a  population  of  over  300 
householders.     It  was  admitted  that  everything  subsequent  to 
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the  last  proclamation,  inclusive  of  tie  rate,  was  valid  and 
r^;nlar,  assoming  the  proclamations,  or  either  of  them,  to 
be  authorised. 

In  1862  a  rate  was  made.  The  Plaintiff  was  a  resident, 
pioperlj  rated,  but  declined  to  pay.  A  notice  was  served  on 
him  as  follows  : — 
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*'ToM.  Taylor,  Esq. 


"  St.  EHda,  20tli  December,  1862. 


"Sip, — ^Take  notice  that  I  will  apply  to  the  Justices  in  Petty 
"  Sessions  assembled  on  the  23rd  instant,  at  nine  a.ni.,  for  a  warrant 
"against  you  for  the  sum  of  £3  7«.  6d,,  and  costs,  for  rates  due 
"on  the  premises  now  held  by  you  in  Alma-street;  and  you  are 
"hereby  required  to  show  cause  on  that  date  why  execution  shall 
"not  issue  against  you  fbr  the  amount  and  costs. 

"Hekey   Wilkinson,  Rate  Collector, 
Inkerman-street  west. 

"Payment  previously  will  oblige." 

Application  on  the  day  named  was  made  to  the  Defendant 
for  a  warrant.  The  Plaintiff  did  not  attend.  A  warrant 
iasaed.  The  goods  of  the  Plaintiff  were  seized ;  he  replevied, 
and  the  action  of  replevin  was  brought. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
Piamtiff  was  entitled  to  recover  in  that  action.  If  the  Court 
should  be  of  opinion  in  the  affirmative,  a  verdict  of  Guilty, 
damages  405.,  and  judgment  for  costs  was  to  be  entered.  If 
in  the  negative,  a  verdict  of  Not  Guilty,  and  judgment  for  costs 
iras  to  be  entered. 


During  the  argument,  by  consent  aU  objections  to  the  plea, 
and  to  want  of  notice  of  action,  were  withdrawn. 

Michie  (Fellows  with  him)  for  the  Plaintiff. — ^The  Council 
have  never  been  incorporated.     An  additional  area^  not  com- 

VOL.  II. — ^LAW.  D 
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prified  In  the  original  petition,  has  been  added.  There  was  no 
power  to  iflsue  snch  a  proclamation  under  the  Act  18  Vk.f 
No.  15,  sea  2.  The  point  has  been  decided  in  the  Supreme 
Court  of  New  South  Wales.  Berry  v.  Graham  (g).  The 
7th  section  will  not  cure  such  a  defect  as  this ;  for,  if  so,  any- 
thing might  be  cored.  Apart  from  this  objection,  before 
a  warrant  is  issued,  ereiy  man  has  a  right  at  Conunon 
Law  to  require  that  he  be  duly  summoned  before  the  tribunal 
having  power  to  issue  the  warrant,  to  show  cause  why  the 
warrant  should  not  be  issued.  This  notice  by  the  polite 
rate-collector  is  no  summons.  We  are  not  bound  to  know 
who  he  is.  By  what  authority  does  he  assume  to  compel  ns 
to  appear  ?  If  we  appeared,  and  he  chose  not  to  appear,  how 
should  we  be  compensated  ?  How  could  the  magistrate  give 
us  costs,  as  we  were  never  summoned,  nor  was  there  any  canse 
before  him.  Hammond  v.  Bendiahe  (r).  In  re  Todmorden  (s), 
Painter  v,  Liverpool  Oil  Oas  Coy,  (^),  Bex  v»  Hughes  (o). 


Higinbotham  (Wood  with  him)  for  the  Defendant. — ^The 
present  objection  to  the  invalidity  of  the  Municipality  cannot 
now  be  taken.  The  Magistrate  was  bound  to  issue  the 
warrant.  Luton  Board  of  Health  v.  Davie  {w)»  Replevin 
does  not  lie  in  such  a  case.  If  this  first  objection  is  tenable^ 
the  plaintifi^  therefore,  cannot  maintain  his  action,  accord- 
ing to  his  own  objection.  The  case  is  similar  to  the  acti 
of  a  Councillor  who  is  elected  de  facto,  though  that  same 
Councillor  may  be  removed  by  quo  warranto  subsequently. 
Besides,  this  objection  is  cured  by  section  7.  Our  Act  18 
Vic.f  No.  15,  is  not  the  same  as  that  in  force  in  New  South 
Wales.  The  case  cited  does  not  apply.  Moreover,  the  pro- 
clamation, or  the  petition  to  alter  the  boundaries,  was  more 
comprehensive  than  a  mere  alteration  of  boundaries  would 
have  required.  It  operates  as  a  new  Act  of  Incorporation. 
Magistrates  cannot  be  required  to  go  behind  the  rate.    AH  the 


(q)  Sup.Ct.N.S.W.,12Feb.,1862. 

(r)  13  Q,  B.,  869. 

(»)  30  L.  J.  Q,  B.,  306. 


(t)  3  A.  &  E.,  438. 

(tj)  lb.,  426. 

(to)  29  L.  J.  Mag.  C^,  173. 
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decisiona  as  to  the  necessity  of  a  summons  go  on  the  simple 
and  eqnitable  principle  that  no  man  shall  have  judgment 
against  him,  without  first  having  an  opportunity  of  being 
beard  against  it  Bex  v.  Benn  (x).  Here  the  Plaintiff  had 
abundant  opportunity  to  be  heard  against  the  issue  of  the 
warrant.  In  Hammond  v,  Bendishe  a  summons  was  required 
by  statute.  No  doubt  this  is  not  a  proper  summons,  but  is 
it  not  a  sufficient  notice  to  come  within  the  principle  that 
forbids  condemnation  of  a  man  until  he  has  had  an  oppor- 
tonity  of  a  hearing  ? 
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Michi$f  in  reply.-— Bepleyin  lies  if  any  execution  issues. 
There  is  no  sound  distinction  between  nullities  and  irregula- 
rities in  inferior  Courts,  as  regards  replevin.  Governor  Bristol 
Poor  V,  Wait  (y).  Eeplevin  lies  against  a  Justice  of  the 
Peace.  St.  JjukiB  Pariah  v,  Middlesex  Justices  (z),  Jones  v. 
Johnson  (a). 

As  to  the  incorporation  by  the  second  proclamation  which 
is  relied  on  as  curing  all  defects,  the  second  petition  was  not 
for  proclamation  of  a  district,  but  for  alteration  of  boundaries. 
The  proclamation  could  not  go  further  than  the  petition  asking 
it  The  summons  in  Hammond  v.  Bendishe  was  a  summons 
after  order,  and  before  warrant.  What  opportunity  of  being 
heard  can  we  be  fairly  said  to  have  had  when  we  received  only 
the  note  of  an  unauthorised,  unknown  person,  that  there  was 
to  be  a  hearing  of  any  kind. 

Stawell,  C.  J. — ^This  la  a  special  case  stated  for  our 
opinion,  in  an  action  of  replevin,  consequent  on  a  distress  by 
the  Defendant,  as  a  Magistrate,  to  enforce  payment  of  a  rate 
Bought  to  be  levied  by  the  Municipality  of  St.  Eilda. 


The  proclamation  declaring  the  district  a  Municipality  is 
impugned.     It  la  said  to  be  ultra  vires,  and  that  no  munici- 


(x)  6  T.  R.,  198. 
(y)  1  A.  &  E.,  264. 


(z)  1  Wilson,  133. 
(a)  6  Exch.,  862. 
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pality  has  been  created;  that  the  Council  have  not  been 
incorporated,  and  no  rate  can  be  legally  struck.  It  is  also 
objected  that  the  Plaintiff,  not  having  been  summoned  pre- 
viously to  the  issue  of  the  warrant,  the  warrant  is  illegal,  and 
the  Plaintiff,  consequently,  entitled  to  recover. 


I  propose  to  consider  the  last  objection  first.  The 
case  sets  forth  a  notice  which  was  served  on  the  Phdntiff 
by  Wilkinsoriy  who  is  described  as  the  rate  collector  of  the 
Municipality  ;  and  it  is  contended  that  this  notice  is  eqaiva* 
lent  to  a  summons,  as  the  object  of  a  summons  to  appear 
before  any  tribunal  is  merely  to  afford  an  opportunity  of 
urging  anything  in  opposition  to  the  warrant  going ;  and  sach 
opportunity  was  thus  afforded.  I  am  compelled  to  hold, 
though  at  first  disposed  to  be  of  a  contrary  opinion,  that  it 
would  be  very  dangerous  to  consider  this  notice  as  equivalent 
to  a  summons.  Regarding  such  a  notice  as  a  summons  might 
lead  to  very  inconvenient  results.  It  might  be  treated  as  the 
process  of  the  Court  for  one,  and  yet  dealt  with  as  no  procesa 
for  other  purposes  ;  and  abuse  of  it  as  process  could  not  be 
directly  punished,  for  the  Magistrates  could  give  no  costs. 
It  is  a  notice  of  intention  to  apply  for  a  warrant.  So  hff 
the  Plaintiff  had  in  substance  an  opportimity  of  showing 
cause,  but  notice  to  him  in  this  way  was  not  sufficient  to  jus- 
tify him  in  assuming  that  if  he  attended,  and  no  farther 
proceedings  were  taken  against  him,  he  would  be  entitled  to  be 
compensated  by  costs.  It  was  not,  therefore,  equivalent  to  a 
summons.  It  remains  to  be  considered  whether  in  all  cases  a 
summons  is  necessary.  Though  the  earlier  authorities  throw 
some  doubt  on  that  point,  the  subsequent  ones  decide,  on  the 
first  principles  of  justice,  that  it  is  necessary  whenever  a 
person  from  whom  a  money  demand  is  made  can  by  any 
possibility  offer  any  excuse  against  his  being  incarcerated,  or 
farther  proceedings  taken  for  the  recovery  of  the  demand,  he 
should  be  afforded  an  opportunity  of  doing  so.  However 
trifling  such  an  objection  may  appear,  it  involves  important 
principles,    and    must    not    be    disregarded.      As  no  sum- 
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moQs    issued,    the    magistrate    cannot   justify    under    the         1863. 

That  disposes  of  the  case.  It  is  unnecessary,  therefore,  to 
pronounce  a  formal  decision  on  the  first  objection  ;  but  I  am 
disposed  to  think  the  case  cited  from  the  Supreme  Court  of 
New  South  Wales,  on  the  analogous  Act  there  to  be  distin- 
guishable from  the  present  case,  inasmuch  as  their  Act  differs 
from  ours.  The  fiskcts  as  regards  acquiescence,  are  vague  and 
loose  ;  but  a  person  receiving  all  the  benefits  of  citizenship  is 
not  permitted  to  impugn  the  existence  of  the  corporate  body 
of  which  he  claims  to  be  a  member ;  and,  by  parity  of  reasoning, 
a  resident  in  a  Municipal  District,  who  derives  all  the  benefits 
therefix>m,  ought  not,  it  would  seem,  to  be  allowed  to  impugn 
the  incorporation  of  the  Municipal  Council,  and  the  creation 
of  the  Municipality. 

Babbt,  J. — Concurring  generally  in  the  judgment  of 
the  Chief  Justice,  I  merely  wish  to  add  a  few  observa- 
tions on  the  importance,  in  principle,  of  what  has  in  the 
course  of  the  case  been  treated  somewhat  lightly.  A  large 
mass  of  cases  has  been  cited  to  show  the  necessity  of  a 
summons  to  afford  an  opportunity  of  showing  cause  against 
the  issuing  of  a  warrant.  I  will  enumerate  some  of  the 
defences,  the  substantial  reasons,  which  a  man  might  be  able 
to  bring  forward  on  being  duly  afforded  such  opportunity. 
His  identity  might  be  mistaken,  and  he  might  prove  that  he 
never  was  an  occupant  of,  or  agent  for,  the  premises.  The 
rate  might  not  be  due — admitting  that  it  had  been  duly  struck. 
The  time  since  the  last  half-yearly  payment  was  made  might 
not  have  elapsed,  and  consequently  the  half-yearly  amount 
claimed  might  not  have  accrued  due.  Moreover,  the  neces- 
saiy  time  might  not  have  elapsed  since  the  notice  had 
expired,  and  thus  also  the  rate  might  not  be  due  ;  or  it  might 
have  been  paid,  either  by  the  previous  occupant,  or  by  the 
landlord,  or  by  himself,  or  by  a  member  of  his  family,  or  by 
some  other  agent,  to  the  rate  collector  himself  or  to  a  former 
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1863. 
Taylor 

V. 

Pattbbson. 


collector.  He  might  be  a  pauper,  and  in  extenuation  of 
non-payment  might  appeal  to  the  merciful  condderationof  the 
Justices,  or  he  might  show  himself  exempt.  These  are  a  few 
instances,  showing  why  it  would  be  contrary  to  the  principles 
of  British  justice  that  a  man  should  suffer  the  inconyenience 
of  the  issue  of  a  warrant  against  him  under  color  of  the  law, 
without  first  having  a  fuU  opportunity  of  being  heard  afforded 
him,  by  summons  duly  authorised. 


WttjiTamh,  J. — I  am  of  the  same  opinion  as  the  Court  on 
the  first  point.  The  warrant,  not  being  preceded  by  a 
summons,  was  illegal— in  fact  a  nulHty. 

Judgment  for  the  FlaMf 


March  2S. 


Ex  Paetb  BARCLAY,  In  kb  PASCO. 

V^RDER  nisi  calling  upon  Pasco,  a  Police  Magistrate 
at  Maryborough,  and  Buzzard,  the  manager  of  the  Maryborou^ 
Mining,  Sluicing,  and  Quartz-crushing  Company,  to  show  cause 
why  a  prohibition  should  not  issue,  restraining  execution  of  the 


On  a 

complaint  of 
encroachment 
under  21  Vtc,, 
No.  32,  a 
Warden  of 

the  Gold-fleldfl   . ,     .  x_  .  ,        j 
made  an  order  Magistrate  s  order. 

as  follows  :— 

"Viaited 

gronndin  Mr.  Warden  CaH,  at  Maryborou^,  had  made   an  ordis 

plrtiM?^  in  the  following  terms  :— "  18th  December,  1862.— Manager 

Bemoyedpick  of  the  Maryborough  Mining,  Sluicing,  and  Quartz-cmshiDg 

from  claim,  company,  on  behalf  of  ^.  Cohen  aud  others,  complains  that 

and  ordered  j^^^  9  claim,  applied  for  under  leasing  regulations,  and  yet 

nnance  mitil  remaining  undisposed  of,  is  -  being  worked  and  interfered 
application 

for  lease  disposed  of."  A  summons  was  issned  against  B.  K,  <f-  E.,  under  sec.  122  of 
the  Act,  for  that  they  "did  retain  possession"  of  the  ground  "after  having  been 
directed"  by  a  Warden,  &c.,  **  to  give  up  possession  of  and  abstain  from  working  the 
same."  There  was  a  conviction.  On  rule  nisi  to  prohibit  execution  of  the  convictioo : 
Held,  that  the  summons  disclosed  no  offence  under  sec.  122  of  the  Act;  and  that  the 
Act  No.  148,  sec.  4,  was  clearly  prospective,  and  had  no  application  to  the  esse. 
Rule  for  prohibition  made  absolute  with  costs. 
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with   by  Barclay  and  Howell^    *  Cropjpei^s  party/  of  Nob,         1863. 

1,  8,  and  10  claims,  King's  lease.    Visited  ground  in  pre-  j^^  parte 

8ence  of  parties.      Removed  pick  and  shovel  firom  claun,  B^l^y 
and  ordered  discontinuance,  until  application  for  lease  disposed        Pasoo. 
of.    (Signed)  F.  Call.     18th  September,  1862." 

Barclay^  Howell,  and  KUpper,  were  summoned  before  the 
Police  Magistrate,  at  Maryborough,  under  21  Vic.  No.  32, 
sec.  122.  The  summons  said  that  they  ^  did  retain  possession 
of  a  piece  of  ground  on  Mariner^s  Bee^  after  having  been 
directed  by  one  of  Her  Majesty's  wardens  of  the  gold  fields  to 
give  up  possession  of^  and  abstain  from  working,  the  same." 
Barclay  was  convicted  in  the  paialty  of  £50,  with  £3  Zb. 
co8t&  The  present  Order  nUi  was  to  restrain  execution  of  the 
above  conviction. 

Fellows,  for  Buzzard  and  others,  showed  cause  against  the 
Order  nisi  for  prohibition. 

AtJaiM  and  Higinbotkam  supported  it. 

Pkb  OuRiAtf. — ^The  summons  discloses  no  offence,  as  it 
does  not  allege  that  the  Defendants  had  ever  been  removed 
from  the  land  by  the  Warden.  It  can  not,  therefore,  be 
supported  und«r  the  Act  No.  32,  s.  122.  Besides,  there  is 
no  evidence  that  Barclay  either  ''forcibly  or  clandestinely 
retook,  or  aideavored  to  retake,  the  possession."  That  section 
should  be  read  strictly.  Its  object  is  not  directly  to  enforce 
orders  pronounced,  but  to  punish  persons  who  resist  or  obstruct 
the  constituted  authorities.  The  Act  No.  148,  s.  4,  which  has 
beeninvoked  in  aid,  was  passed  after  the  application  for  the  lease 
of  the  land  in  question,  and  is  clearly  prospective  only  in  its 
words  and  effect,  and  has  no  application  to  the  present  case. 

The  rule  will  be  absolute  for  prohibition,  with  costs  against 
Buzzard. 

Rule  absolute  accordingly. 
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Gillespie  summoned  Ritchie  for  illegally  impoimding  liis 


RITCHIE,  Appellant,  v.  GILLESPIE,  Rbbpondknt. 

G,  held  a  x\.PPEAL  in  the  fonn  of  a  Special  Case,  from  a  decision  of 

the  B^i^"f     *^®  Magistrates  of  Emerald  HiU. 

Land  and 
Works  to 
graze  cows  in 

the  South         cattle.     Gillespie  held  a  license  from  the  Boaid  of  Land  and 

Park  on  ^ 

conditions         Works,  to  graze  his  cows  in  the  South  Park,  near  Emerald 

that  the^tune     ^ill,  from  the  19th  February,  1862,  during  the  remamder  of 
should  be  that  year ;  one  condition  of  such  license  being  that  the  time 

6  p.m.,  wid       ^^  grazing  should  be  from  six  o'clock,  a.m.,  to  six  p.m. ;  and 

that  no  cows     another  condition  being  that  no  cows  should,  on  any  pretence, 

should  on  any 

pretence  be       ^^  ^^^  ui  the  park  during  the  night.     He  afterwards  obtained 

left  in  the         jgj.^jjjj  ^^  Assistant  Commissioner  of  Lands  and  Surrey  per- 
pa^K  aunng  "  '■ 

the  night.  He  piission  to  enclose  an  acre  of  land  in  the  park  as  a  stock-yard, 

from  the  ^  ^^  ^^^^  ^^  T^^%  the  Assistant-Commissioner  so  waiving, 

Board  leave       as  the  Magistrates  held,  the  condition  against  leaving  the 
to  fence  in  a  ,  i 

stockyard  in      Cattle  in  the  park  at  night.     On  the  6th  October,  Ritchie^  vno 

be^t^^t*^  is  a  gate-keeper  of  the  park,  and  the  servant  of  the  Board  of 

night.    On  Land  and  Works,  found  thirty-three  of  Gillespie^s  cattle  lying 

at V45  p  m.'  ^^^^  outside  the  stock-yard,  at  a  quarter  to  eight,  p.m.,  and 

83  of  his  cows  deeming  this  a  breach  of  the  conditions  of  the  license,  he 

mrcre  found  

lying  down  in  dro^^  the  cattle  to  the  pound.     The  Magistrates  held  that  it 

the  Park  ^^  ^q^  night  when  the  cattle  were  seized  :  and  also  held  that 

outside  the  ° 

stockyard,  and  the  Board  of  Land  and  Works  could  not  legally  impound  the 

bounded.       <^^^^  while  they  were  in  the   park,  but  were  put  to  their 

On  a  summons  remedy  for  breach  of  the  conditions  of  the  license. 

for  illegally 

impounding, 

SftS^h^d  Adamsony  for  the  Appellant — ^Night  means  between  sumise 

that  it  was        and  sunset^  for  all  the  purposes  of  distress, 
not  night,  and 
that  t&  Board 

could  not  The  Eespondent  appeared  in  person. 

legally 

impoimd,  but 

were  put  to 

their  remedy  for  breach  of  the  conditions  of  the  license.    On  appeal :  ffeld,  that  the 

magistrates  were  erroneous  in  both  their  views. 
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Stawell,  C.  J. — ^The  park  might  have  been  grazed  during 
the  day,  from  six  o'clock,  a.m.,  to  six  o'clock,  p.m.,  and  the 
yard  used  between  six  o'clock,  p.m.,  and  six  o'clock,  a.m., 
during  the  night.  The  cattle  ought  not  to  have  been  left  in  the 
park  between  six  at  night  and  six  in  the  morning,  except 
within  the  yard.  The  Magistrates  were  erroneous  in  both 
their  views. 


1863. 
Ritchie 

V. 

Gillespie. 


Conviction  quashed. 

Adainson  did  not  apply  for  costs. 


Appeal  allowed. 


HOUSE,  Appellant,  v,  AH  SUE,  Respondent. 

./jlPPEAL  in  the  form  of  a  Special  Case,  from  the  Court 
of  Petty  Sessions,  Fryerstown. 

The  Appellant,  as  Secretary  to  the  Newstead  District  Boad 
Board,  preferred  a  complaint  against  the  Respondent,  for 
obstructing  and  injuring  a  public  road  at  GuUdford.  A  Crown 
grant,  of  land  adjoining  the  road,  and  in  which  the  road  was 
described  as  a  Gk)vemment  road,  was  produced;  and  it  was 
shown  that  it  had  been  used  as  a  public  road.  A  tracing  of 
the  road  taken  from  an  original  plan,  but  not  certified  to  be  a 
correct  tracing,  was  tendered.  The  Respondent  produced  a 
grant  from  a  Warden  to  mine  on  the  road.  The  Justices  were 
of  opinion  that  it  was  not  proved  that  the  road  was  duly  laid 
oS,  and  used  as  a  public  road ;  that  the  tracing  could  not  be 
received,  and  that  the  holder  of  a  miner's  right,  provided  he 
adhered  to  the  mining  bye-laws,  was  entitled  to  mine  on  any 
road.    The  complaint  was  dismissed. 


March  23. 

A  Crown 
grant  of  land 
acUoining  to  a 
road  describ- 
ing it  as  a 
Government 
road,  together 
with  evidence 
of  user,  18 
evidence  of 
dedication  as 
a  public  road. 

A  Gold- 
Aelds  Warden 
has  no  autho- 
rity to  gnmt 
a  right  to 
mine  under  a 
public  road. 

A  miner's 
right  gives  no 
authority  to 
mine  under  a 
public  road. 
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FellowB  for  the  Appellant — ^The  Crown  grant  referring  to  the 
road,  and  user  consequent  thereon,  is  sufficient  dedication. 
Reg.  V.  East  Mark  (b).  Is  there  then  any  defence  1  A  minei's 
right  does  not  extend  to  land  set  apart  for  any  public  putpoae. 
21  Vic,  No.  32,  sec.  4.  The  only  body— the  Road  Board— 
who  could  have  given  aathority,  have  not  done  so.  25  Vic^ 
No.  148,  sec.  18. 


There  was  no  appearance  for  the  Respondent. 

The  CoUBT  held  that  the  Appellant's  view  was  correct; 
quashed  the  order;  directed  the  case  to  be  remitted  back 
to  the  Justices,  with  the  opinion  of  the  Court  that  the  Crown 
grant,  accompanied  with  user,  was  evidence  of  dedication  of 
the  road ;  and  that  the  holder  of  a  grant,  or  miner*s  rights 
was  not  entitled  to  mine  on  a  public  road  without  the  per- 
mission of  the  proper  authority — ^the  Board  of  Land  and 
Works,  or  District  Road  Board;  and  gave  costs  against 
Ah  Sue, 

Appeal  allowed — Case  remiUed, 
(b)  11  Q.  B.,  877. 


March  28,  dO. 


SOLOMON  r.  FITZSIMMONS. 


u 


JP.,  vnth  %J  SE  AND  OCCUPATION.     Plea  never  indebted.     The 

S.,  moored  his  action  was  brought  by  the  lessee  of  the  Government  patent 

ship  to  tiM       g|£    j^^  WiUiamstown,   to  recover  money  for  the  use  of  the 
jetty  of  i^.,  in       ^  ,  '' 

order  to  jetty  which  is  attached  to,  and  forms  part  oi^  the  slip,  and 

discharge  a 
cargo  of 

timber,  not  on  to  the  jetty,  but  into  the  still  water  sheltered  by  it.    A  landing  stage 
was  also  thrown  out  from  the  ship  to  the  jetty,  and  JP's  men  used  the  jetty  in  passing 
Arom  and  to  the  ship.    There  was  no  evidence  that  Jl  had  any  right  to  the  exdnaive 
use  of  any  part  of  the  jetty. 
Seld,  that  use  and  occupation  for  the  jetty  would  not  lie. 
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is  placed  in  its  podlaoii  for  the  coiiYenienoe  of  workmen         1863. 
employed  in  placing  vessels  on  the  slip.     Defendant^  with  the      s^^^^c^ 
pennission  of  the  Plaintifi^  moored  his  ship  to  the  jetty,  and  <^- 

placed  a  landing-stage  from  the  jetty  to  his  ship,  and  he  and 
his  men  used  the  jetty  in  passing  to  and  from  his  ship ;  but 
he  discharged  his  caigo,  consisting  of  timber,  direct  into  the 
water,  and  did  not  put  any  of  it  on  the  jetty.  The  object  of 
mooring  to  the  jetty  was  to  discharge  caigo  into  the  still  water 
under  the  shelter  of  the  jetty.  There  was  no  evidence  of  the 
Defendant  having  had  the  right  of  exclusive  occupation  of 
any  part  of  the  jetty.  The  jury  found  a  verdict  for  the 
PLiintiff. 

FtUawSf  for  the  Defendant,  in  pursuance  of  leave  reserved 
at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  any  such  occupation  by 
the  Defendant  as  rendered  him  liable  in  this  acdoUt 

Michie  and  Higinbotkam  shewed  cause. — ^The  ship  was 
attached  to  the  jetty,  and  no  one  could  have  detached  her 
without  the  Defendant's  permission  :  that  is  sufficient ;  a 
beneficial  use  is  not  required ;  all  that  is  essential  is  an  entry. 
Edge  v.  Stafford  (c).  Lowe  v.  Boss  (d).  The  evidence  shows 
that  there  was  an  entry  and  user.  The  sailors  used  the 
gangway.  A  mere  license,  if  followed  by  user,  will  be  sufficient ; 
that  license  may  be  either  express  or  implied.  No  actual 
demise  is  necessary,  an  agreement  is  sufficient. 

FeUows  for  the  rule. — The  slip  was  either  the  landlord's  or 
the  pkintifTs,  and  in  his  possession.  There  was  no  use.  The 
distinction  is  clear  between  a  right  to  possession  and  a  use  of 
the  article,  and  a  mere  license  to  use  followed  by  user.  The 
one  will  support  use  and  occupation ;  the  other,  counts  adapted 
to  the  particular  case.  Thus  furnished  lodgings,  if  occupied, 
form  the  subject  matter  of  a  count  for  use  and  occupation ; 

(e)  1  Cr.  &  Jer.,  391.  (<0  6  Excb.,  653. 
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1863.         board  and  lodging  do  not.     So  occupation  of  a  field  does^bnt 
^]^r^|r^      mere  agistment  does  not.     Jayties  v.  Retinoids  [e),     Chetham  r. 
WiUiafnson  (/). 


«. 


FiTZBIHHOyS. 


Stawell,  C.  J. — ^The  objection  to  the  form  of  this  count 
seems  to  me  unanswerable.  There  was  no  such  use  of  the 
jetty  as  would  support  use  and  occupation.  The  possession, 
and  right  to  the  possession,  were  always  in  the  plaintiE  No 
application  was  made  by  the  Plaintiff  at  the  trial  to  amend, 
but  as  he  was  substantially  successful  with  the  jury,  I  think  if 
the  Plaintiff  now  amends  his  declaration,  on  payment  of  costs 
of  trial  and  of  this  rule,  the  present  verdict  may  be  applicable 
to  the  new  count,  and  thus  the  expense  of  a  new  trial  avoided. 
Rule  may,  on  amendment  within  a  month,  be  dischai^; 
otherwise  rule  absolute. 

Rule  accordingly. 


(e)   4  A.  &  E.,  805. 


(/)  4  East,  468. 


March  80. 


ROSTRON,  Appellant,  v.  HASKER,  Respondeht. 


A 


PPEAL  in  the  form  of  a  case  stated  by  the  parties  to  a 


Under  the 

18th  Fir.,  No.       ,  .      ,    ^         , 

42,  sec.  14,  it   plaint  before  the  County  Court,  at  Sandhurst. 

is  the  process 

for  the 

recovery  of 

the  amount 

of  any 

judgment  or 

verdict,  and 

not  the  judgment  or  verdict,  which  must  be  served. 

Where,  on  an  appeal  from  a  County  Court,  stated  by  the  parties,  it  appeared 
uncertain  whether  the  process  mentioned  in  18  Vic.,  No.  42,  sec.  14,  was  served  on 
or  came  to  the  knowledge  of  any  person  in  charge  of  the  Company,  the  Court  ordered 
it  to  be  ascertained  if  the  parties  could  agree  upon  the  facts  as  to  this  point;  after> 
wards  it  appearing  that  the  process  had  not  been  served,  because  there  was  nobody  to 
serve,  the  manager  of  the  Company  having  absconded,  the  Court  held  that  the  order 
appointing  the  Uquidator  to  wind  up  the  company  was  bad,  and  that  he  could  not 
sue  under  it. 


A  judgment  had  been  recovered  by  one  Willimn  Begelhde 
in  the  County  Court  at  Sandhurst  against  the  registered 
manager  of   the    Myers'   Flat   Qold-mining   Company,  and 
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process  of  the  Court  of  Mines  for  the  recovery  of  that 
judgment  had  been  issued  to  the  bailiff,  had  remained 
misatisfied  for  seven  days  (though  no  terminus  a  quo  these 
seven  days  were  reckoned  was  indicated)  and  had  been 
endorsed  by  the  bailiff  with  the  return  of  ntiUa  boria;  but 
there  was  nothing  to  show  that  the  process  had  ever  been 
served  on,  or  had  come  to  the  knowledge  of,  the  manager,  or 
any  other  person  in  any  way  representing  the  company,  so 
that  the  company  might  be  deemed  to  have  had  any  opportunity 
of  being  heard  against  the  order  to  wind  it  up.  The  order 
appointing  the  Respondent  as  liquidator,  tkc,  had  been  made 
on  proof  that  this  judgment  remained  unsatisfied. 
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BOSTBON 
V. 

Haskes. 


The  Respondent,  Hasker,  sued  in  the  Court  below,  in  a 
representative  capacity,  as  the  "  liquidator,  duly  appointed,  to 
the  Myers'  Flat  Gk)ld-mining  Company."  Two  objections  were 
made  to  the  plaint  by  him.  The  first  founded  on  a  denial  that 
there  is  in  law  any  such  office  or  representative  character  as 
that  of  a  liquidator  of  any  company;  the  other  on  the  absence 
of  proof  that  one  of  the  requirements  of  the  Act  18  Fic, 
No.  42,  section  14,  had  been  complied  with. 

Felloics  for  the  Appellant 

J,  W.  Stephen  for  the  Respondent,  cited  Morrel  v,  Merton  (ff). 

Stawell,  C.  J. — Let  it  be  ascertained  whether  the  parties 
can  agree  on  the  point,  whether  there  was  or  was  not  any 
proof  at  the  hearing  of  the  plaint  that  the  process  was  served 
on,  or  came  to  the  knowledge  of,  any  person  ostensibly  in 
chaige.  According  as  it  turns  out,  our  judgment  may  be 
entered  the  one  way  or  the  other. 

Barry,  J. — It  is  a  large  power,  and  it  should  be  exercised 
with  some  strictness. 


(si)  4  Sc.  N.  R.,  306. 


46 


SUPREME  COURT:   VICTORIA. 


1868. 
B06TBOK 

V. 

Haskxb. 


Counsel  were  afterwards  instructed,  and  they  stated  thai 
process  had  not  been  serred ;  that  in  £ict  the  manager  had 
absconded,  so  that  there  was  nobody  to  serve  ;  and  that  the 
property  of  the  Company  had  already  been  sold. 


Stawell,  C.  J. — ^Then  the  appeal  will  be  allowed.    No 
costs  in  the  Court  below. 

Appeal  aUowed. 


EVANS  AND  Othbes  v.  The  QUEEN, 


March  90,  81. 


p 


A  nulway  JL  ETITION  to  her  Majesty  under  the  Act  21  Vic.,  No.  49, 
mfld  b^T^n^'  for  breach  of  contract  made  on  her  behalf  by  the  Government 
S.  and  others    of  the  colony.     The  petition  set  forth  articles  of  agreement 

by  the  l^i^  made   on  the  22nd  of  July,  1858,  between  the  petitioneis 

01  Works 

contained  the  following  terms.  The  contractors  tendered  to  make  the  railway  for 
£1,271,841  11«.  2d,,  according  to  specification,  &c.,  and  schedules  of  work  and  prices. 
The  Board  contracted  to  pay  according  to  the  prices  in  the  schedules,  but  in  the 
event  of  there  being  any  discrepancy  between  the  amount  in  the  schedules  and  the 
gross  sum  tendered  for,  and  if  such  amount  should  be  in  excess  of  such  gross  sum, 
then  the  contractors  were  to  be  bound  by  the  gross  sum,  and  all  the  prices  in  the 
schedules  to  be  reduced  on  all  the  works  performed  under  the  contract,  in  proportion 
to  such  discrepancy  of  excess.  The  contract  contained  a  "  Recapitulation  "  in  which  the 
sums  for  each  of  the  seyen  sections  of  the  line  were  put  in  a  column,  and  their  total  shown, 
amounting  to  £1,374,963  15^.  8(2.;  and  underneath  this  total  were  the  words  and  figures 
"Less  7i  per  cent,  for  the  entire  work  £103,122  4^.  6d"  This  sum  was  subtracted 
reducing  the  total  again  to  £1,271,841  11«.  2d„  the  gross  sum  tendered  for. 

JSxtras  were  to  be  paid  for  in  ac<5ordance  with  the  schedule  of  prices  which  the 
contractors  should  set  opposite  the  quantities  in  their  tender. 

The  schedule  of  quantities  attached  to  the  specifications  represented  the  work  to  be 
performed  under  the  several  contracts,  and  the  engineer-in-chief  reserved  power  to  make 
alterations,  additions,  or  deductions,  which  were  to  be  allowed  for  at  the  rates  set 
against  the  several  items  of  the  schedules. 

The  contractors  were  to  furnish  fortnightly  accounts  of  work  to  the  engineer-in-chief^ 
which  he  would  examine,  and  if  correct  he  would  certify  the  same,  and  on  his  oertifi- 
cate  the  Qovemment  would  pay  to  the  contractors  the  amount  so  certified,  deducting 
ten  per  cent.  £10  out  of  every  £100  to  be  retained  in  the  hands  of  the  Government 
until  such  deductions  should  amount  to  the  sum  of  £10,000,  when  the  amount  might, 
at  the  option  of  the  contractors,  be  invested  in  Victorian  Railway  Debentures  bearing 
interest ;  and  the  contractors  should  be  entitled  to  receive  the  interest  accruing  on  the 
said  debentures. 

Held,  on  demurrer,  (1)  That  the  words  "  Less  7|  per  cent,  for  the  entire  work  "  did 
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of  the  one  part,  and  the  members  of  the  Board  of  Land  and 
Works  on  behalf  of  her  Majesty,  of  the  other  part ;  whereby 
alter  reciting,  inter  alia,  that  the  Board  had  accepted  the 
Petitioners'  tender  for  the  construction  of  the  Geelong  and 
Ballarat  Railway,  the  parties  covenanted  with  each  other, 
amongst  other  matters,  as  follows : — ^That  Petitioners  should 
make  tind  complete  the  Railway  between  Qeelong  and  Ballarat^ 
fifty-two  miles  and  sixty-five  chains,  or  thereabouts,  in  all 
respects  according  to  the  specification  in  the  schedule,  and  the 
drawings,  pLins,  and  sections  mentioned ;  and  should  make,  do, 
and  execute,  all  such  extra  or  substituted  works,  as  should  be 
required  by  the  Board.  That  the  Board  should,  from  time  to 
time,  pay  the  Petitioners  the  amount  which  should  under  the 
provisions  in  the  29th  clause  of  the  specification  in  the 
schedule,  be  certified  from  time  to  time  by  the  engineer-in- 
chief  to  be  due  for  work  performed  under  that  contract. 
That  the  amount  payable  to  the  Petitioners  for  the  perfor- 
mance of  the  said  works  should  be  estimated  by  the  prices 
mentioned  in  the  schedules  and  supplementary  schedules 
contained  in  the  specification,  in  accordance  with  the  34th 
dause  thereof;  ''but  in  the  event  of  there  being  any  discre- 
pancy between  the  amoimt  in  the  schedules  and  the  gross  sum 
of  £1,271,841  lis.  2d.,  mentioned  in  the  tender,"  a  copy  of 
which,  &c.,  ''  and  if  such  amount  should  be  in  excess  of  such 
gross  sum,  then  the  petitioners  should  be  bound  by  such  gross 


1863. 

EVASB 
V. 

Thb  Qubek. 


not  entitle  the  oontracton  to  charge  the  full  Bchednle  prices  because  they  were  not 
allowed  to  perform  the  entire  work.  (2)  That  the  extras,  as  well  as  the  specified  work, 
were  to  be  performed  at  the  reduced  prices.  (3)  That  in  the  paragraph  concerning 
the  ten  per  cent,  to  be  retained  by  the  Goyemment,  the  latter  words  did  not 
limit  the  power  g^ven  in  the  earlier  words  to  deduct  ten  per  cent,  after  £10,000  had 
aocumulated. 


In  a  petition  by  S.  and  others  against  The  Queen  for  a  breach  of  contract,  it  was 
averred  that  The  Queen  "  discharged  "  the  Petitioners  from  obtaining  the  certificate  of 
the  engineer-in-chief,  **  and  dispensed  with  such  certificate/'  The  Respondent  pleaded 
that  the  "discharge  and  dispensation"  was  not  (like  the  contract)  under  seal.  The 
Petitioners  demnn«d,  "  for  that  a  deed  was  not  necessary."  « 

Held,  that  as  the  word  "  discharge"  might  mean  either  dispensation  or  prevention, 
and  as  the  Respondent  had  not  objected  to  the  breach  on  the  ground  that  it  was 
uncertain  which  meaning  was  intended,  the  Petitioners  were  at  liberty  to  contend 
that  they  meant  prevention ;  that  in  this  view  the  breach  was  sufficient,  and  plea  bad. 
Demurrer  therefore  allowed. 
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1868.         Bum,  and  all  the  prices  in  the  schedules,  exduaiye  of  the 
Eyaits        supplementary  schedule,  should  be  reduced  in  respect  of  all 
^      ^'  works  performed  under  this  contract,  in  proportion  to  such 

discrepancy  of  excess."  That  no  deviation  from  the  contract 
will  be  allowed  without  the  sanction  in  writing  of  the  engineer- 
in-chief  ;  '^  nor  will  any  claim  for  extras  be  allowed  under  any 
pretence,  unless,  previous  to  the  commencement  thereof  a 
written  order  for  the  same  from  him  can  be  produced  ;*'  and 
measurements,  and  accounts  of  day-work,  shall  be  sent  in,  &c. 
''  That  aU  extras  ordered  shall  be  paid  for,  and  all  deductions 
for  omissions  shall  be  made  in  accordance  with  the  schedule  of 
prices  which  the  contractors  shall  set  opposite  the  quantities 
in  their  tender  as  hereunto  annexed,"  <bc.  The  petition  then 
set  forth  the  material  conditions  of  the  specification.  They 
are  as  follow : — 29th.  The  contractors  shall  furnish  fortnightly 
accounts  of  work,  &c.,  to  the  engineer-in-chie^  which  he  ^nll 
examine,  '^  and  if  correct  he  will  certify  the  same,  and  on  his 
certificate  the  Government  will  pay  to  the  contractors  the 
amount  so  certified,  deducting  ten  per  cent.,  say  £10  out  of 
every  £100,  to  be  retained  in  the  hands  of  the  Government 
until  such  deductions  shall  amount  to  the  sum  of  £10,000, 
when  the  amount  retained  may,  at  the  option  of  the  con- 
tractors, be  invested  in  Victorian  Railway  debentures,  bearing 
interest ;  and  the  contractor  shall  be  entitled  to  receive  the 
interest  accruing  on  the  said  debentures  as  it  becomes  due." 
34th.  "The  contractors,  in  their  tenders,  must  state  their 
price  for  each  work  separately,  agreeably  to  the  annexed 
schedule  descriptions  of  them,  and,  where  quantities  are  given, 
must  cany  out  their  estimate  of  the  cost  at  the  several  prices 
they  shall  set  opposite  to  such  quantities."  41st.  "  The  con- 
tractors will  be  required  to  provide  cash  security  to  the 
amount  of  £30,000  sterling,  which  said  sum  of  £30,000  must 
be  paid  into  her  Majesty's  Treasury,  at  Melbourne,  to  the 
credit  of  the  President  of  the  Board  of  Land  and  Works,  &c 
42nd.  "  Should  the  engineer-in-chief  consider,  at  the  end  of 
the  first  six  months  after  his  certificate  of  completion,  that  the 
contractors  have  maintained  and  upheld  all  the  works,  to  the 
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tnie  intent  and  meaning  of  this  specification,  and  to  his 
satisfaction^  the  contractors  shall  be  entitled,  on  the  engineer's 
certificate  to  that  effect,  to  receive  half  of  the  retained  per 
centage  from  the  Qovemment ;  and  at  th^  expiration  of  twelve 
calendar  months  from  the  date  of  that  certificate  of  completion, 
and  of  the  line  being  opened  for  public  traffic,  the  contractors 
shall,  on  receiving  a  final  certificate  from  the  engineer-in-chief 
that  the  whole  of  the  works  are  in  the  most  perfect  state  of 
repair,  as  hereinbefore  described  and  set  forth  in  this  specifi- 
cation, be  entitled  to  receive  from  the  Government  the 
remaining  half-part  of  the  retained  per  centage,  together  with 
the  cash  security."  43rd  E. — "  The  schedules  of  quantities 
attached  to  the  specifications  are  to  be  considered  to  represent 
the  work  undertaken  to  be  performed  under  the  several  con- 
tracts, and  it  is  to  be  distinctly  understood  that  the  engineer- 
in-chief  reserves  to  himself  fiill  power  to  make  any  alterations, 
additions,  or  deductions  he  may  think  fit  from  the  works  of 
the  contract,  such  alterations,  additions,  and  deductions  to  be 
allowed  for  at  the  rates  set  against  the  several  items  of  the 
schedules  of  quantities  and  supplementary  schedules  accom- 
panying the  tender." 


1863. 
Evans 

V. 

The  QuEEif. 


The  breaches  assigned  were  as  follows : — First  breach  :  That 
though  the  petitioners  entered  on  the  work,  and  gave  fortnightly 
accounts,  and  the  engineer-in-chief  certified  the  said  accounts, 
'^yet  your  Majesty  did  not  pay  the  petitioners  immediately  upon 
the  granting  of  the  said  certificates,  the  amount  so  certified, 
less  £10  out  of  every  £100  of  such  amount."  Second  breach  : 
that  before  suit  ''the  deductions  aforesaid  amounted  to 
£10,000,"  and  were  retained  in  the  hands  of  the  Government, 
and  yet  your  Majesty  did  not,  "  after  such  deductions  had 
amounted  to  that  sum  (£10,000),  pay  to  the  Petitioners 
immediately  upon  the  granting  of  said  certificate  the  amount 
certified."  Third  breach  :  that  a  schedule  of  prices  was  by 
Petitioners  set  opposite  the  quantities  in  their  tender,  and  they 
performed  extra  works,  and  before  the  commencement  thereof 
a  written  order  for  the  same  was  obtained  from  the  engineer- 
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^2™^  in-chief  and  produced ;  and  proper  acoormts,  shoviiig  the 
Btaits  measnrement  and  day  work,  were  forwarded  to  the  en^seer 
ThbQuxik.  ui-chief;  and  although  the  PetitionerB  performed  all  other 
conditions  precedent,  yet  your  Majesty  has  not  paid  for  iha 
said  extras  ^  in  accordance  with  the  schedule,  but  at  another 
rate  of  payment."  Last  breach :  "  that  your  M^esty  dis- 
charged the  Petitioners  from  obtaining  from  the  engineer-m- 
chief  a  certificate  that  the  whole  of  the  works  had  beeo 
completed  to  his  satisflMtion  and  dispensed  with  such  certifi- 
cate," and  although  six  months  after  such  discharge,  dec.,  had 
elapsed,  <fec.,  "  and  although  your  Majesty  at  the  end  of  that 
time  discharged  the  Petitioners  from  obtaining  the  engbieer-iii- 
chiefs  certificate,  ^.,  yet  your  Majesty  has  not  paid  your 
Petitioners  half  of  the  said  per  centage." 

Nine  pleas  were  pleaded  by  the  Bespondent.  The  second 
plea  set  forth  condition  43B  of  the  specification,  -wh&ehj 
the  engineer-in-chief  reserved  power  to  direct  deyiations  in  the 
level  or  course  of  the  line,  and  whereby  it  was  stipulated 
"  that  such  deviations  shall  in  no  manner  vitiate  the  contract^ 
but  the  cost  thereof  shall  be  paid  for  or  deducted  in  accordance 
with  the  schedule  of  prices  accompanying  the  tender."  It 
then  set  forth,  as  part  of  the  contract,  the  fioUowing  doea- 
ment: — 

"  Eecapitulation. 

"  Section  No.  20  £417,462    6    S 

"Section  No.  21  107,911  11  10 

"Section  No.  22  206,472  18    6 

"  Section  No.  23  99,473    2    2 

"Section  No.  24  127,766    0    9 

"  Section  No.  25  169,185    7    4 

"Section  No.  26  246,693    8  11 


(( 


£1,874,968  15   8 
Less  7i  per  cent,  fbr  the  entire  work  ...    108,122    4   6 


M 


Qrand  Total £1,271,841  11   2 


(Signatures  of  the  parties.) 


CASES  AT  LAW.  51 

The  plea  then  ayerred,  among  other  matters,  in  respect  of  all  ^  jj^» 
specified  works,  that  immediately  after  the  engineer  had 
granted  eveiy  certificate,  ''the  amotmt  so  certified,  less  JSIO, 
and  less  £7  10«.  out  of  every  £100,  of  such  amount  was  paid 
to  the  Petitioners."  The  sixth  plea  was  a  similar  plea  as  to 
exfra  works.  The  ninth  plea  was  to  the  effect  that  the 
contract  between  the  parties  was  tmder  seal,  and  that  the 
«  diBchaige  and  dispensation'*  mentioned  in  the  last  breach  of 
the  petition  was  not  by  deed  under  seal. 

The  Petitioners  demurred  to  the  sixth  plea^  because,  inter 
(dia,  ''the  said  twentieth  condition  provides  that  all  eiOrai 
ahaU  be  paid  for  in  accordance  with  the  said  schedule  of 
prices;  and  it  is  no  answer  to  a  breach  of  that  condition  to 
allege  that  payments  were  made,  deducting  £17  10«."  (instead 
of  £10). 

They  demuired  to  the  ninth  plea,  for  that  a  deed  was  not 
oeoeflsary. 

They  replied  to  the  second  plea,  that  the  schedule  of  prices 
there  mentioned  was  the  same  mentioned  in  the  petition  to 
have  been  by  the  PetitionerB  set  opposite  the  schedule  of 
quantities  in  their  tender ;  and  to  this  replication  the  Bespon- 
dent  demurred,  saying  that  the  fact  there  alleged  was  no 
answer  to,  or  avoidance  of,  the  contract  in  the  Recapitulation 
in  the  second  plea  set  forth  ;  and  that  seven  and  a  half  per 
cent  should  be  deducted  from  the  sum  to  be  paid  to  the 
Petitioners  in  the  events  mentioned,  less  ten  per  cent,  to  be 
retained,  pursuant  to  the  twenty-ninth  condition. 

The  Petitioners  delivered  the  following  points  on  argument : 
"That  the  £7  10s.  per  cent,  was  to  be  deducted  only  in  the 
event  of  the  "entire  work"  being  executed.  That,  as  part  of 
the  "entire  work"  has  been  abandoned,  the  condition  on 
which  the  deduction  is  to  be  made  does  not  attach.  That  the 
£7  10«.  is  not,  under  any  circumstances,  to  be  deducted  from 

E  d 
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1863.  tiie  price  of  extras,  but  only  from  the  contract  sums.    That  a 

Eyans        deed  was  not  necessary  for  the  discharge  in  the  last  breacL 

V. 

Thb  Qubxn. 

The  Respondent's  points  on  argument  were  : — ^That  the 

second  breach  in  the  petition  is  bad  in  substance,  because  that 
even  in  the  parts  of  the  contract  set  out  in  the  petition,  the 
Queen  was  not  bound  to  pay  the  Petitioners  the  sums  certified 
after  the  deductions  had  amounted  to  £10,000,  but  only  the 
amount  certified,  less  a  per  centage.  That  the  Queen  was 
entitled  to  make  the  same  deductions  after  the  per  centage 
retained  had  amounted  to  ten  thousand  pounds  as  before. 
That  the  proviso  as  to  deducting  seven  and  a-half  per  cent 
for  the  whole  work,  mentioned  in  the  recapitulation  clause, 
qualified  the  clauses  of  the  contract  set  out  in  the  petition  as 
to  the  sums  to  be  paid  to  the  Petitioners,  and  enabled  the 
Queen  to  deduct  seven  and  a  half  per  cent,  on  all  work  done, 
whether  extra  or  contract  work,  in  addition  to  ten  pounds  per 
cent,  mentioned  in  the  petition.  That  to  allow  of  a  dispensa- 
tion of  the  provisions  of  said  contract  as  to  the  engineer-m- 
chief  s  certificate  a  deed  was  requisite,  the  contract  having 
been  by  deed. 

Fellows  (Michie  with  him)  for  the  Petitioners.  The  first 
questions  are  whether  ten  per  cent,  can  be  deducted,  after  the 
deductions  amounted  to  £10,000 ;  and  whether  seven  and 
a  half  per  cent,  can  be  deducted  when  the  whole  woiks 
are  completed.  The  work  is  to  be  done  at  one  certain 
price,  if  the  whole  is  to  be  done ;  but  if  the  whole  is  not 
to  be  done,  then  the  scheduled  prices,  and  not  the  aggr^te 
of  prices,  is  to  be  followed.  The  result  may  be  that  the 
whole  amount  to  be  received  may  exceed  the  aggr^ate,  bat  it 
was  not  intended  that  any  deduction  should  be  made,  unless 
the  Petitioners  got  the  whole  of  the  work  contempLited. 
Sinclair  v,  Bowes  {It).  If  the  amount  is  very  much  one  way 
or  the  other,  a  jury  will  determine  on  the  matter  substantially. 

(A)  9  B.  &  C,  92. 
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There  is  to  be  no  deduction  from  extras.  The  schedule  specifies 
the  deductions.  Those  deductions  are  from  the  contract 
price,  in  which  it  is  clear  that  extras  are  not  included.  The 
last  question  is  whether  there  can  be  a  dispensation  of  the 
certificate,  save  by  deed, — ^whether  a  condition  mentioned  in 
a  deed  can  be  got  rid  of  in  any  other  way  than  by  a  deed. 
Cart  V.  AmbergaU  Bailway  Coy,  (j). 


1868. 

Evans 

p. 

The  Quexn. 


Billing  f  Harris  with  him)  for  the  Respondent,  was  stopped 
by  the  Court  as  regards  the  ten  per  cent,  deduction.  Seven 
and  a  half  per  cent,  may  be  deducted  from  any  work, 
whether  extra  or  not,  if  in  substitution.  The  Government 
contracts  for  whatever  work  shall  be  done  in  each  contract. 
There  may  be  a  deduction  in  some,  only,  of  the  tables.  The 
whole  contract  is  to  be  taken  together,  and  subject  to  each 
condition,  and  each  enabling  clause.  Although  the  amounts 
are  set  out,  any  alteration  in  the  sections  is  to  be  made  as 
we  please,  with  or  without  deductions.  How,  then,  can  it 
be  said  that  there  should  be  no  deductions?  This  is  exclusive 
of  the  question  of  extras.  Contracts  are  to  be  construed 
as  the  mass  of  mankind  would  construe  them.  Piatt  on 
Covenants^  136,  Broicning  v,  Wright  {k).  This  right  of  deduc- 
tion overrides  all  the  rest  of  the  contract.  The  question 
of  eitras  is  involved  in  the  same  point  of  view,  taking  each 
section  separately.  The  work  in  that  section  was  to  be 
Bflbject  to  the  deductions  of  seven  and  a  half  per  cent.,  and  to 
all  the  other  powers  contained  in  the  contract  itself.  As  to 
discharge.  The  act  in  the  case  relied  on  was  a  prevention, 
not  a  discharge.  In  this  case  discharge  must  mean  discharge 
or  release.     TJiames  Ship  BwMing  Coy,  v.  Royal  Mail  Coy,  (J), 

Fellows  in  reply.  The  word  "  discharge"  means  prevention. 
Any  other  mode  of  pleading  would  have  been  pleading  evi- 
dence, and  was  unnecessary.     Prevention  is  a  discharge,  Ripley 


U)  17Q.B.,  127. 
(*)  2  Bos.  &  P.,  18. 


(0  81  L.  J.  C.  P.,  169. 
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V.  M'Clure  (m).  Discharge  and  dispensation  are  inartificial 
expressions,  but  sufficient  on  general  demurrer.  The  aigament 
for  the  Respondent  admits  that  all  deductions  are  in  the  same 
position.  The  document  is  to  be  construed  according  to  its 
strict  and  grammatical  construction.  Doe  dem,  Essand  v, 
Goodwin  (n).  The  distinction  is  not  observed  between  scbe- 
dules  of  prices  and  schedules  of  quantities.  The  stipulatum 
only  relates  to  specified  work,  not  work  to  be  done  under 
the  contract. 


Stawbll,  C.J. — From  so  much  of  the  contract  as  was  set 
out  in  the  pleadings,  it  appeared  that  the  petitioners  were  the 
successful  tenderers  for  the  formation  of  part  of  the  Qeelong 
and  Ballarat  Railway,  at  a  gross  sum  of  £1,271,841  lU  Sd 
By  the  contract  the  Petitioners  agreed  to  execute  all  tlie 
specified  work,  and  also  any  alterations  and  additions,  and  the 
Respondent  agreed  to  pay  the  sums  mentioned  in  die 
engineers  certificates,  deducting  ten  per  cent^  The  amount 
retained,  when  it  reached  £10,000,  was  at  the  option  of  die 
contractors  to  be  invested  in  Goyemment  debentures,  and 
payments  were  to  be  estimated  by  the  prices  set  forth  m  a 
schedule  of  quantities  and  prices ;  the  aggregate  of  which 
prices,  if  in  excess  of  the  sum  mentioned  in  the  tender,  was  to 
be  reduced  to  that  sum.  In  addition  to  the  clauses  in  the 
contract,  one  of  the  conditions  or  paragraphs  in  the  specifi- 
cation provided  that  extras,  additions,  and  deductions  were 
to  be  paid  for,  and  made  according  to  the  said  schedule  of 
prices. 


The  contract  was  not  very  formally  drawn.  The  aggr^ate 
of  the  scheduled  prices  exceeded  the  sum  mentioned  in  the 
tender,  but  instead  of  reducing  the  price  of  each  item,  a  som 
being  seven  and  a  half  per  cent,  on  the  whole  work  was 
deducted  from  the  aggregate,  which  was  thus  reduced  to 
the  gross  sum  of   £1,271,841    ll*.   fid.     The  provisions 


(»)  4  Exch.,  345 ;  and  in  error, 
5  Exch.,  146. 


(»)  4  M.  &  Or.,  465. 
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respecting  the  inyestiBg  in  debentures  of  the  deductions  of 
ten  per  cent.,  and  the  payment  of  extras  or  deductions,  were 
not  so  clearly  expressed  as  they  might  have  been.  The 
petitioners,  on  the  argument  of  the  demurrers,  objected  that 
80  soon  as  the  amounts  deducted  reached  dS  10,000  no  further 
deductions  were  to  be  made.  There  is  an  obvious  distinction, 
in  our  opinion,  to  be  obseryed  between  the  deducting  ten  per 
cent.,  and  the  retaining  in  the  hands  of  the  Government, 
nninvested  and  unproductive,  the  amount  so  deducted. 
According  to  the  contract,  the  Respondent  was  to  pay  the 
amount  of  the  engineer's  certificates,  deducting  ten  per  cent 
The  clause  might  have  stopped  there.  The  subsequent  part 
of  the  provision  relates  to  the  mode  of  investing  the  amount 
deducted,  it  does  not  even  purport  to  limit  the  power  pre- 
viously given  in  express  terms  of  deducting  £10  for  every 
£100. 


1868. 
EvAirs 

V, 

Thb  Qubsn. 


We  do  not  rest  our  judgment  on  the  argument  urged  at 
the  Bar,  of  the  improbability  that  in  a  Government  contract 
for  work  to  an  amount  of  a  million  and  a  quarter,  the  con- 
tractors were  to  be  required  to  give  security  for  its  due 
execution  and  continuance  for  six  months  after  completion, 
to  an  amount  of  practically  only  JB30,000.  The  Court  is  to 
expound,  not  to  make  a  contract  for  the  parties ;  but  we  think 
that  according  to  the  sound  construction  of  that  contract,  the 
Bespondent  was  empowered  to  deduct  £10  from  every 
£100  of  the  amount  mentioned  in  the  engineer's  certificates, 
and  that  the  provision  for  investment  inserted  for  the  con- 
tractor's benefit  in  no  way  controls  that  power. 


The  next  points  urged  by  the  Petitioners  were,  first,  that  if 
the  whole  of  the  specified  work  was  not  executed,  payment 
was  to  be  made  according  to  the  prices  as  originally  set  out 
in  the  schedule,  and  not  according  to  the  prices  reduced  by 
seven  and  a  half  per  cent. ;  and  next,  that  under  no  circum- 
stances was  any  reduction  from  the  scheduled  prices  to  be 
made  for  extras. 
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1868.  Xhe  first  of  these  objections  concedes  that  according  to  the 

EvAifs        constmction  of  the  contract  the  measure  of  damages  on  a 
^      ^'  breach  for  nonpayment  might  be  less  if  the  whole  of  the 

specified  work  was  completed  than  if  a  part  only  was  execated. 
We  cannot  think  that  this  was  the  intention  of  the  parties. 
The  contractors  offer  to  execute  the  specified  work  for  the  som 
mentioned  in  their  tender.  In  compliance  with  the  require- 
ments of  the  specification  they  set  out  a  schedule,  not  of 
quantities  merely,  but  also  of  prices.  The  amotmt  payable  to 
them  is  to  be  estimated  by  these  prices,  and  in  the  eyent  of 
the  aggregate  being  more  than  the  sum  mentioned  in  the 
tender,  they  were  to  be  bound  by  that  sum,  and  the  prioes 
were  to  be  reduced.  Had  the  contract  been  formally  drawn 
up,  the  price  of  each  item  ought  to  have  been  reduced,  and  bj 
these  prices  so  reduced  the  contractors  were  to  be  bound  **  in 
respect  of  all  works  performed  under  the  contract.'*  If  this, 
the  formal  mode  had  been  adopted,  the  present  objection  could 
scarcely  haye  been  raised.  The  informality  cannot  alter  the 
agreement  or  intention  of  the  parties.  The  words  "  for  the  entire 
works,**  in  the  recapitulation,  were  relied  on  as  showing  that 
no  deduction  was  to  be  made  unless  the  entire  work  was  com- 
pleted ;  but  these  words  are  in  our  opinion  merely  explanatory 
of  the  amount  deducted,  namely,  seyen  and  a  half  per  cent 
on,  or  for,  the  whole  of  the  works  specified ;  which  rate  of 
seyen  and  a  half  per  cent  is  to  be  deducted  from  each  section 
or  portion  of  the  work. 

Again,  extras  are  to  be  paid  for,  and  deductions  made  at 
the  same  rate.  If  the  one  class  is  to  be  paid  for  at  the  full 
rate,  the  other  is  to  be  allowed  at  a  similar  rate — ^and  thos 
deductions  would  be  made  at  higher  prices  than  the  work 
executed  was  to  be  paid  for.  The  contract  had  provided  for 
a  reduction,  on  a  certain  eyent,  of  the  prices  in  the  schedule. 
It  was  not  essential,  though  it  might  haye  been  more  formal, 
to  repeat  this  proyision  in  eyery  subsequent  part,  both  of  the 
contract  and  of  the  conditions  annexed  to  it,  in  which  reference 
was  made  to  the  schedule  of  prices.     The  subsequent  con- 
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ditioD,  though  made  part  of  the  contract,  cannot  by  implication         ISGS. 
control  the  express  terms  of  the  contract  itself.     To  make  the         Eyakb 
whole  coni^stent,  the  words  "  schedule  of  prices  *'  in  the  20th 
condition  must  be  taken  to  mean  schedule  of  prices  reduced 
if  necessary,  so  as  to  make  their  aggregate  not  in  excess  of 
the  sum  named  in  the  tender. 

We  think  the  construction  contended  for  by  the  Petitioners 
would  lead  to  inconsistencies  amounting  almost  to  absurdities. 
The  sums  originaUy  inserted  in  the  approximate  estimate 
of  quantities  and  prices,  when  reduced,  became  no  longer 
of  efficacy,  and  the  reduced  prices  were  alone  to  form  the 
estimate  for  payment  of  all  work  performed  under  the  con- 
tract^ whether  only  a  portion  of,  or  an  addition  to,  the 
specified  work. 

As  regards  the  last  breach,  the  sufficiency  of  which  has 
been  questioned  on  the  argument  of  the  demurrer  to  the  last 
plea,  we  think  that  as  the  word  '^  discharge"  admits  of  two 
constructions — dispensation  and  prevention — and  as  the 
Respondent  has  not  objected  to  the  breach,  on  the  grounds 
that  it  was  uncertain  which  meaning  the  word  was  intended 
to  bear,  the  Petitioners  are  at  liberty  to  contend  that  by 
discharge  they  meant  prevention,  and  according  to  this  con- 
stmction  the  breach  is  in  our  opinion  sufficient.  The  objection 
is  somewhat  technical,  but  as  we  are  informed  this  breach  is 
traversed  by  other  pleas,  it  will  be  unnecessary  to  give  leave 
to  amend. 

The  demurrer  to  the  last  plea  will  be  allowed.  On  all  the 
other  demurrers,  judgment  for  the  Eespondent. 
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,25^        THE  BOARD  OP  LAND  AND  WORKS  v.  GLASS, 
March  31,  SICHEL,  AND  THROCKMORTON. 

April  1. 

^H.^tS?'^  ^/  JJeTINUE  to  recover  iron  railway  bars  stored  with  the 

JUm    (j"     JV» 

declBTed  in  an  Defendant  Throckmorton^  and  which  the  other  two  Defendants 
a«^n  against  ^^^^^^  ^  ^^^  purchased. 

Defendants, 

8,,  &.,  &  21,  Deolabation  :  "  For  that  whereas  the  Plaintiff  heretofore  to  wit 

^*^rmSl         t  "  ^^  ^^  ^^  ^y  °^  October  aj).  1861  delivered  to  the  Defendant 

in  deHmte.    T,  **  <*rtfun  g^oods  to  wit  [10,000  bars  of  iron  &c.]  to  be  re-delivered  by 

treated  the  "  the  Defendants  to  the  Plaintiffs  when  they  should  be  thereto  after- 

connt  as  in  '•  wards  required  yet  the  Defendants  though  afterwards  requested  by 

tort,  and  «  ^jjg  plaintiffs  so  to  do  have  not  nor  has  either  of  them  as  yet  delivered 

Fi^t      *1f;  **  ^^^  wmQ  or  any  part  thereof  to  the  Plaintiff^  bat  so  to  do  have  and 

(2)  a  tr^^rse '  ''  ^^^  ^^  them  hath  hitherto  wholly  refiised  and  each  of  them  refuses 

of  delivezy  of  '*  and  still  ui^ustly  detain  and  each  of  them  detains  the  same  fiom  the 

the  goods.    8,  «  Plaintiff^    £8,000  damages/' 
and  Q,  treated 

in  (ieeuHfe,  and  The  Defendant  Throckmorton  pleaded — 1,  Not  gniliy. 
pleaded  2,  Traverse  of  delivery  of  the  goods. 

(1)  non  detinet,      '  •'  ° 

but  (2)  a 

^^^onf  ^^       ^®  ^*^®'  Defendants  pleaded— 1,  Non^dednet;  2,  Traverse 

The  parties       of  possession — ^npon  which  issues  were  joined, 
went  to  trial 
on  these 

informal  issues.  On  the  eve  of  the  trial  8,  took  out  a  summons  to  the  Fkuntifls 
alone,  to  show  cause  why  proceedings  should  not  be  stayed  as  against  him,  on  delivenr 
up  of  the  goods  detained,  and  payment  of  \a,  damages  and  costs.  The  PlaintiiBi 
attended,  and  consented,  and  an  order  was  made  in  terms  of  the  summons ;  but  no 
step  was  taken  to  remove  8*a  name  from  the  record.  At  the  trial  there  was  a 
velvet  as  to  0^.,  for  the  Plaintiffs,  damages  It, ;  and  a  verdict,  as  to  21,  of  **  not 
guilty,"  but  with  a  special  finding  amounting  to  *' guilty."  Three  rules  were  obtained; 
(1)  by  the  PlaintiA  to  enter  on  the  record  the  order  obtained  by  8.  to  stay  pro- 
ceedings  against  himself;  (2)  by  &,»  to  arrest  judgment ;  X^)  by  Plaintifib,  to  enter 
a  verdict  against  T,  on  the  second  issue,  and  for  a  new  trial  on  the  first  The  Court 
discharged  the  first  rule,  as  of  no  avail,  and  with  costs,  but  giving  terms  as  to  amend- 
ment of  the  record.  It  also  discharged  the  second  rule,  but  without  costs,  because  of 
the  terms  on  which  it  dealt  with  the  third  rule.  It  made  absolute  the  third  rule,  for  a 
new  trial,  without  costs  of  the  rule  or  of  the  trial. 

Per  Cwriam, — ^Though  the  action  of  detinue  partakes  both  of  the  nature  of  an 
action  founded  on  contract,  and  of  one  founded  on  tort^  yet  no  case  has  yet  been 
decided  that  a  verdict  for  one  of  several  Defendants  in  detinue  must  enure  to  the 
benefit  of  all,  as  in  other  actions  founded  wholly  on  contract.  By  parity  of  reasoning, 
the  Defendants,  like  the  Plaintifis,  in  detinue,  do  not  stand  in  the  same  position  as  in 
other  actions  on  contract,  and  are  therefore  not  precluded  from  the  consequence  of  a 
verdict  passing  in  &vor  of  one,  but  against  others. 


OASES  AT  LAW. 

The  day  before  the  trial,  the  Defendant  Siehd  took  ont  a 
summons  to  stay  the  Plamtiff's  proceedings  against  him  on 
his  giving  up  the  rails  he  had,  namely  822,  and  paying  1^. 
damages,  and  costs  to  be  taxed. 
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An  order  to  stay  proceedings  against  Sichd  was  made  on 
the  terms  of  the  smnmons.  An  order  for  deliyery  of  the 
rails  was  given  to  the  plaintiff,  and  the  rails  were  delivered, 
bnt  no  step  was  taken  by  any  party  to  remove  his  (SicJiels) 
name  from  the  record.  The  case  went  to  trial.  There  was  a 
verdict  for  the  Plaintiff,  damages  1«.,  against  Olass^  as  to  822 
rails.  There  was  a  verdict  of  '^  Not  Qnilty"  in  favor  of 
Throckmorton,  but  there  was  also  a  special  finding  that  he  did 
detain  the  goods,  bat  not  wrongfolly,  as  he  did  not  know  to 
whom  to  deliver  them. 

In  this  state  of  things,  three  roles  mm  were  obtained : — 

1 .  A  role  on  behalf  of  the  Defendant  Glass  for  the  Plaintifis, 
to  show  csnse  why  judgment  should  not  be  arrested. 

2.  A  rule  on  behalf  of  the  Plaintiffs  for  the  Defendant 
Throdemortonj  to  show  cause  why  there  should  not  be  a  new 
trial  on  the  first  issue,  and  why  judgment  should  not  be 
entered  for  the  Plaintiffs  on  the  second  issue,  notwithstanding 
the  verdict,  on  the  grounds  that  the  finding  of  the  Jury  on  the 
first  issue  was  against  evidence,  and  that  the  issue  on  the  2nd 
plea  was  immaterial,  the  bailment  therein  alleged  not  being 
traversible. 

3.  A  rule  on  behalf  of  the  Plaintiffs,  to  enter  a  suggestion 
on  the  record  of  the  Judge's  order  to  stay  proceedings  against 
the  Defendant  Sichd. 


Sewdl  and  Dawson  for  the  Plaintiffs;  Fellows  for  the 
Defendant  Glass;  and  Michie  and  Higinbothofn  for  the 
Defendant  Throckmorton. 
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Fellows  showed  canse  against  the  rule  to  enter  a  suggestion. 
— This  rule  is  useless.  If  this  action  is  ex  contractu  the  Judge's 
order  ought  not  to  have  heen  made.  The  suggestion  is  of  no 
value.  If  the  action  is  in  tort  the  same  effect  might  be 
gained  by  a  nolle  prosequi. 


Setcell  for  the  rale. — We  do  not  propose  to  ent^  a  nolle 
prosequi.  The  present  is  a  novel  application,  but  it  is  rendered 
necessary  in  consequence  of  the  astuteness  of  the  Defendant 
Sichel. 

SeweU  and  Dawson  showed  cause  against  the  rule  to  arrest 
the  judgment.  Damages  may  be  assessed  separately.  Bail- 
ment is  not  trayersible.  Whitehead  v,  Harrison  (o).  Broad- 
bent  V,  Ledward{p),  If  the  bailment  is  not  trayersible,  the 
action  is  in  tort,  not  contract.  Judgments  are  different  in 
debt  and  detintie,  Dalston  v.  Janson  (q).  The  action  of 
detinue  is  an  anomaly.  It  is  on  the  debateable  ground  of  tort 
and  contract,  but  it  partakes  of  the  former  rather  than  of 
the  latter.  Gladstone  v.  Hill  (r),  Dalton  v.  Howard  (s),  ClefnenU 
V,  Flight  [t),  Mason  v,  Canot  (r). 

Stawbll,  C.  J. — There  are  three  rules  in  this  case,  and  it 
is  impossible  to  deal  properly  with  any  one  without  considering 
the  others  also.  The  first  is  to  arrest  judgment,  on  the 
ground  that  the  action  is  in  detinue,  and  a  verdict  for  one 
Defendant  enures  as  a  verdict  in  favor  of  all.  The  second  is 
for  a  new  trial,  on  the  ground  that  there  was  a  special  verdict, 
which  in  effect  was  a  verdict  against  Throckmorton,  and  yet 
the  Jury  found  a  verdict  in  his  favor ;  and  thirdly,  to  cure 
defects,  there  is  a  rule  to  enter  a  suggestion  on  the  record  of 
the  order  to  stay  proceedings  against  Sichel. 


(o)  6  Q.  B.,  423. 
(p)  llA.  &E.,  209. 
(q)  5  Mod.,  89.     S.  C.  2Wms. 
Saimd.  Il7d. 


(r)  ICt,&  Jer.,  565. 
(*)   5  Car.  &  P.,  346. 
(0  16  M.  &  W.,  42. 
(v)  12/6.,  674. 
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The  action  is  in  detinne  ;  the  declaration,  to  say  the  least,  is 
infonnaL  The  Defendants,  however,  instead  of  objecting  to  it, 
plead :  two  of  them  treating  it  as  in  detinue,  and  the  third  as — 
it  is  difficult  to  say  what,  but  as  a  kind  of  bailment ;  two  of  them 
traverse  what  is  not  alleged,  and  the  other  pleads  not  guilty. 
Issue  is  joined.  On  the  very  morning  that  the  case  is  going  to 
trial,  one  of  the  Defendants,  Sichel,  obtains  an  order  on  a  sum- 
mons taken  out  by  himself  to  stay  proceedings  against  him  on 
his  payment  of  all  costs  then  incurred — which  practically  must 
have  been  all  the  costs  in  the  action,  as  briefs  must  then  have 
been  deliyered,  and  all  other  costs  of  trial  already  incurred — 
and  delivering  up  822,  which  is  said  to  have  been  all,  the  rails. 
That  summons,  however,  did  not  propose  the  conferring  power 
to  enter  a  verdict  either  for  or  against  the  Defendant  Sichd, 
or  to  remove  him  from  the  record,  and  the  order  sought  must 
necessarily  have  left  the  record  in  an  imperfect  state.  The 
other  Defendants  were  not  called  on  by  the  summons  to 
appear,  though  if  it  were  a  bond  fide  arrangement  it  is  diffi- 
cult to  see  how  with  propriety  they  could  be  left  out.  The 
case  went  to  trial.  After  trial  the  Plaintiffs  were  necessarily 
embarrased  how  to  proceed.  The  verdict  was  against  OlasSy 
the  value  of  the  raUs  being  ascertained.  There  was  no 
verdict  as  against  8ichd.  There  was  a  verdict  in  favor  of 
Throdcmortony  with,  however,  an  express  finding  that  he  did 
actually  detain  the  rails — the  Jury  considering  that  as  he  did 
not  wrongfully  detain  them,  it  was  not  just  to  find  a  verdict  of 
guilty  against  him. 
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The  first  rule,  to  enter  a  suggestion  on  the  record  of  the 
order  to  stay  proceedings  against  Sichd,  would  not  meet 
the  object  of  that  rule.  The  order  itself  appearing  on  the 
record  would  not  be  a  verdict.  There  was  an  obvious 
omission,  the  Court  does  not  know  why,  to  deal  with  Sichel 
as  a  party  at  the  time  that  order  was  made ;  there  is  his 
name  still  on  the  record.  That  rule,  therefore,  must  be  dis- 
charged, and  with  costs,  for  it  is  difficult  to  see  what  advan- 
tage could  have  been  derived  from  it.     But  the  Court  gives 
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leave  to  apply  to  the  Jadge  to  amend  his  order  by  making  it 
to  enter  a  yerdict  against  Svchd^  if  Sichd  does  not  object 

The  rale  to  arrest  judgment  is  based  on  the  assumption  that 
the  action  is  in  detinue,  and  that  a  verdict  in  detinue  in  &Tor 
of  one  Defendant  is  equivalent  to  a  verdict  for  alL  There  is 
no  question  whatever  that  the  action  of  deiinue  ia  anomaloos, 
as  partaking  both  of  the  nature  of  an  action  founded  on  oontract 
and  on  tort;  but  no  case  has  yet  been  decided  that  a  verdict 
for  one  of  several  Defendants  in  detinue  must  enure  to  die 
benefit  of  all,  as  in  other  actions  founded  wholly  on  contract 
On  the  contrary,  it  has  been  decided  that  if  all  the  Plaintiffi 
in  detinue  are  not  joined,  the  objection  must  be  taken  advaB- 
tage  of  by  way  of  plea  in  abatement ;  which  in  effect  decides 
that  the  Plaintiffs  do  not  stand  in  the  same  position  as  in 
other  actions  on  oontract ;  and,  by  parity  of  reasoning,  the 
Defendants  do  not  so  stand,  and  all  are  therefore  not  pre- 
cluded by  a  verdict  passing  only  against  one  but  in  fisvor  of 
the  others.  The  rule  to  arrest  judgment  will  be  discharged, 
and  without  costs,  as  the  substantial  merits  are  disposed  of 
by  the  manner  in  which  we  deal  with  the  last  rule. 


On  the  last  rule  the  verdict  for  the  Defendant^  Tkrockmovitm^ 
cannot  stand — the  verdict  being  for,  but  the  finding  being  in 
effect  against  him.  The  pleadings  are  wrong  on  both  sides. 
The  Defendants  should  have  taken  out  a  summons  to  set  the 
pleading  of  the  Plaintiffs  right.  The  Defendant  Throdb- 
morton  has  urged,  and  I  think  properly,  that  this  is  a  bad 
count  in  detinue.  If  that  were  so,  why  did  he  not  apply  to 
set  it  aside  ?  As  we  do  not  wish  to  send  down  a  record  to  t 
second  trial  in  such  a  state  as  this,  in  making  the  rule  absolute 
we  give  leave  to  amend  the  pleadings  on  either  side  as  the 
parties  may  be  advised.  We  give  no  costs  of  the  rule,  and 
no  costs  of  trial. 


CASES  AT  LAW.  63 


M'LEVY  V.  MATTHEWS  ato  Others.  k!^^ 

.  April  1. 

.ZxGTION  for  Breach  of   an  Agreement  to  employ  the  i9,  at 

Plaintiff  as  editor  on  certain  terms.      Pleas :    1.  Did  not  ^"^^^^^ 

and  M*L.  at 

promise.     2.  Traverse   of   Plaintiff   haying    entered    into  Sandhnnt 

Defendant's  service.    8.  Performance,  tel^S^/ 

letter  as  to  the 

At  the  trial  at  Sandhurst  before  WHUams^  J.,  it  appeared  |,y  the  former 
that  the  Plaintiff  was  employed  by  the  proprietors  of  the  ^  ^X^^  * 
Bendigo  Advertiser  newspaper,  and  that  in  consequence  of  the  adailyjonmal. 
offer  made  to  him  by  the  Defendants,  the  proprietors  of  the  sept'^^m^ 
Mount  Alexander  MaUy  he  was  induced  to  resign  his  situation  a  letter  of 
and  enter  into  an  engagement  with  them.    For  a  breach  of  which  was  "  if 
this  agreement  by  an  improper  dismissal  the  present  action  P'^^  ^  P^ 
was  brought.     The  material  question  was  whether  a  contract  accepted." 
to  satisfy  the  Statute  of  Frauds  had  been  duly  entered  into,     ^""^y^® 

sent  a  signed 

The  documents  which  the  Plaintiff  proved  as  embodying  the  jpE!^tmg 
contract  on  which  he  sued,  were  as  follow : —  P'*^*  "^^  hi 

some  respects 
qualifying  the 

On  the  8th  September,  1862,  M'Levy  received  at  Sand-  I^attto^ 
hurst,  from  an  agent  of  Messrs.  Matthews,  Saint  and  Co.,  of  of  terms.   On 

Castiemaine,  a  telegram  in  these  words :—  m*l!^^    ^ 

answered  the 
''Meet  Mr.  8<dm  at  the  coach  this  afternoon  j  he  leaves  this  at  half-   telegram  of  S. 

'' past  twelTo.    Do  nothing  in  meantime."  by  a  signed 

"  telegram 

saying    "Will 

write  by  .the  g^nard  to-night."    On  that  same  night  ITX.  wrote  to  ^9.  a  signed  letter, 

meeting  the  price  and  the  new  terms,  and  saying — "  This,  unless  contradicted  by  ten» 

am.,  Wednesday,  I  shall  consider  yonr  proposition,  and  tender  my  resignation  to  my 

employers.''    8^  on  the  lOth,  answered  by  a  signed  letter  referring  to  M'L,*9  letter  of 

the  9th,  and  concluding  "  Drop  me  a  telegram  to-morrow  stating  day  and  hour  [for 

meeting  '*  the  mnners"]  and  they  shall  be  informed  thereof  on  Friday."    M^L,  on  the 

nth  replied  by  signed  telegram,  saying,  "Will  meet  the  runners  at  four,  p.m., 

on  Saturday,  2l8t."    Every  one  of  tnese  documents  had  not  so  strict  a  connection 

as  might  be  with  every  other  one  of  the  series ;   some  could  not  be  connected  with 

others  by  direct  reference  from  these  to  those,  but  they  could  be  so  connected  by 

direct  reference  in  them  to  intermediate  ones,  which  in  their  turn  directly  referred 

to  the  others. 

SM^  nevertheleBB  that  the  whole  were  sufficiently  connected  to  satisfy  the  Statute  of 

Frauds. 
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1863.  On  that  afternoon    M'Levy  met   Saint  at  the  coach  at 

M*Lety  Sandhurst,  and,  after  a  conference,  the  following  memorandnm 

Ttf  .li ^*^  drawn  up  and  signed  for  one  of  the  parties  : — 

Ju.  A.XVL'JULJt  W  S. 


u 

€t 
St 
€€ 
<t 


« 


Twenty  per  cent,  on  guaranteed  orders  printing  and  advertising; 
ten  per  cent,  on  accounts  given  for  collection  and  collected;  five  per 
cent,  on  orders  taken,  without  responsibility  when  paid;  twelve 
months'  agreement,  with  three  months'  expiration  at  end  of  time,  if 
price  as  per  telegram  be  accepted ;  papers  folded  for  the  publisher ; 

**  small  room  for  his  use ;  weeklies,  at  3d.  to  the  publisher ;  necessary 
posters  and  advertisements  respecting  publication,  free  of  cost ;  settle- 
ment at  end  of  first  month,  fortnightly  afterwards ;  town  papers  paid 
end  of  quarter ;  publisher  to  order  a  certain  number,  with  a  margin 

"  of  100  a  week.    (Signed)    Agreed,  C.  A.  Saint,  pr.  M.  S.  and  Co." 

On  the  morning  of  the  9th  of  Septemher  M*Levy  verbally 
informed  Saint  at  Sandhurst  that  the  price  would  be  bs,  6dL 
per  quarter.  On  the  afternoon  of  the  same  day  Saifit  for- 
warded from  Castlenudne  to  M'Levy  the  following  telegram : — 

"  Telegram  for  Mr.  JkDLevy, 

"  Castlemaine,  Sep.  9, 1862. 

"  Advertiser  OfSiCXi. 

"  Publisher  to  pay  5*.  6<i.    Agreed  to.    Fifteen  per  cent,  (your  old 

"  price)  instead  of  twenty  per  cent,  guaranteed.    First  payment  at  the 

'*  end  of  a  fortnight  instead  of  month.    No  other  exception.  When  wiB 

you  come  ?     Important  to  commence  canvass  early.    To-morrow  we 

announce  thirteen  shillings. 

(Signed)  "  Matthbws,  Saint,  and  Co." 

M'Levy  sent  the  following  answer. 

"  Sandliurst,  Sept.  9, 1862, 
"  Just  received  telegram.     Will  send  in  resignation  to-morrow,  and 
write  by  the  guard  to-night.     Don't  announce  appointment  until 
**  Friday. 

"Jaxea  M*Lkvt." 

On  the  same  eyening  M'Levy  wrote  the  following  letter,  and 
sent  it  by  the  guard : — 

«  Sandhurst,  Sept.  9, 1862. 
"  Dear  Sir, — I  send  by  bearer  your  watch  and  ring,  and  £5  1^.  left 
by  you.  Respecting  time  of  going  to  Castlemaine,  I  w^iU  do  so  as 
early  as  possible,  but  it  is  due  to  the  firm  with  which  I  have  been  80 
long,  and  by  whom  1  have  been  treated  with  such  consideration,  that 
my  departure  should  be  attended  with  as  little  inconvenience  as 
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"possible  to  thfim.    Ton  know  in  all  tbingB  I  like  to  act  as  honorably  1863. 

**  as  possible,  and  after  being  treated  with  such  unlimited  confidence,  I        mct^pvt 
"would  not  like  to  make  an  unworthy  return.     I   will  be  down  as  ^^ 

**  early  as  possible — I  think  at  latest  at  commencement  of  next  quarter.  Matthews. 
"  Meantime,  be  kind  enough  to  make  out  a  list  of  town  run  and  of  your 
"post  subBcribers.  Let  me  know  if  you  have  any  in  Sandhurst,  as  in 
"  starting  your  daily  it  is  necessary  there  should  be  no  want  of  system, 
"or  anomaly  in  your  charges.  I  would  suggest  you  decide  upon  a 
"  price  per  inch  for  ordinary  advertisements  which  flow  into  the  office 
"  without  special  arrangements.  Our  price  is  £2  lOf .  per  inch,  per 
"  month,  daily,  and  £5  per  quarter ;  but  I  think,  considering  the  dis- 
proportion in  the  price  of  the  papers,  that  £2  per  inch,  per  month, 
"  and  double  that  for  a  quarter,  should  be  your  maximum  amount ;  of 
"  course,  auctioneers  should  be  charged  full  scale  as  before.  I  hope  you 
"  will  assign  these  remarks  to  the  mutual  interest  I  feel  in  your  success, 
"now  that  I  am  connected  with  you,  and  not  to  any  impertinent  desire 
"  to  interfere  in  your  affairs,  whatever  price  you  fix  on.  If  you  let  me 
"  know,  I  will  prepare  a  scale  for  your  approval,  charging  half-month 
"at  the  rate  of  two-tMrd  month,  thus  giving  inducement  to  insert 
"whole  month.  Tou  say  my  commission  is  to  be  as  formerly,  viz., 
"  fifteen  per  cent,  on  payment  and  collection  of  the  money  by  me,  and 
"  without  any  liability  on  my  part.  This,  unless  contradicted  by  ten, 
"a.m.,  on  Wednesday,  I  shall  consider  your  proposition,  and  tender  my 
"  resignation  to  my  employers.    Please  excuse  haste,  and  believe  me, 

•«  Yours  truly,  "  J.  M'Levy. 


(( 


"  P.S. — Please  give  the  requisite  notice  to  the  runners  that  they  are 
"  to  make  their  arrangements  with  me." 


This  letter  was  enclosed  in  an  enyelope  bearing  a  proper 
address,  bat  the  envelope  was  not  produced  at  the  trial.  The 
letter  came,  however,  from  the  custody  of  the  Defendants. 

On  the  10th,  the  following  letter  was  received  by  M*Levy 
by  post : — 

"  Mail  Office,  Castlemaine,  Sept.  10, 1862. 
"  Dear  Sir, — I  am  much  obliged  to  you  for  your  care  of  my  watch, 
"  &e.,  which  1  received  safely  last  night.    1  walked  from  the  Big-hill,  and 
got  in  about  ten,  awf^y  tired. 

"  Of  course,  we  should  not  wish  you  to  act  otherwise  than  honorably 
towards  the  Advertiser,  but  I  suggest  to  you  that  the  earlier  you  are 
here  to  make  arrangements  with  the  runners,  and  to  inaugurate  your 
system,  the  better  for  you  and  us  too.  If  you  can  manage  to  be  here 
'^a  week  before  the  end  of  the  month  I  think  you  should  do  so.  If  we 
"  fix  a  time  for  meeting  the  runners,  on  a  Tuesday,  Thursday,  or  Satur- 
"  day,  could  you  not  manage  to  come  down  P    Name  a  time  for  meeting 
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them  neit  week^  and  I  will  take  care  they  are  here — ^they  wiH  bire 
notice  on  Tuesday  morning,  or  earlier,  that  after  the  1st  October  they 
must  place  themselves  under  your  directions  on  Friday.  We  will 
attend  to  your  request  as  to  making  out  the  list  of  the  present  town 
run  and  post  subscribers,  and  also  decide  an  advertinng  rate,  of  wfaidi 
you  shall  be  immediately  informed.  Of  course,  we  receire  yoor 
suggestions  in  the  spirit  in  which  they  are  tendered,  and  thank  yoa 
for  them.  When  I  made  the  proposition  that  you  should  guarantee 
your  orders  for  advertisements  and  printing  at  twenty  per  cent,  I 
was  under  the  impression  I  was  simply  renewing  the  old  terms. 
Matthews  informs  me  it  was  fifteen  per  cent.,  and  that  caused  the 
alteration  as  mentioned  in  telegram.  However,  there  will  be  no 
difficulty  on  this  head,  as  you  are  not  likely  to  canvass  for  orders 
where  there  is  any  doubt  of  solvency. 

"If  you  decide,  as  I  hope  you  will,  on  meeting  the  runners  next 
week,  drop  me  a  telegram  to-morrow  stating  day  and  hour,  and  tbej 
shall  be  informed  thereof  on  Friday  by 
"Tours  very  truly, 

"  C.  A.  Saint,  pr.  M.  and  Co.* 

M*Levy  sent  a  telegram  as  fallows  : — 

"  11th  Sept.,  1862. 
«  To  Mr.  Saikt,  M,  A,  MaU  Office,  Castlemwne. 
"  WUl  meet  the  runners  at  four  p.m.  on  Saturday,  2l8t. 

«JaMEB  MliEVT.** 


In  addition  to  this  written  evidence,  there  was  parol  testi- 
mony that  no  other  telegram  bnt  the  one  of  the  9th  September 
was  ever  sent  by  the  Defendants  to  the  Plaintiff,  on  the 
subject  of  price.  A  rerdict  was  returned  for  the  Plaintifr,. 
damages  £259,  and  in  pursuance  of  leave  reserved  at  the 
trial,  a  rule  nisi  was  obtained  for  a  nonsuit  upon  the  following 
grounds — That  Plaintiff  was  not  wrongfully  dismissed,  he 
having  refused  to  perform  his  part  of  the  agreement,  and 
therefore  the  Defendants  were  entitled  to  rescind  the  contract 
— That  the  declaration  does  not  set  out  the  agreement 
correctly  in  material  particulars — That  there  was  no  sufficient 
memorandum  in  writing  to  satisfy  the  fourth  section  of  tbe 
Statute  of  Frauds. 


Mkhie  and  Hartley  now  showed  cause. — The  names  both 
of  the  Plaintiff  and  of  the  Defendants  appear  in  the  contract 
There  is  a  reference  throughout  the  whole  of  the  docxunents 
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which  Bhom  that  all  of  them  relate  to  the  same  eabject 
maiter.  Even  parol  evidence  is  admisaible  to  prove  the 
ideotitj  of  a  docoment  referred  to.  Here  no  such  evidence  ia 
necessary,  as  the  document  itself  contains  internal  evidence. 
Bot/dell  ».  Drummond  (w),  Cliium  v.  Cook  (x),  WaHs  v.  Aint- 
Korth  (jf).  Wood  V.  Copper  Miners'  Compani/  (s),  Beala  v, 
Steitart  (a),  Dobdl  v.  Hutchinton  (b> 

Higitihotham  for  the  mle. — All  the  names  should  appear  on 
the  same  paper.  The  documents  are  not  expressly  referred  to, 
the  one  by  the  other.  Nothing  less  than  that  will  suffice. 
Even  if  there  was  a  contract  to  satisiy  the  statute,  Plaintiff 
left  of  his  own  accord,  because  he  was  to  pay  5*.  Gd.  for  the 
papers.  Papers  meant  all  the  papers.  If  it  was  so  intended, 
free  papers  ought  to  hare  been  expressly  excepted. 

Stawll,  C-  J. — Three  objections  have  been  taken  by  way 
of  nonsuit,  the  last — whether  this  contract  complies  vrith  the 
requirements  of  the  Statute  of  Frauds — being  the  only 
important  one.  It  is  said  that  the  names  do  not  appear,  but 
that  is  only  another  way  of  putting  the  substantial  objection. 
These  letters  and  telegrams  are  some  signed  by  one  party,  and 
others  by  the  other :  and  if  all  form  but  one  agreement,  the 
objection  that  the  names  do  not  appear  is  not  tenable;  for 
tiiey  do  appear  several  times  over  on  one  or  other  portion  of 
these  various  docnments.  Whether  all  these  docnment«  can 
be  connected  together  in  such  a  way  as  to  satisfy  the  statute  is 
the  point  really  at  issue.  It  is  not  a  correspondence  by  letter 
entirely,  or  by  telegram  alone,  but  by  both.  Taking  the  first 
document  signed  by  Saint,  and  following  the  various  comma- 
nicatjons  between  the  parties  since  that  agreement,  I  think  that 
these  docomentfl  may  be  connected  together.  There  is  a  preli- 
minary letter  irom  the  agent  of  the  Defendants  to  the  Plaintiff, 
wluch — though  perhaps  forming  no  part  of  the  agreement — 

(•)  11  Eait,  112.  W  7  C.  B.,  906. 

(i)  1  Sch.  &  Lef.,  83.  (o)  7  H.  &  N.,  753. 

(ji)  31  L.  J.,  Escfa.  MS.  (h)   3  A.  &  E.,  36S. 


68 


SUPREME  COURT:   VICTORIA. 


1863.  jg  a  natural  introduction  to  the  Plaintiff*8  case.  The  secosd 
M'Leyt  document  is  the  agreement  of  the  8th  September,  drawn  up 
Matthews  *^^  signed  by  Saint,  It  refers  to  a  telegram — ^refers  to  a 
price  to  be  fixed  by  telegram.  Then  follows  a  telegram  of 
the  9th,  which  contains  in  itself  internal  eridence  that  it  u 
the  one  referred  to  in  the  agreement  of  the  8th.  It  id 
signed  by  the  same  person,  and  is  addressed  to  M'Lety.  It 
also  says  fifteen  instead  of  twenty  per  cent.,  and  a  month  is 
altered  to  a  fortnight  Those  two  references  to  terms  in  the 
agreement  of  the  8th,  by  themselyes  show  that  this  telegrsm 
must  be  the  one  referred  to  in  that  agreement.  In  addition 
to  that,  another  telegram  is  addressed  to  the  Defendants  by 
the  Plaintiff,  in  which  he  says  he  will  write,  and  the  Plaintiff 
does  write,  and  the  letter  written  is  signed  by  the  Plaintiff, 
and  though  the  enyelope  is  not  forthcoming,  yet  the  letter 
itself  evidently  refers  to  the  agreement  and  the  telegram.  A 
letter  is  sent  in  answer  by  the  Defendants.  From  all  these 
documents — ^the  one  referring  to  the  others  or  some  of  them, 
in  such  a  way  as  without  any  parol  eyidence  to  connect  the 
whole  with  each  other — we  think  a  clear  contract  may  be 
made  out. 

It  is  unnecessary  to  consider  the  other  objections,  for  in  my 
opinion  there  is  no  eyidence  that  the  Plaintiff  refused  to 
perform  his  part  of  the  agreement ;  and  that  taken  on  the 
ground  of  yariance,  has  not  been  pressed.  The  rule  wiU  be 
discharged. 

Barrt,  J. — The  judgment  of  the  Court  is  not  to  be  regarded 
as  in  the  slightest  degree  interfering  with  the  proper  mode  of 
expounding  the  Statute  of  Frauds.  The  principles  laid  down 
in  the  many  cases  cited  are  capable  of  application  to  new 
circumstances  and  new  states  of  society.  Modem  science  has 
invented  a  new  mode  of  correspondence  by  telegram,  as  it 
is  called,  and  many  circumstances  in  connexion  with  this  new 
mode  of  communication — economy,  and  other  considerations 
— induce  persons  to  be  extremely  sparing  of  words  in  such 
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correspondence.  It  is  not  in  accordance  with  the  spirit,  or  ^863. 
the  appropriate  means  for  this  mode  of  correspondence,  to  use  M*Lbvt 
long  recitals,  or  unnecessary  verbiage;  so  that  it  may  be  »  ^' 
difiBcult  to  saj  in  a  protracted  series  of  communications  by 
this  means,  that  every  link  is  directly  connected  with  the 
others.  But  this  is  not  a  case  of  correspondence  wholly  by 
that  mode,  as  it  was  expanded  by  letters  also ;  and  though  it 
would  be  difficult  to  show  the  connection  of  each  message  by 
the  new  mipde  of  communication,  still,  if  the  letters  supply 
the  links,  and  connect  the  whole  into  one  written  negotiation, 
that  supersedes  the  necessity  for  the  immediate  reference  from 
one  to  the  other  of  each  intermediate  communication.  The 
subsequent  letter  explains  away  the  mistake,  and  connects  all, 
as  if  every  one  contained  an  allusion  to  the  preceding  one. 
Thus  a  continuous  stream  of  written  communication  is  con- 
stituted, partly  by  telegram,  and  partly  by  letter.  There  was 
evidence  to  show  that  there  were  no  other  telegrams ;  but  it 
is  put  beyond  all  doubt  by  the  final  letter,  which  connects  the 
whole  sufficiently  to  satisfy  the  Statute  of  Frauds. 

Rule  nisi  far  nonsuit  discharged. 


TAYLOR  V,  ROBINSON. 


R 


April  1. 


'EPLEVIN.      Avowry  for  rent  in  arrear.      Same  as      jj.  by 
bailiff  of   one  James.      Same  as  bailiff  of   one   Thompson,  if^^^^ 

conveyed 
land  to  J.  and  B.  on  trusts.  He  then  for  valuable  consideration  mortgaged  to  Tucker 
in  fee.  He  then  for  valuable  consideration  demised  (as  agent  for  the  trustees)  to 
Taylor  for  a  term.  Taylor  paid  some  rent  to  R.  as  agent  for  the  trustees,  but  was  then 
compelled  by  Trucker  to  attorn  to  him,  and  pay  him  rent.  iZ.,  as  agent  for  the  trustees, 
put  in  a  distress  ;  Ta^Uyr  brought  replevin,  and  R.  avowed  for  rent  in  arrear,  and  as 
bailifiF  of  the  trustees.  At  the  trial  there  was  a  verdict  for  Taylor,  with  leave  to  move 
to  enter  the  verdict  for  JB.  on  the  ground  that  Taylor  was  not  at  liberty  to  prove,  or 
rely  on  proof,  that  the  voluntary  settlement  by  J2.  was  void  or  voidable  as  against 
Tucker,    A  rule  mei  was  obtained  accordingly,  and  cause  shown. 

Htld,  that  Taylor  did  not  dispute  his  landlord's  title,  he  only  showed  that 
it.,  by  his  own  act  had  deprived  himself  of  the  title  he  previously  nad.  Rule  nin 
discharged. 
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1863. 
Taylok 

V. 

RoBiirsoK. 


Pleas  in  bar :  Kon  tenuit;  Hiens  in  arrear]  and  a  third  denying 
Defendant  was  bailiif ;  upon  which  issues  were  joined.  At  the 
trial  it  appeared  that  on  the  29th  March,  1856,  the  Defendant 
executed  a  post  nuptial  Toluntary  settlement  of  the  land— 
from  which  the  distress  mentioned  in  the  pleadings  was 
taken — to  trustee)^,  James  and  Barton,  in  fayor  of  his  wife 
and  himself,  and  in  November  of  the  same  year  mortgaged 
this  land  to  Tucker,  to  secure  payment  of  jB1,000,  then 
advanced.  On  the  4th  March,  1859,  the  Defendant  executed 
a  lease  of  this  land  to  the  Plaintiff,  who  continued  to  pay  lus 
rent  to  the  trustees  of  the  settlement^  until  Tucker,  by  threats 
of  an  ejectment,  induced  him  to  attorn.  After  the  attorn- 
ment to  Tucker,  a  distress  was  made  by  Robinson,  as  agent 
for  the  trustees,  for  rent  then  in  arrear  under  the  lease. 
This  distress  was  replevied,  and  the  present  action  was 
brought.  A  verdict  was  returned  for  the  Plaintiff,  but  leave 
was  reserved  to  the  Defendant  to  move  to  enter  the  verdict 
for  him.  Accordingly,  Hiffinbotham  obtained  a  rule  nwr  to 
enter  a  verdict  for  the  Defendant,  on  the  grounds  that  the 
Plaintiff  was  not  at  liberty  to  prove,  or  rely  on  proof,  that  the 
deed  of  settlement  of  29th  March,  1856,  was  void  or  voidable, 
as  against  the  purchaser  Tucker, 


FeUotcs  shewed  cause.  A  voluntary  settlement  may  be 
defeated.  Taylor  is  in  the  same  position  as  if  he  had  been 
ejected.  Doe  dem  Parry  v.  Jam^  (c),  Doe  dem  Newman  r. 
Hivsham  (rf),  Dickenson  v.  Wright  (e).  A  mortgagee  may  oust  a 
tenant  as  a  tresspasser.  Rogers  v.  Hwnphreys  (/),  Evans  v. 
Elliott  (g).  Young  v,  ViUUern  (h). 

Higinbotham,  in  support  of  the  rule.  The  action  is  brought 
by  the  tenant,  to  set  at  defiance  the  landlord's  title.  His 
being  permitted  to  do  so,  is  in  direct  opposition  to  the  role 
prohibiting  a  tenant  to  dispute  his  landlord's  title. 


(c)  16  East.,  212. 

(d)  17  Q.  B.,  723. 
\e)   5H.  &N.,  401. 


(/)  4  A.  &  E.,  299. 
(^)  9  A.  &  E.,  342. 
(A)  8  H.  L.  CaB.,  153. 


CASES  AT  LAW. 


71 


Per  Curiam. — ^No  tenant  can  be  compelled  to  pay  two 
landlords.  The  tenant  in  this  case  attorns  to  avoid  being 
evicted  Tucker  might  have  brought  ejectment,  and  then 
relet  the  premises  to  the  Plaintiff.  Such  a  circuity  is  not 
necessary.  The  tenant  does  not  dispute  his  landlord*s  title. 
He  merely  shows  that  by  his  own  act  the  landlord  has 
deprived  himself  of  the  title  he  previously  had. 

Uvle  discluirged. 


1863. 
Taylor 

BOBWSON. 


CRITCHLEY  and  Others,  Appellants,  v,   GRAHAM 

AND  Others,  Respondents. 

V^UESTIONS,  in  the  form  of  a  Special  Case  for  the 
opinion  of  the  Supreme  Court,  reserved  by  the  Judge  of  the 
Court  of  Mines,  at  Ball  ar at. 


April  8. 


The  fact  of 
deceased  or 
incapacitated 
persons  being 
made  parties 

in  a  complaint  under  the  Act  No.  32,  sec.  76,  before  a  Warden,  does  not  invalidate 
the  proceedings ;  and  it  is  not  the  prpper  course,  on  appeal  to  the  Court  of  Mines,  to 
FBTerse  the  Warden's  decision  without  prejudice  to  fresh  proceedings  before  him ;  but 
the  Court  of  Mines  should  amend  the  proceedings,  both  in  the  Warden's  Court  and 
in  the  appeal,  by  striking  out  the  deceased  or  incapacitated  persons. 

Iq  complaints  under  the  Act  No.  32,  sec.  ,  76  before  a  Warden,  all  the  share- 
holders in  the  claim  encroached  upon  being  holders  of  miners'  rights,  and  entitled 
to  sue,  or  such  of  them  as  appear  to  the  Warden  or  Court  sufficiently  to  represent 
such  shareholders,  ought  to  be  before  the  Court. 

In  a  complaint  under  the  Act  No.  32,  sec.  76,  before  a  Warden,  for  encroach- 
ment on  a  block  claim  of  the  extent  of  eighty  men's  ground,  where  it  appears  that 
several  of  the  complainants  had  not  miners'  rights  at  the  time  of  the  complaint,  the 
Warden  should  ascertain  the  damages  generally,  and  out  of  them  award  an  amount 
in  proportion  to  the  number  of  shares  held  by  shareholders  entitled  by  virtue  of 
miners'  rights  to  sue;  and  where  it  appears  that  there  was  a  continuing  trespass,  and 
that  some  of  the  complainants  had  miners'  rights  during  some  days  only  of  the  whole 
time  of  the  continuing  trespass,  the  Warden  may  and  ought  to  divide  the  time  and 
give  damages  accordingly. 

If  in  a  complaint  under  the  Act  No.  32,  sec.  76,  before  a  Warden,  against  several 
persons  fbr  a  joint  trespass,  the  Warden  find  a  joint  trespass  by  all,  and  award  joint 
damages  against  all,  and  on  appeal  to  the  Court  of  Mines  it  appear  that  some  only 
of  the  Defendants  participated  in  the  trespass,  such  Court  should  not  reverse  the 
decision  of  the  Warden  generally,  but  should  reverse  in  part  and  affirm  in  part. 

C.  and  others  were  registered  holders  of  a  block  claim,  before  the  discovery  of  any 
alluvial  lead  under  their  claim.  An  alluvial  lead  through  the  block  claim  being 
discovered,  Q,  and  others  became  registered  as  holders  of  a  frontage  claim  on  the 
alluvial  lead.  The  alluvial  lead  was  at  a  greater  depth  than  200  feet.  Bye-law 
No.  13  of  the  district  was  as  follows  : — "  Claims  on  alluvial  leads  of  a  greater  depth 
than  200  feet  shall  be  worked  as  frontage  claims,"  &c.  A  complaint  was  made  by  the 
holders  of  the  block  claim  against  the  holders  of  the  frontage  claim  for  encroachment : 

Held,  on  appeal,  that  the  alluvial  lead  could  be  legally  claimed  by  the  holders  of 
the  block  claim  ;  and  that  it  was  not  necessary  that  they  should  take  possession  of 
the  lead  as  a  frontage  claim. 
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^]^^ij  Appeal  to  tte  Oonrt  of  Hinea,  from  the  decision  of  WsrdeD 

CaiTcuLBr     Sherard.    The  complaint  before  the  Warden  purported  to  be 

Gma/LM.  inBtituted  by  the  Rcspoudenta,  ehareholdere  in  the  Sir  Williim 
Don  Companj,  to  recorer  damages  for  on  encroachment  upon 
their  claim  hj  the  shareholders  in  the  Great  Bepablic  Com- 
panj.  The  case  waa  heard  before  the  Warden  Dpon  the  19th 
Jannar;,  1868,  vho  found  that  CrUcltl^  and  the  other  shaie- 
holdeis,  the  Appellants,  in  the  Great  Republic  Gold-mining 
Company,  had  occupied  and  encroached  upon  the  claim  of 
Graham  and  the  other  shareholders,  the  Respondents,  in  the 
Sir  William  Don  Gold-mining  Company,  by  imderminiii{[ 
the  same,  and  removing  therefrom  1,300  superficial  feet  of 
auriferous  earth,  as  shown  on  plan  A,  dated  I2th  January, 
1863,  and  marked  C.  W.  S.;  and  he  awarded  that  the 
AppellantB  shonld  pay  to  the  Bespondenta  the  sum  of  £1,154 
for  damages;  and  ordered  that  possession  of  the  gronnd  to 
occupied  and  encroached  upon  be  forthwith  delivered  to  the 
Respondents. 

The  Appellants  appealed  from  this  decision  to  the  Court  of 
Mines.  The  following  exceptions  were  taken  in  the  Court  of 
Mines  to  the  Warden's  decision  That  CarUton,  one  of  the 
complainants  before  the  Warden — and  stated  in  the  minuteof 
the  Warden's  decision  to  be  one  of  the  parties  to  the  com- 
plaint— was  dead  at  the  time  when  the  complaint  was 
instituted.  That  whilst  the  complaint  was  for  encroachment, 
commencing  upon  the  20th  December,  18G2,  and  continned  to 
tOth  January,  1863,  several  of  the  complainants  only  took 
out  miners'  rights  upon  the  3rd  January,  1863,  and  that  the 
damages  were  given  generally  to  the  complainants,  whilst 
some  of  the  complainants  were  incapacitated,  under  section 
90  of  the  Gold-fields  Act,  from  suing  at  the  time  when  the 
right  to,  damages  first  arose.  That  the  proceedings  before 
the  Warden  were  in  error,  and  could  not  be  amended  by 
the  Court  of  Mines  upon  appeal,  by  amending  the  decision  of 
the  Warden,  by  striking  out  the  name  of  the  dead  man, 
Carlston;  the  names  of  the  complainants  who  only  acquired 
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their  miners*  rights  on  the  3rd  January ;   or  by  striking  out       vjf^l/ 
the  name  of  the  dead  man  CarUton,  and  by  limiting  the     Cbitghlbt 
inquiry  as    to    damages  to  those   sustained   since  the  drd       Qs^^m. 
January,   1863.     That  several  of  the  Appellants  who  were 
Defendants  before  the  Warden  were  not  shareholders  in  the 
Appellant's  company,  nor  had  they  taken  any  part  or  been  in 
the  mine  during  the  encroachment,  notwithstanding  which  the 
Warden  found  joint  acts  of  trespass  against  all  the  Defen- 
dants.    That  as  the  complaints  before  the  Warden  alleged 
title  to  a  block  claim,  and  as  the  gold  taken  by  the  Appellants 
was  alluYial,  and  at  a  greater  depth  than  200  feet,  it  could 
not  be  the  subject  of  a  block  claim,  as  section  7  of  bye-law 
13  provides — "  Claims  on  alluvial  leads  of  a  greater  depth 
than  200  feet  shall  be  worked  as  frontage  claims,  and  the 
Registrar  shall  determine  and  declare  whether  they  are  alluvial 
leads,  and  whether  the  depth  is  greater  than  200  feet**     And 
that  the  Appellants  were  registered  for  a  frontage  claim  on 
lead  although  they  had  taken  their  frontage  claim  subsequently 
to  the  time  when  the  Respondents  alleged  they  had  taken  up 
their  block  claim.      The  fact   that   the  complainant — and 
Respondent  on  appeal — CarlsUm,  was  dead  at  the  time  the 
proceedings  were  instituted  before  the  Warden,  was  admitted 
by  the  counsel  for  the  Respondents.     The  fact  also  that  ten 
of  the  complainants  before  the  Warden,  and  to  whom  the 
Warden  gave  damages  in  common  with  the  other  complain- 
ants, did  not  take  out  miners'  rights  until  the  3rd  January, 
1863,  although  the  continuous  trespass  of  which  they  com- 
plained first  commenced  on  the  20th  December,  1862,  was 
also  admitted.     Upon  these  objections   and  admissions,  the 
Judge  of  the  Court  of   Mines,  in  pursuance  of  the  70th 
section  of  21   Fu;.,  No.  32,  reserved  the  following  questions 
in  the  form  of  a  special  case  for  the  opinion  of  the  Supreme 
Court. 

Alkim  (Bunny  with  him),  for  the  Appellants. 

FdU)m  (M*DermoU  with  him),  for  the  Respondents. 
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}^!^^  Stawell,  C.  J. — Six  qnestioiis  are  sabmitted  to  as  bj  Uus 

special  case ;  and  the  Judge  who  has  reserved  the  qaestions 
has  particalarlj  nrged  upon  ns  to  give  our  opinions  in  writbg. 
We  will  direct  the  officer  of  the  court  to  note  in  the  margin 
of  the  special  case,  opposite  each  question,  the  opinion  of  the 
Court  upon  it 

His  Honor  then  read  each  question,  and  stated  the  opinion 
of  the  Court  on  it. 

1.  Where  deceased  persons,  or  persons  incapacitated  from 
suing,  appear  upon  the  minute  of  the  Warden's  dedsion 
as  complainants,  and  as  Appellants  or  Respondents  in  tn 
appeal,  can  the  Court  of  Mines,  sitting  upon  such  appeal 
from  the  Warden's  decision,  amend  the  proceedings  in  the 
Warden's  Court,  as  also  in  the  appeal,  by  striking  out  such 
deceased  or  incapacitated  persons  ? 

Answer,  to  this  part  of  the  question.  Yes. 

Or,  does  the  fact  of  deceased  or  incapacitated  persons  being 
made  parties  in  the  complaint  before  the  Warden,  invalidate 
the  proceedings ;  and  is  it  the  proper  course,  in  that  case,  for 
the  Court  of  Mines  to  reverse  the  Warden's  decision,  withont 
prejudice  to  fresh  proceedings  before  the  Warden,  confined  to 
the  proper  parties  ? 

Answer,  to  the  last  part  of  the  question,  No. 

2.  Whether,  in  complaints  for  encroachment  before  the 
Warden,  under  section  76  of  21  Vic,,  No.  32,  all  the  parties 
having  legal  interests  in  the  claim  or  land  encroached  upon, 
must  be  represented  as  complainants,  and  so  described  hj  the 
Warden,  in  the  minutes  of  his  decision  7 

Answer, — All  the  shareholders  being  holders  of  miners' 
rights,  and  entitled  to  sue,  or  such  of  them  as  appear  to  the 
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Warden  or  Court  sufficiently  to  represent  snch  shareholders, 
onght  to  he  hefore  the  Court. 

3.  Whether,  in  a  complaint  for  encroachment  mider  the 
said  76th  section,  brought  in  respect  of  damages  done  to  a 
claim  for  eighty  men — Le,,  taken  up  under  the  bye-laws  as  a 
claim  of  the  extent  of  eighty  men*s  ground — where  it  appears 
that  several  of  the  shareholders  had  not  miners*  rights  at  the 
time  of  the  encroachment,  can  the  Warden  award  damages 
generally  for  the  injury  to  the  claim ;  or  can  he,  or  should  he, 
award  damages  only  in  proportion  to  the  number  of  share- 
holders having  miners*  rights  ? 
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Critchlbt 

V. 

Graham. 


Answer, — ^The  Warden  or  Court  should  ascertain  the 
damages  generally,  and  out  of  them  award  an  amount  in  pro- 
portion to  the  number  of  shares  held  by  shareholders  entitled 
to  institute  proceedings  by  virtue  of  miners*  rights. 

4.  If,  in  the  case  of  a  continuous  trespass — ^as  for  an 
encroachment  de  die  in  diefn  for  twelve  days — it  appears  that 
some  of  the  complainants  had  not  miners*  rights  during  the 
whole,  but  during  a  part  only  of  the  time,  can  the  Warden 
make  a  decision  giving  any  damages,  or  can  he  divide  the 
time  over  which  the  trespass  extends,  and  give  damages  for 
the  encroachment  for  the  time  only  during  which  all  the  com- 
plainants had  miners*  rights  7 

Answer, — ^The  Warden  or  Court  may  and  ought  to  divide 
the  time,  and  give  damages  accordingly. 

5.  If,  in  a  complaint  before  the  Warden  against  several 
persons  for  a  joint  trespass,  the  Warden  finds  a  joint  trespass 
against  all,  and  awards  damages  against  all ;  and  upon  an 
appeal  by  all  such  Defendants,  to  the  Court  of  Mines,  it 
appears  that  some  only  of  the  Defendants  participated  in  the 
trespass,  can  the  Court  of  Mines  reverse  the  Warden*s 
decision,  as  to  those  of  the  Appellants  so  proved  not  to  have 
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1863. 
Cbitchlbt 

V, 

Graham. 
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been  parties  to  the  joint  trespass,  and  affirm  the  dedsion  as 
to  the  other  Appellants  ?  Or,  would  it  be  the  proper  comse 
for  the  Court  of  Mines  to  reverse  the  Warden^s  decision 
generally,  upon  the  ground  of  misjoinder  of  parties  before  tbe 
Warden,  without  prejudice  to  the  commencement  of  fresh 
proceedings  before  the  Warden,  against  those  only  who 
participated  in  the  joint  trespass  ? 


Answer, — The  Court  may  and  ought  to  reyerse  in  part,  and 
affirm  in  part. 

6.  Under  bye-law  13,  can  an  alluvial  run  or  lead  of  gold, 
found  at  a  greater  depth  from  the  surface  than  200  feet,  be 
legally  claimed  by  the  owners  of  a  block  claim  ? 

Answer,  to  this  part  of  the  question.  Yes.  It  is  assumed 
that  the  owner  of  the  block  claim  was  not,  when  he  registered 
his  claim,  aware  of  the  existence  of  the  alluvial  lead. 

Or,  must  a  title  to  such  gold  be  made  by  taking  possession 
of  such  run  of  gold,  as  a  ^^  frontage  claim  7  " 

Answer,  to  this  part  of  the  question,  Not  necessary. 


MOLLOY  V.  GUNN,   and  Another. 
AprU  8. 

Where  an  XLULE  nm  to  set  aside  an  order  obtained  in  vacation  for 
^It'of^*^  *       issue  of  a  writ  of  certiorari     This  order  had  been  granted  on 

certiorari 

had  been  made  on  the  ground  that  the  Court  below  had  proceeded  with  the  case 
after  an  objection  taken  to  the  jurisdiction,  on  the  ground  that  the  Judge  was 
interested ;  and  where  a  rule  nisi  had  been  granted  to  set  aside  the  writ  on  the 
ground  that  material  facts  had  been  concealed  on  the  application  for  it : 

Seld,  on  cause  shown,  that  it  was  no  material  fact  that  the  applicant  for  certiorari 
had  not  abandoned  the  case,  but  gone  on  with  it,  after  making  his  objection  to  the 
Judge  in  vain  ;  and  rule  niei  to  set  aside  the  order  for  the  writ  discharged. 

If  the  objection  of  interest  in  the  Judge  is  once  taken,  that  Judge  ought  not  eren 
to  entertain  the  case. 
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the  grooDd  that  the  Choinnan  of  Oenenl  Sesaions  had  per-      vJ^^L/ 
abted  in  hearing  and  determining  the  case,  after  objection  to      Holloi 
hifl  joriisdiction  had  been  made  or  the  ground  that  as  a  rate-         Qaiis. 
I»7er  in  the  same  road  board  district  he  was  interested  in 
the  question  before  the  Uagiatratea.     The  present  rule  nm 
ma  to  set  aside  the  order  as  improTidently  issned,  material 
&cts  having  been  concealed,  as  it  was  alleged,  from  the  Judge 
on  the  application  for  it. 

Felitwt  showed  cause.  Eeg.  v.  The  Juslkes  of  Suffdk  (j) 
shows  that  interest  in  a  »ngle  Justice  deprives  the  Court  of 
Petty  Sessions  of  jurisdiction. 

Hiffbtbotham,  in  support  of  the  rule.  Iteg.  v.  Ths  Chdienham 
Commimimen  {k)  shows  that  the  objection  of  interest  may 
be  waived.  A  material  fact  omitted  from  the  applicant's 
affidavit,  and  concealed  from  the  Court,  ia  that,  after  the 
applicant  knew  the  Judge  was  interested,  he  proceeded  to  call 
evidence,  and  snbmitted  to  a  nonsuit  in  consequence  of  a 
decision  of  the  Judge  on  another  point — his  rejection  of 
evidence.  When  he  ascertained  the  Judge  was  interested,  he 
should  have  gone  no  farther.  He  should  have  abandoned  the 
case  if  the  Judge  persisted  in  sitting.  But  be  consented  to 
go  on,  and  if  he  did  so  he  oarmot  now  object  on  the  ground  of 
the  Judge's  interest.  [Barry,  J. — Consent  will  not  give  juris- 
diction, and  such  a  consent  as  appears  here  was  certainly  no 
wMver  of  the  objection.  WtUianis,  J. — Not  in  such  an  error 
18  this.  This  is  a  frightfid  error.  Staicdl,  C.  J. — I  do  not 
see  how  coansel  could  have  gone  further  than  he  went  here.] 
I  object  that  he  went  too  far.  He  was  too  pertinacious.  He 
went  on  when  he  should  have  stopped,  and  thus  he  availed 
himself  of  two  strings  to  his  bow,  taking  his  chance  of  a 
decision  in  his  lavor,  by  a  Jndge  to  whose  jurisdiction  he  now 
objects.  [StatoeU,  C.  J. — If  the  objection  of  interest  in  the 
Jodge  is  once  taken,  that  Judge  ought  not  to  entertain  the 

(j)  18  Q,B.,  416.  (t)  1  q.B.,  467. 


78 


SUPREME  COURT :  VICTORIA. 


1863. 


case.  We  will  not  speculate  on  whether  the  Judge  could  be 
partial  or  impartial.  It  is  right  to  put  the  matter  beyond 
all  doubt.]  The  fisycta  concealed  were,  at  all  events,  importaot 
as  to  costs.  If  the  Judge  who  granted  the  certiorari  had 
been  aware  of  them^  he  might  at  least  have  granted  it  ODly  on 
terms  as  to  costs. 


Stawbll,  G.  J. — ^We  think  no  material  &ct  was  sappreased. 
le  rule  will  be  discharged. 

Rids  discharged. 


WILSON,  AppELLAirr,  r.   CRAWLEY,   Rebpokdeht. 

xjLPPEAL,  in  the  form  of  a  Special  Case,  from  Conri  of 
Petty  Sessions  at  Hamilton. 

The  plaint  was  for  £15  for  money  lent^  and  the  sum  of 
£1  15^.,  for  interest  up  to  the  6th  day  of  November,  1862, 


Where 
money  was 
lent  <*  as  a 
loan  for  six 
months,  one 
pound  to  be 
paid  as 
interest," 

and  the  lender  making  together  the  sum  of  ;£16  lbs, 
sued  in  Petty 
Sessions 
for  principal 
and  interest : 

Meld,  that 
Petty 

Sessions  had 
no  jurisdiction 
to  allow 
anything 
beyond  the 
principal^ 
either  as 
*•  interest " 
or  as  a  bonut. 

It  is  the  duty  of  Magistrates  in  Petty  Sessions,  stating  a  case  for  appeal  under  the 
Act  No.  159,  to  state  with  care  and  accuracy  every  objection  taken  berore  them,  and 
their  answer  thereto;  and  the  Supreme  Court  will  not,  without  distinct  evidence  of  so 
omission,  cast  such  a  reflection  on  the  Magistrates  as  to  assume  an  omission  by  tfaem, 
and  send  a  case  back  to  them  for  re-statement. 


Among  the  documents  set  forth  in  the  case  was  that  on 
which  the  Plaintiff  sued : — 

"Hamilton,  Nov.  6, 1861. 
"  Received  from  Mrs.  Sarah  Orawley  the  sum  of  fifteen  pounds  (£15) 
"  as  a  loan  for  six  months,  one  pound  to  be  paid  as  interest.    The  title* 
deed  as  security  to  be  returned  on  payment  of  the  above  som  by 
Joseph  WiUon,  or  his  heirs  or  assigns. 

"Joseph  Wiibo5.** 
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The  Appellant  objected  that  the  complainant  was  a  married 
woman,  and  ^'  that  the  deposit  of  the  Grown  grant  referred  to 
as  security  inyolved  a  question  of  title,  wherein  the  Magis- 
trates had  no  jurisdiction,  and  that  the  said  claim  was  not 
recoverable  in  the  Court  of  Petty  Sessions.**  The  Magistrates 
held  the  document  above-mentioned  to  be  '^  a  simple  acknow- 
ledgement of  the  money  having  been  received  by  the 
Defendant  from  the  complainant."  That  the  sum  of  £1, 
"  allowed  as  a  bonus,  was  in  accordance  with  the  terms  of 
Defendant's  agreement,  not  as  interest"  And,  that  the 
Crown  grant  was  not  legal  security,  as  the  Defendant  had  no 
title  to  it. 


1868. 
Wilson 

V, 

Cbawlbt. 


There  was  no  appearance  for  the  Respondent. 

FsUows  for  the  Appellant.  Magistrates  have  no  power  to 
give  interest.  The  decision  is  clearly  erroneous  so  far.  But 
there  is  another  objection,  which,  though  it  does  not  clearly 
appear  on  the  case,  was,  as  I  am  instructed,  taken  below ; 
namely,  that  the  proceedings  were  too  late.  More  than  six 
months  had  elapsed  since  the  matter  of  such  complaint 
arose.  11  and  12  Vic,,  cap.  43,  sec.  11.  If  the  Court 
have  any  doubt  as  to  this  objection  having  been  taken, 
I  will  ask  that  the  case  should  be  remitted  back  to  the 
Magistrates  to  be  re-stated.  Leach  v.  North  Staffordshire 
Railway  Coy.  (Q,  Ellis  v,  Kelly  (m),  Blackpool  Local  Board 
V.  Bennet  (n). 

Cur,  adv,  vult. 


Per  Cubiah. — ^This  was  an  appeal  on  the  ground  that 
interest  had  been  sued  for  and  allowed.  We  consider  the 
objection  to  the  jurisdiction  valid  so  far  as  the  allowance  of 
£1  for  interest  is  concerned.     Under  the  powers  given  to  us 


April  9* 


(0  29  L.  J.,  Mag.  Cas.,  160. 
(«)  30  Th„  36. 


(n)  28  L.  J.,  Mag.  Ca«.,  203 ; 
and  4  H.  &  N.,  437. 
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of  altering  the  determination  we  alter  this  decision,  hj 
striking  out  the  £1.  As  to  the  other  objection :  if  taken 
below  it  ought  to  have  been  so  stated  in  the  case.  Hie 
points  taken  bj  the  Appellant  are  all  of  them  set  forth,  senatioL 
and  the  Magistrate's  answer  to  each  of  them.  If  we  sent 
the  case  back  to  be  re-stated  we  should  assume  that  the 
Justices  had  omitted  this  objection,  and  their  answer  thereta. 
We  cannot,  except  on  distinct  evidence  of  the  omission,  cast 
such  a  reflection  on  the  care  and  accuracy  of  the  Bench.  We 
order  the  appeal  to  be  dismissed,  on  payment  by  the  Respon- 
dent of  £10  costs  within  one  fortnight;  otherwise  the  appeal 
allowed. 


NoTS. — The  Court  suggested  that,  to  save  oomplication,  the  paitiei 
had  better  agree  to  ah  order  in  favor  of  the  Plaintiff  below  for  the 
amount  awarded  to  her,  less  the  interest,  now  disallowed,  and  the  costs 
now  imposed  on  hei.  And  it  was  directed  that  the  order  above  pro- 
nounced do  stand,  unless  the  parties  should  otherwise  agree  as 
suggested. 


April  8,  9. 


FONG  GAEP,  Appellant,  r.   REYNOLDS  and 
ENGLISH,  Respondents. 


A 


.PPEAL,  in  the  form  of  a  Special  Case  from  the  Comity 
Court  at  Melbourne. 


F.  a.,  a 

Chinese 

trading 

in  MelDoume, 

sued  R.  3f  E.y  carriers,  for  not  safely  delivering  a  case  of  opium  entrusted  to  them 

to  carry.     Counterpart  delivery  and  receipt  notes,  in  a  printed  English  form,  were 

exchanged ;  F,  G,  siening  in  Chinese,  JS.  4*  ^-  in  English.    It  was  proved  that  F.Cf' 

did  not  know  English,  or  understand  what  he  signed.   The  note  contained  a  condition 

exempting  £,  4*  F,  ^om  liability  for  the  excess  beyond  £10  of  the  value  of  goods 

worth  more  than  £10,  unless  the  extra  value  were  "  declared  at  the  time  of  bookingi 

and  entered  on  the  receipt."    The  opium  was  worth  £180.    The  extra  value  w»s 

declared  by  F,  G.  at  the  time  of  booking,  and  an  extra  price  paid  by  him ;   but  the 

extra  value  was  not  '*  entered  on  the  receipt "  given  by  JK.  <f*  F, 

Seld,  on  appeal  from  a  County  Court,  that  as  F.  O,  signed  voluntarily,  he  could 
not  in  this  action  open  the  question  whether  he  understood  what  he  signed  ;  that  he 
was  bound  to  comply  with  the  condition  in  the  note,  in  order  to  be  entitled  to  sue  on 
it ;  and  that  he  had  not  so  complied,  and  could  not  sue.  Appeal  dismissed,  but  in 
departure  from  the  almost  invariable  practice  of  the  Court,  without  costs. 
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The  Appellant  (Plaintiff  below)  sought  to  recover  from  the 
Respondents  (Defendants  below)  the  sum  of  £186,  the  value 
of«a  case  of  opium  delivered  to  the  Defendants,  and  to  be 
carried  by  them  for  the  Plaintiff,  from  Melbourne  to  Jim 
Crow.  Upon  the  trial  it  was  proved  that  the  Plaintiff  was  a 
native  of  China,  and  was  carrying  on  business  in  Melbourne 
as  a  merchant,  and  had  been  so  for  a  period  of  three  years : 
that  on  the  15th  day  of  December,  1862,  he  took  a  case  of 
opium,  the  subject  matter  of  this  action,  to  the  warehouse  of 
the  Defendants  in  Collins-street,  Melbourne :  that  Defend- 
ants^ clerk  asked  him  what  lie  had  got ;  and  he  replied,  a 
case  of  opium :  that  Defendants'  clerk  asked  him  where  it 
was  to  be  sent ;  and  he  replied,  "  Wah  Sang,  Racecourse,  Jim 
Crow :"  that  Defendants'  clerk  asked  him  of  what  value  it 
was;  and  he  stated  in  reply,  £180 :  that  he  was  then  asked 
what  weight  it  was ;  and  he  stated,  he  did  not  know :  that 
Defendants'  clerk  then  instructed  some  person  in  the  ware- 
house to  weigh  the  goods :  that  the  case  was  weighed,  jmd 
proved  to  be  S  qrs.  25  lbs, :  that  Defendants'  clerk  then  told 
Plaintiff  the  charge  for  the  same  was  I6s. :  that  Plaintiff 
gave  him  £1,  and  received  5«.  change  out  of  it;  and  the 
dark  then  handed  him  a  document  (delivery  note)  and  told 
him  to  put  his  signature  to  it:  that  he  signed,  in  Chinese 
characters,  the  document:  that  the  clerk  then  signed,  and 
gave  him,  another  document  (receipt  note):  and^  that  Plaintiff 
then  left  Defendants'  premises. 


1863. 
FoNO  Gaep 

V. 

Beynolds. 


The  delivery  note  and  receipt  note,  respectively  signed  by 
the  Plaintiff  and  by  the  Defendants'  clerk,  were  in  a  common 
printed  form,  each  headed  thus : — 

"No.        (A)  "MelboTirne,  186 

"  Delivered  to  Bejfnoldt  and  SnglUh,  - 
"by 
**  the  undermentioned  goods,  to  be  forwarded  on  the  terms  and  subject 
**  to  the  conditions  on  the  back  hereof."       v 

The  goods  were  described  as  "  1  box^  marked  o^ium,  0.3.25. 
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15.9.  car.  paid.'*     Amongst  the  other  conditions  endorsed  was 
the  following : — 


tt 


5.  Reynolds  and  MnglUh  will  not  hold  themselYes  responsible  for 
any  parcel  or  package  containing  gold,  ailyer,  gema»  jewelleiyi 
watches,  time-pieces,  bank-notes,  note-forms,  deeds  or  securities,  nor 
for  any  parcel  or  package  over  the  valne  of  £10,  unless  the  ▼aloe  be 
declared  and  entered  at  the  time  of  booking,  and  an  extra  price  piid, 
or  an  agreement  in  writing  to  pay,  to  cover  the  extra  risk  incurred ; 
nor  will  they  hold  themselves  responsible  for  the  total  loss  or  damage 
of  or  to  any  goods,  or  any  parcel,  package,  or  article  of  whatsoever 
nature  or  kinc^  valued  at  more  than  £10,  unless  the  extra  value  be 
declared  at  the  time  of  booking,  and  entered  on  the  receipt. 
**  B.  &  E.  are  prepared  to  insure  all  goods  entrusted  to  their  charge^ 
if  a  vnritten  agpreement  to  that  effect  is  entered  into  at  the  time  of 
booking. 
"  N.B, — ^No  agreement  recognised  unless  made  in  writing.'' 


The  Plaintiff  could  only  speak  English  imperfectly,  and  at 
the  trial  gave  evidence  that  he  could  not  read  it ;  but  did  not 
prove  that  the  Defendants  were  aware  of  this  fact.  Nor  was 
it  alleged  for  the  Plaintiff  that  the  Defendants  had  misrepre- 
sented the  nature  of  the  document  signed  by  the  Plaintiff,  or 
that  the  Plaintiff  had  requested  any  explanation.  The  valoe 
of  the  opiujDi  was  proved  to  be  J£  180. 


tt 
ti 
t* 
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It  was  admitted  by  the  Defendants  that  the  goods  had  been 
stolen  from  their  store  or  warehouse  on  the  night  of  the  15ili 
of  December,  and  they  paid  into  Court  a  sum  of  £10  and 
costs  as  the  extent  of  their  liability,  under  the  5th  clause  of 
the  conditions  endorsed  upon  the  documents  before  referred 
to.  They  paid  into  Court,  beyond  the  £10,  the  sum  of 
15s.  received  from  the  Plaintiff.  At  the  end  of  the  case 
the  Judge  determined  that  the  receipt-note  given  by  the 
Defendants  to  the  Plaintiff,  and  the  delivery  note  signed  bj 
the  Plaintiff,  formed  a  special  contract  for  the  carriage  and 
delivery  of  the  goods,  and  limited  the  liability  of  the  Defend- 
ants to  the  sum  paid  by  them  into  Court,  and  that  the 
contract  between  the  parties  was  not  complete  before  tbe 
receipt  and  delivery  notes  were  signed.  That  the  said  goods 
had  not  been  insured,  and  that  the  Plaintiff,  although  a 
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foreigner,  was  as  much  bound  by  a  contract  signed  by  him  as 
a  British  subject  would  be.  The  learned  counsel  for  the 
Plaintiff  declining  to  accept  a  nonsuit,  the  Judge  gave  judg- 
ment for  the  Defendants,  with  £16  lis.  costs. 
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Sewell  for  the  Appellant. — ^There  was  no  tariff;  no  demand 
of  extra  costs  or  charge.  The  carriers  should  have  demanded 
the  increased  amount.  They  were  bound  to  bring  fall  notice — 
a  knowledge  of  the  agreement — ^home  to  the  person  to  be 
charged.  The  clause  has  been  inartiiGicially  transplanted  from 
an  English  statute,  and  is  inapplicable  to  the  law  in  force 
here. 

Fellows  {Harris  with  him)  for  the  Respondent. — The  ques- 
tion of  notice  does  not  arise  here.  There  is  an  express  contract. 
Both  parties  are  bound  by  that  contract.  If  there  was  fraud 
on  the  part  of  the  Respondents  there  is  a  remedy  for  it ;  but 
suggested  fraud  affords  no  ground  for  departing  from  the 
contract  entered  into  between  the  parties. 

The  authorities  referred  to  were: — Behrens  v.  Great  Nor- 
thern Ry.  Coy.  (o),  Gibbon  v,  Paynton  (p),  Kerr  v.  WiUan  {q), 
Maddm  v.  Waterhouse  (r),  Davis  v.  WiUan  {s\  Baxendale  v. 
Hart  (t),  and  White  v.  Great  Western  By.  Coy.  (v). 

Cur.  adv,  vuU. 


Stawbll,  G.  J. — One  of  the  conditions,  subject  to  which 
the  Defendants  undertook  the  delivery  of  these  goods,  provided 
that  the  Respondents  would  not  hold  themselves  responsible 
for  any  parcel  or  package  over  the  value  of  £10,  unless  the 
value  was  declared  and  entered  at  the  time  of  booking,  and  an 
extra  price  paid,  or  an  agreement  in  writing  to  pay,  to  cover 


April  9. 


(o)  6  H.  &  N.,  366. 
(p)  4  Burr.,  2298. 
{q)  2  Stark.,  53. 
(r)  2  M.  &  P.  319. 


(*)  2  Stark.,  279. 

(0  6  Ex.,  769. 

(t>)  2  C.  B.,  N.  S.  7. 
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the  extra  risk  incurred ;    and  another  condition  (both  being 
in  the   same  printed  term)   declared  that  they  would  not 
hold  themselves  responsible  for  the  total  loss  or  damage  of 
or  to  any  goods,  or  any  parcel,  package,  or  article  of  what- 
soever natare   or    kind,  valued  at  more  than  £10,  unless 
the  extra  value  was  declared  at  the  time  of  booking,  and 
entered   on  the  receipt.      It  appears   that  the  value  was 
declared,  the  nature  of  the  article  was  also  stated,  and  its 
weight  ascertained;     and  after  all  these  things  were  done 
the  amount  of  charge,  or  freight,  as  it  may  be  called,  was 
demanded  and  paid.     But  there  is  no  entry  on  either  note 
of  the  declared  value,  or  of  the  declared  extra  value  of  it 
beyond  J^IO,  according  to  the  express  requirements  of  the 
fifth  condition  endorsed  on  the  note.      A  nonsuit  was  ap- 
plied for,  but  was   refused,  on  the  ground  that  there  was 
some  evidence  of  eortra  insurance ;    and  evidence  seems  to 
have  been  gone  into   on   the   question  of   the  probability 
whether  this  rate  of  15^.  could  have  been  an  insurance  rate 
or  not.     I  think  we  are  to  assume,  on  the  case  as  stated,  that 
it  was  deemed  a  full  rate  for  the  value  declared.     The 
Respondents*  clerk  asked  what  the  parcel  was,  and  was  told 
opium;  he  asked  what  was  the  value,  and  was  told  £180; 
he  asked  the  weight,  and  not  being  informed,  had  it  weighed 
himself,  and  ascertained  what  the  weight  was.     After  all  that, 
the  case  states  that  the  Respondent  then  told  the  Appellant  the 
charge  for  the  same  was  15^.     We  are  not  to  suppose  thai  all 
these  questions  were  unnecessarily  asked ;    and  as,  after  the 
information  given  in  reply  to  them,  the  charge  was  stated  to 
be  15&,  we  must  assume  that  to  have  been  an  insurance  rate 
on  the  ea^ra  declared  value.     The  contract  was  then  handed 
to  the  Appellant,  who  signed  it.     It  does  not  contain  any 
entry  of  the  declared  value.     It  is  urged  that  the  Appellant 
is  a  Chinese,  ignorant  of  the  English  language,  and  unable  to 
read  the  contract  which  he  signed.     If  he  were  so  ignorant, 
and  intended  to  sign  nothing  which  he  did  not  understand,  he 
should  have  brought  an  interpreter  with  him.     But  he  signed 
his  name  voluntarily ;    and  to  allow  now  the  question  to  be 
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argaed  wbetber  he  nnderstood  what  he  signed  would  open 
the  door  to  dangerous  consequences.  The  simple  question 
is,  whether  he  has  complied  with  the  conditions  which,  under 
the  terms  endorsed  on  the  back  of  this  document,  he  was 
bound  to  comply  with  in  order  to  be  entitled  to  sue  on  it. 
The  objects  of  this  condition  as  to  entry  of  the  value  on  the 
receipt  are  not  apparent.  It  may  have  been  inartificially 
transferred  from  the  English  statute  law  on  a  subject  which 
IB  not  applicable.  But  still  there  it  is,  a  term  of  the  written 
contract  between  the  parties  which  we  cannot  dispense  with. 
The  Appellant  has  signed  the  document.  It  must  now  be 
presumed  that  he  was  aware  of  its  contents.  I  dare  say  he 
never  read  them,  even  if  able  to  do  so.  Indeed  the  same 
may  probably  be  said  of  ninety-nine  out  of  every  hundred 
persons  signing  such  documents  ;  but  if  people,  whether 
Englishmen  or  foreigners,  omit  to  read  what  they  sign,  they 
must  bear  the  results.  The  appeal  must  be  dismissed ;  but  in 
this  case  we  depart  from  what  has  been  our  almost  invariable 
practice,  of  dismissing  appeals  with  costs,  and  we  dismiss  this 
appeal  without  costs. 


1863. 
FoNo  Gasp 

V. 

Reynolds. 


Appeal  dumdssed,  without  costs. 


O'DWYEB  V.  CASEY. 


s 


FECIAL  CASE  for  the  opinion  of  the  Court,  stated  by 
the  parties,  without  pleadings,  as  follows : — 


April  9. 


were  owners 
of  a  newspaper 
published  in 

a  municipality  of  which  C.  was  elected  a  councillor.  Before  and  after  the  election 
the  council  were  subscribers  to  the  journal,  and  on  every  day  purchased  it.  After 
the  election  the  council  ''from  time  to  time"  sent  advertisements  to  the  news- 
paper and  paid  for  them.  Before  the  election,  and  pending  a  negociation  between 
C.  4*  M'  and  one  M'Levy,  to  rent  to  him  their  job-printing  ofRce,  Jf*i.,  without 
their  knowledge,  tendered  to  the  council  to  print  an  electoral  roll.  M'L.'s  tender 
was  accepted..  Two  days  afterwards  M'l/.  became  tenant  of  the  job-printing  office. 
The  election  then  followed.    After  the  election  M*L.  printed  the  rolls  in  the  job- 
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^1^^'  ^  This  action  is  brought  to  recover  several   penalties  of 

£200  alleged  to  have  been  incurred  by  the  Defendant,  under 
the  Act  24  Vict.,  No.  114,  s.  3.  Before  and  at  the  time  of 
the  election  hereinafter  mentioned,  and  thence  until  the  com- 
mencement of  this  suit,  the  Defendant  and  one  Angu» 
Mackay  were  proprietors  and  publishers  of  a  nevrspaper 
called  the  Bendigo  Advertiser.  Before,  and  up  to,  and  at  the 
time  of  the  said  election,  and  afterwards,  the  Municipal 
Council  of  Sandhurst  were  subscribers  for,  and  on  everj  day 
during  that  period  purchased  from,  the  Defendant  and  the 
said  Angus  Mackay,  who  supplied  and  sold  to  the  said  Council 
a  copy  of  the  said  newspaper.  After  the  said  election,  the 
said  Municipal  Council  caused  to  be  sent  to  the  Defendant 
and  the  said  Angus  Mackay ^  from  time  to  time,  advertise- 
ments to  be  by  the  Defendant  and  the  said  Angus  Mackay 
inserted,  and  the  same  were  accordingly  inserted  by  them  in 
the  said  newspaper,  and  the  price  of  such  insertion  was  paid 
by  the  said  Council  to  the  Defendant  and  the  said  Angus 
Mackay*  Before  the  said  election,  a  tender  for  printing  the 
ratepayers'  roll  for  the  year  1863  was  sent  in  to  the  said 
Council  by  one  James  M'Levy,  in  the  name,  but  without  the 
authority,  knowledge,  or  consent  of  the  Defendant,  or  the 
said  Angus  Mackay,  and  such  tender  was  accepted  by  the  said 
Council.  At  the  time  such  tender  was  so  sent  in,  negotia- 
tions were  pending  between  the  said  Jatnes  M'Levy,  on  the 
one  part,  and  the  Defendant  and  the  said  Angus  Mackay  on 
the  other  part,  for  the  renting  by  the  former  from  the  latter 
of  a  job  printing  office  adjoining  the  office  of  the  said  news- 
paper, and  two  days  after  the  said  acceptance  of  the  said 
tender,  and  before  the  said  election  the  said  negotiations  were 
concluded,  and  the  said  James  M'Levy  became  tenant  to  the 
Defendant  and  the  said  Angus  Mackay,  of  the  said  job 
printing  office.     The  said  James  M'Levy  printed  the  said  rolls 

printing  office  of  C.  Sf  M.,  and  was  paid  for  it  by  the  council ;  but  C.  ^  Jf.  "  derired 
no  benefit  whatever  from  the  contract,  never  ratified  or  adopted  it,  and  never  made 
any  entry  of  it  in  any  of  their  books."    On  an  action  in  the  County  Court  against 
C,  for  penalties  under  24  Vic,  No.  114,  sec.  3, 
Meld,  that  he  had  incurred  none. 
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on  his  own  accoant,  and  for  his  own  sole  benefit,  but  in  the  ^^^55^ 
said  job  printing  office,  and  was  paid  for  such  printing  by  the 
said  Council ;  and  the  Defendant  and  the  said  Angus  Mackay 
derived  no  benefit  whatever  firom  the  said  contract,  never 
ratified  or  adopted  it,  and  never  made  any  entry  of  it  in  any  of 
their  books.  On  the  12th  day  of  January,  1863,  the  Defend- 
ant was  elected  and  returned  as  a  member  of  the  Municipal 
Council  of  the  Municipal  district  of  Sandhurst,  and  between 
that  day  and  the  commencement  of  this  suit,  sat  and  voted 
as  a  member  of  the  said  Council  on  several  occasions. 

The  questions  for  the  opinion  of  the  Court  are— ^ 

1.  Whether  the  supply  of  the  said  newspaper  has,  under 
the  circumstances  above  stated,  rendered  the  Defendant  liable 
to  the  penalty  of  the  said  Act  ? 

2.  Whether  the  insertion  of  the  said  advertisements  has 
under  the  circumstances  above  stated,  rendered  the  Defendant 
BO  liable  ? 

8.  Whether  the  printing  of  the  ratepayers*  roll  by  the  said 
James  M'Levyj  under  the  circumstances  above  stated,  has 
rendered  the  Defendant  so  liable  ? 

4.  Whether  the  Defendant,  if  liable  at  all,  is  liable  to  a 
penalty  for  every  day  he  sat  or  voted  as  aforesaid,  or  for  every 
vote  he  gave,  or  is  liable  to  one  penalty  only  ? 

If  the  Court  shall  answer  all  or  any  of  the  first  three 
questions  in  the  affirmative,  judgment  shall  be  entered  for  the 
Plaintiff^  as  by  default ;  but  if  they  shall  answer  all  of  them 
in  the  negative,  judgment  of  non  pros,  shall  be  entered  for 
the  Defendant,  with  costs. 

In  the  event  of  judgment  being  entered  for  the  Plaintiff, 
and  the  Court  being  of  opinion  that  more  than  one  penalty 
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has  been  incarred,  the  amount  for  which  judgment  is  to  be 
entered  shall  be  ascertained  by  reference  to  the  books  kept 
by  the  town  clerk  of  the  said  municipal  district. 


Higinhotham  for  the  Plaintiff. 

Fellows  for  the  Defendant. 

Stawbll,  C.  J. — ^The  Act  prohibits  any  person  under- 
taking, executing,  &c.,  any  contract  or  agreement  for  or  <xi 
account  of  any  works  to  be  done  or  executed,  &c.  M'Lemfi 
tender  was  not  executed  by  the  Defendant.  The  other  jobs 
do  not  fall  within  either  the  spirit  or  the  letter  of  the  Act 
It  was  passed  to  prevent  contracts  for  work  being  used  as  a 
means  of  bribery.  But  how  could  the  purchase  of  a  news- 
paper, or  payment  for  an  advertisement,  be  fairly  deemed  a 
contract  or  agreement  for  work  to  be  done  7  The  Defendant 
is,  in  my  opinion,  entitled  to  judgment. 

Williams,  J. — ^The  Act  evidently  contemplated  a  different 
class  of  cases — contracts  giving  a  right  of  action. 

Judgtnent  for  Defendant,  with  eofts. 


END    OF    EASTER    TERM. 


CASES 

ARGUED  AND  DETERMINED 

Sbu^xtmt  ^onxi  ot  Vittoxm, 

IN 

TRINITY  TERM,  27  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  term  were — 

StalWell,  C.  J.  Williams,  J. 

Bassy,  J. 


1862. 
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BEEDLE'v.  THOMAS  AND  CRISPIN.  ^^T^' 

June  22. 

CTION  on  an  agreement  by  the  Defendants  to  pay  the  Where 

Plaintiif  a  certain  sum  for  services  rendered  and  for  his  ^^j^f^f ^^ 

interest  in  a  contract.     The  declaration  contained  a  special  Plaintiff  was 

count  on  the  agreement ;  payment  of  part  of  the  sum  being  q,^^  aspect, 

admitted,  and  non-payment  of  the  balance  being  laid  as  the  f°^  rejected 
^  by  the  Jadge 

breach.     The  declaration  also  contained  the  common  money  as  inadmis- 

counts.     Pleas,  to  the  special  counts,  payment  of  the  balance:  "^^®  t^i^d* 

and  to  the  common  counts,  never  indebted  and  payment :  the  Plaintiff 

upon  which  issues  were  joined.  elS^  be 

nonsoited ; 

At  the  trial  in  the  sittings  before  Hilary  Term,  1862,  it  afterwards 

appeared  that  the  Plaintiff  and  the  Defendant  Crispin  had  f  PPea^ed  that 
.  .  .  the  rejected 

jomtly  contracted  for  the  execution  of  certain  works  on  the  evidence  was 

BaUarat  railway ;   that  they  applied  to  the  other  Defendant  ^atwial  Si 

another  aspect 
not  presented  at  the  trial :  Meld,  by  StatoeU^  C.  J.,  and  WiUiamt,  J.,  Moleeworth,  J., 
disaenting,  that  there  should  be  a  rule  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
on  Plaintiior  paying  costs  rendered  necessary  by  the  mode  in  which  his  case  was  pre- 
•ented  at  the  triaL 

VOL.  II. — ^LAW.  H 
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Thomas  to  join  them,  to  whicli  be  agreed,  he  taking  a  third 
of  the  profits  and  allowing  them  £1  a  daj  each  for  their 
labor  in  superintending.  The  profits  on  this  contract  the 
Plaintiff  expected  would  be  £690.  The  Plaintiff  soon 
after  went  on  the  line  and  was  engaged  in  superint^ding 
the  work  done.  Some  disputes  arose  between  him  and  the 
GK)yemment  Superintendent,  and  in  consequence  the  Plain- 
tiff left  the  works  and  came  to  Melbonme.  A  misunder- 
standing then  arose  between  the  Plaintiff  and  the  Defendant 
ThoTMu,  The  Plaintiff  had  at  this  time  received  yarious 
monies  from  Thomas^  who  acted  as  the  cashier.  Some  of 
these  monies,  as  the  Plaintiff  alleged,  were  for  travelling 
expenses ;  some  small  amount  for  purchasing  and  supplying 
tools ;  some  in  payment  of  the  allowance  of  £1  a  day ;  and 
some  for  expenses  incurred  by  him  in  carrying  out  the 
contract ;  but  of  these  expenses  incurred  in  travelling  and 
in  carrying  out  the  contract  the  Plaintiff  had  no  definite 
account.  The  following  agreement,  being  that  declared  on, 
was  ultimately  made  and  signed. 

"  Melbourne,  February  26, 1861 

"  I  hereby  ag^ree  on  behalf  of  Mr.  Oriapin,  as  well  as  on  my  own 

part,  to  pay  Mr.  JSdioard  B,  Beedle  ninety  ponnds  (including  the 

amonnt  he  has  already  received)  for  his  services  rendered  and  his 

interest  in  the  contract  (if  any)  for  bolting  sleepers  on  the  Geelong 

"  and  Ballarat  Railway.     This  snm  we  pay  as  compensation  for  sll 

"  claims  that  he  may  have  against  ns  of  every  nature  and  kind  wbat- 

**  soever,  and  in  ftill  satisfkction  of  the  same. 

''Gbobob  Thoxab." 

"  I  agree  to  the  above  terms  and  accept  the  snm  of  ninety  pcrandi  is 
*'  above  stated." 

"Edwasd  B.  Bebdlb." 

After  this  agreement  had  been  entered  into,  the  Plaintiff 
receiyed  in  different  payments  from  Thomas  £40:  before 
the  agreement  he  had  received  at  various  times  sums, 
exclusive  of  that  for  tools,  amounting  to  upwards  of  £70. 
Por  the  Plaintiff,  evidence  of  a  conversation  between  him 
and  the  Defendant  Thomas,  in  which  Thomas  when  asked  by 
the  Plaintiff  for  payment  of  the  balance  now  sued  for, 
admitted  the  debt  and  promised  to  pay  the  amount  at  a 


€< 
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future  time,  was  tendered.  This  eyidenoe  was  offered  witK 
a  view,  as  the  Plaintiff  put  it,  of  showing  what  the  parties 
meant  bj  the  words  'Hhe  amount  he  has  ah*ead7  received." 
But  as  it  was  explanatory  of  a  written  instrument  it  was 
rejected,  and  at  the  conclusion  of  the  Plaintiff's  case  a 
nonsuit  was  moved  for  on  the  grounds  that,  as  a  mere  matter 
of  figures,  there  was  no  case  to  go  to  the  jury ;  for  the 
Plaintiff  admitted  that  he  had  received  £70  and  £40,  being 
more  than  the  sum  mentioned  in  the  agreement  declared  on. 
The  learned  judge  was  of  that  opinion,  and  the  Plaintiff^s 
counsel  submitted  in  deference  to  a  nonsuit. 
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A  rule  nui  for  a  new  trial,  on  the  ground  of  the  im- 
proper rejection  of  evidence,  was  argued  in  Hilary  Term, 
1862  (a). 

Maekay  for  the  rule  cited  Doe  «.  Needs  (5),  Doe  v.  Morgan 
(c),  Stout  V,  Lee  (d),  and  Taylor  on  Ihidence  (e). 


Billing  shewed  cause. 


Cur,  adv,  vult. 


The  written  judgment  of  Molesworthy  J.,  was  read  for  him 
by  Barry,  J.,  as  follows : — 


1868. 
J%ne22. 


In  this  case  Beedle  and  Crispin  had  a  contract  jointly. 
Thomas  took  a  share  in  it  equally  with  them  as  to  the  profit 
and  loss ;  besides  which,  the  partnership  was  to  pay  each  of 
them,  Beedle  and  Crispin^  £1  a  day,  as  the  working  partners. 
Beedle  had  drawn  various  monies  from  Crispin,  through 
his  son  at  G^long,  amounting  to  between  £50  and  £60,  on 


(a)    Conm, — StaweU,  0.  J., 
Williams,  J.,  and  Molesworth,  J. 
{h)  2  M.  &  W.,  129. 


(c)  1  Gr.  &  M.,  235. 
((Q  Scotf  8  N.R.,  87. 
{e)  8rd  Ed.,  88.964,1088, 1092^. 
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account.  I^onuM,  in  Melbourne,  in  the  absence  of  CVitpM, 
entered  into  a  contract  with  the  Fhuntiff  to  buy  him  out  of 
the  partnership,  on  26th  February,  1882.  At  or  about  thia 
date  Thomat  paid  Seedle  £40 ;  and  this  action  was  brouglit 
for  £50,  baUnce  of  the  £90. 

The  counsel  for  the  Plaintiff  offered  evid^ce  of  a  co^ 
respondence  just  before  February  26th,  between  Beedle  and 
Thomat,  as  ezphmatory  of  the  contract,  from  the  Bunu 
mentioned  in  it ;  and  also  a  promise  of  Thomat  after  the 
contract  to  pay  £S0,  the  balance  due.  Tliis  evidence  I 
rejected,  as  the  written  contract  of  February  28th  could  not 
be  varied  in  a  court  of  law  on  the  ground  of  mistake,  so 
that  the  word  '  inclusive '  should  be  read  as  '  exclusive.' 
The  Plaintiff,  on  cross-examination,  admitted  a  series  of 
receipts  of  hia  passed  to  young  Oritpin,  amounting,  as  I 
recollect,  to  less  than  £60.  One  was  for  £2  llf.  9d.  for 
tools,  so  expressed,  which,  however,  the  defendants  did  not 
seek  to  charge.  He  admitted  that  the  other  payments 
were  for  services  rendered  and  his  interest  in  the  contract, 
save  that  he  alleged  generally  part  was  for  travelling 
expenses ;  but  he  did  not  swear  that  there  was  any  agree- 
ment to  allow  him  for  travelling  expenses,  nor  was  be  able 
at  all  to  say  what  such  travelling  expenses  amounted  to,  or 
that  he  had  kept,  or  had  rendered,  any  account  of  tliem. 
Thus,  the  actual  payments  being  undisputed,  I  retaining  my 
opinion  as  to  the  inadmissibility  of  the  evidence  tendered, 
the  Plaintiff's  counsel  elected  to  be  non-suited,  never  seeking 
to  offer  the  above  as  evidence  to  contradict  the  assertion 
that  more  than  £50  had  been  paid.  He  obtained  and 
argued  a  rule  to  set  aside  the  nonsuit  and  grant  a  new  trial, 
on  the  ground  of  improper  rejection  of  evidence ;  snd 
argued  that  there  was  an  ambiguity  in  the  written  agree- 
ment, to  explain  which  the  evidence  should  be  received. 

I  think  that  the  rule  should  be  discharged  absolutely-  R 
is,  I  think,  no  misdirection  in  a  judge  to  reject  evidence 
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offered  for  one  purpose  because  it  might  have  been  used  for 
another.  K  the  learned  counsel  had  sought  at  the  trial  to 
have  the  promise  to  pay  £60  used  to  rebut  the  evidence 
arising  from  the  Plaintiff's  receipts,  or  show  that  they  were 
for  travelling  expenses,  the  case  would  have  gone  to  the  jury, 
whether  such  a  promise  had  been  made,  and  how  far  it  bore 
upon  the  subject.  He  terminated  all  such  inquiry  by 
electing  to  be  nonsuited. 
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If  a  new  trial  were  at  all  directed  to  enable  him  now  to 
try  such  a  case,  I  think  it  should  be  upon  payment  of  the 
costs  of  the  former  trial,  rendered  abortive  certainly  by  no 
default  of  the  Defendants.  If  the  Plaintiff  has  been 
wronged  by  a  mistake  in  the  contract,  I  think  that  he  should 
be  sent  to  seek  redress  in  a  court  of  equity.  The  rule  that 
no  parol  evidence  can  be  received  to  explain  written  docu- 
ments is  one  of  vast  general  utility.  It  no  doubt  sometimes 
works  injustice  in  law  courts,  but  I  do  not  think  we  should 
strain  law  or  practice  in  order  to  evade  it. 


The  judgment  of  Stawell,  C.  J.,  and  Williams^  J.,  was 
read  by  Stawellj  C.  J.,  as  follows : — 

This  rule  was  obtained  on  the  ground  of  the  improper 
rejection  of  evidence. 

At  the  trial  it  was  alleged  that  in  a  conversation  between 
the  Plaintiff  and  the  Defendant  Thomas,  the  latter  admitted 
the  debt  now  sued  for,  and  promised  to  pay  it  at  a  future 
time.  Evidence  of  this  conversation  was  tendered,  in  order 
to  explain  an  ambiguity  said  to  exist  in  the  agreement 
declared  on.  No  such  ambiguity,  however,  is  contained  in 
that  agreement,  and  evidence  offered  to  explain  that  which 
does  not  exist,  was  properly  rejected  at  the  trial.     But  the 
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225i^  present  rule  ought  not,  in  our  opinion,  to  be  thufl  disposed 
of.  The  question  whether  such  evidence,  tiiough  propeHj 
rejected  upon  the  grounds  upon  which  it  was  tendered,  was 
nevertheless  admissible  upon  other  grounds,  requires^  wb 
think,  some  consideration. 

According  to  the  terms  of  the  agreement,  the  Defendants 
were  to  pay  the  Plaintiff  £90  (including  the  amount  he  had 
already  received)  for  his  services  rendered  and  his  interest 
in  the  contract — ^in  effect,  the  Plaintiff  agreed  to  take  tiie 
balance,  after  deducting  &om  £90  any  amounts  previously 
paid  to  and  received  by  him,  either  for  services  rendered  oar 
as  his  share  of  profits.  So  far  as  disclosed  by  the  evidence^ 
it  appears  that  the  Plaintiff  and  the  Defendant  Orupin  were 
to  be  the  working  partners,  and  the  Defendant  Thomas  tiie 
cashier ;  but,  with  the  exception  of  allowing  £1  a  day  to 
each  of  them — ^the  Plaintiff  and  Crispin — ^for  superintending, 
there  was  no  agreement  whatever  as  to  what  eipenses 
incurred  by  them  in  carrying  out  the  contract  were  to  be 
repaid  them,  or  what  other  allowances  besides  £1  a  day 
were  to  be  made  to  them  for  any  services  they  might  render. 
The  Plaintiff,  according  to  his  statement,  did  perform  serrioee 
besides  merely  superintending,  and  incurred  expenses  in 
various  ways,  and  to  some  amount,  in  carrying  out  the 
contract.  He  received  from  time  to  time  various  sums  from 
ThomoBy  but  no  accounts  were  kept  by  either  Plaintiff  or 
Defendants.  The  Plaintiff  does  not  know  the  preciae 
amount  expended  by  him  in  carrying  out  the  contract.  The 
vouchers  taken  by  Thomas  do  not  show  for  what  the  sums 
mentioned  in  them  were  paid.  They  are,  as  we  imderstand, 
mere  acknowledgments  that  monies  were  received.  The 
Plaintiff  admits  that  he  has  actually  been  paid  a  much 
larger  sum  than  £90, — ^in  fact,  had  received  ahnost  that 
amount  before  the  agreement  was  made:  but  he  contends 
that  portions  of  those  receipts  were  not  for  services  rendered 
or  for  his  share  of  the  profits,  but  merely  to  recoup  him  for 
expenaes  and  loss  of  time. 
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The  leoeipt  of  money  by  the  Flamtiff  from  the  Defendants  vi2^ 
does  not,  under  such  circumstances,  constitute  condusive 
proof  of  payment.  The  pleadings  admit  a  debt.  The  issue 
IB  payment ;  and  the  onus  of  proof  rests  on  the  Defendants. 
The  jury  in  finding  the  affirmative  of  that  issue  must  be 
satisfied,  not  merely  of  the  fact  of  payment ;  but  that  the 
payment  was  made  by  the  Defendants,  and  received  by  the 
Plaintiffs,  on  account  of  the  debt  sued  for.  In  the  absence 
of  any  express  agreement — ^with  the  exception  of  the  single 
item  already  mentioned — ^as  to  the  amount  of  remuneration 
to  be  made,  or  the  kind  of  expenses  to  be  repaid ;  no  accounts 
being  kept,  and  the  Plaintiff  himself  being  uncertain  of  the 
precise  amounts;  he  tendered  evidence  to  show  that  the 
Defendant  Thomas  on  being  asked  to  pay  the  sum  now 
claimed,  admitted  the  debt,  and  promised  to  pay  it  at  a 
future  time. 

We  think  such  evidence  ought  to  have  been  received,  not 
to  explain  the  meaning  of  the  agreement,  but  as  some  proof 
of  the  true  state  of  the  accounts  between  the  parties ;  and  to 
assist  the  jury  in  finding  on  the  issue  of  payment,  and  in 
distinguishing  between  what  had  been  paid,  and  received  by 
the  Plaintiff  as  payment,  and  what  had  been  merely  repaid. 
The  case  was  not  so  put  at  the  trial,  but  we  think  that  the 
omission  ought  not  to  prejudice  the  Plaintiff  to  such  an 
extent  as  to  allow  the  nonsuit  to  stand. 

The  justice  of  the  case  will,  in  our  opinion,  be  best  met 
by  setting  that  nonsuit  aside,  and  directing  a  new  trial ;  the 
Phuntiff  paying  the  costs  of  the  rule,  rendered  necessary  in 
consequence  of  the  mode  in  which  his  case  was  presented. 

Rule  absolute  far  a  new  trial,  Plaintiff 
paying  costs  of  rule. 
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S.  recovered 
against  the 
Tkird 

W.  R,  Coy., 
in  the  Court 
of  Mines  at 
Sandhurst, 
judgment  on 
a  plaint  for 


WILSON,  Appellant,  v.  BROADFOOT,  Rbbpokdbht. 

xjLPPEAL  in  the  form  of  a  Case  stated  by  the  Judge  of 
the  County  Court  at  Melbourne. 


The  Respondent  had  been  appointed  by  an  order  of  the 
Judge  of  the  Court  of  Mines  at  Sandhurst,  under  18  Fie. 
No.  42,  sec.  14,  to  be  the  creditor  in  whom  the  rights,  ^.,  of 

S^d^J^ed.  *®  'r^^^^  ^^i*®  ^^  Mining  Company  should  be  vested. 
He  sued  the  Appellant  in  the  County  Court  Melbourne,  as 
a  subscriber  to  the  Instrument  of  Association,  for  the 
balance  of  the  amount  of  his  shares,  subscribed  for  but  not 
paid  up.  The  Appellant  gave  notice  of  his  intention  to  dis- 
pute the  Respondent's  title. 


Certified  copies  of  the  order  appointing  the  Respondent, 
and  of  the  other  proceedings  in  the  Court  of  Mines  were 


On  the  basis 

of  that 

judginent  he 

obtiuned 

firom  the 

Judge  of  the 

Court  of 

Mines  at 

Sandhurst  an 

order  under 

the  18  Vto., 

No.  42,  sec. 

14,  appointing  i-i-i.i-r*  ■.,.  !•  -^x 

B.  to  wind  up  produced  by  the  Respondent  to  prove  his  appomtment 
tte  company,    fjij^^  order  was  based  on  a  judgment  recovered  in  the  County 

Court  held  Court  at  Sandhurst,  by  a  creditor  of  the  company.  The 
the  judgment 

in  the  Court  of  Mines  bad  for  want  of  jurisdiction,  and  the  order  of  the  Judge  based  on 
it  invalid.  B.  then  recovered  against  the  same  company  judgment  for  the  same  cause  of 
action  on  a  pkint  in  the  County  Court  at  Sandhurst.  On  the  basis  of  the  latter  jodg- 
ment  a  second  order  was  obtained  from  the  Judge  of  the  Court  of  Mines  at  Sandhunt 
appointing  B,  to  wind  up  the  company.  The  latter  order  was  made  on  proof  that  a 
copy  of  the  judgment  in  the  County  Court  had  been  served  on  the  manager  of  the 
company,  and  that  the  judgment  had  remained  unsatisfied  seven  days  afterwards.  No 
process,  or  warrant  of  execution,  had  issued.  J9.,  under  the  order  appointing  him  to 
wind  up  the  company,  sued  W,  in  the  County  Court  at  Melbourne,  as  a  subscriber  to 
the  company's  deed  of  association  for  the  balance  of  his  shares  subscribed  for,  but  not 
IMiid  up.  Certified  copies  of  the  order  and  proceedings  before  the  Judge  of  Uie  Court 
of  Mines  were  produced,  sealed  with  the  seal  of  the  County  Court  at  Sandhurst.  The 
County  Court  at  Melbourne  gave  B.  a  verdict.    On  appeal, 

Beid,  (1)  That  the  judgment  in  the  first  action  in  the  Court  of  Mines  was  no  bar  to 
the  judgment  for  the  same  cause  of  action  in  the  second  action  in  the  County  Court 
(2)  That  the  judgment  in  the  County  Court  was  such  a  judgment  as  is  contemplated  by 
18  F»c.,  No.  42,  sec.  14.  (3)  Tliat  the  proceedings  before  the  Judge  of  the  Court  of 
Mines  might  be  re-sealed.  (4)  That  the  14  Ftc,  No.  42,  sec  14,  contemplates,  as  the 
basis  of  an  order  by  a  Judge  of  a  Court  of  Mines  to  wind  up  a  company,  service — ^not 
of  the  judgment  or  verdict  obtained  against  the  company,  but  of  process  for  the 
recovery  of  the  amount  of  such  judgment  or  verdict ;  and  that  as  no  process  had  bea 
issued,  and  seven  days  could  not  therefore  have  elapsed  after  service  of  such  process,  the 
order  to  wind  up  was  invalid,  and  B,  not  entitled  to  sue  under  it. 
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affidarits  showed  that  an  office  copy  of  the  judgment  had  ^^^* 
been  served  upon  the  manager  of  the  company,  and  that  Wilsok 
the  judgment  remained  unsatisfied  for  seven  days  after-  SBo^rwyr 
wards ;  but  there  was  no  evidence  that  any  process  or  war- 
rant of  execution  had  been  issued.  The  papers  purporting 
to  be  office  copies  of  the  order  of  the  Court  of  Mines  and 
the  affidavits  on  which  it  was  made,  were  sealed  with  the 
seal  of  the  County  Court.  The  present  Bespondent  had 
formerly  been  appointed  under  the  14th  sec.  to  a  similar 
position  with  reference  to  the  company.  That  appointment 
had  been  made  on  petition,  founded  on  a  judgment  recovered 
by  him  in  the  Court  of  Mines  for  goods  sold  and  delivered. 
Under  that  appointment  he  had  sued  the  present  Appellant 
for  this  same  debt,  and  recovered  a  verdict.  But  on  appeal 
the  cause  of  action  had  been  held  not  to  be  within  the  juris- 
diction of  the  Court  of  Mines ;  that  appointment  had  been 
held  invalid,  and  the  verdict  based  on  it  had  been  set  aside  (f) . 

There  were  other  feuts  stated  in  the  case,  but  the  material 
points  were — That  the  verdict  for  the  Bespondent  in  the 
former  action  against  the  Appellant  was  a  bar  to  the  present 
proceeding. — ^That  the  judgment  in  the  County  Court  of 
Sandhurst,  on  which  the  order  of  the  Court  of  Mines  rested, 
was  not  such  a  judgment  as  the  law  requires. — ^That  the  judg- 
ment and  affidavit  were  not  duly  sealed  in  accordance  with 
the  County  Court  rules;  and — That  no  process  for  the 
recovery  of  the  amount  of  such  judgment  had  remained 
muatisfied  for  seven  days. 

On  the  second  point,  Barry,  J.,  referred  to  Jackson  v, 
Bennett  (y). 

J.  W,  Stephen  for  the  Appellant. — ^The  Bespondent  has 
already  recovered  judgment  for  this  debt,  and  cannot  now 
be  permitted  to  sue  for  it  over  again.     No  service  has  been 

(/)  Vide  WtUon  v.  Broadfoot,  O)  Sup.  Ct.  Vic.,  9  April,  1861. 

Ante  YoL  I.,  Law,  214. 
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^^^^-        effectecL     Proceas  should  have  been  served,  not  merdy  a 
WrwoF       copy  of  the  judgment  delivered.    The  seven  days  required 

Bbo^foot  ^^  *^®  "^^  ^*^®  ^^^  therefore  yet  expired;  they  have,  in  fact, 
not  commenced — ^they  have  had  no  starting  point.  As  to 
the  copies  of  the  proceedings  in  the  Court  of  Mines,  tiie 
rules  of  those  Courts  are  issued  in  pursuance  of  an  Act  of 
Council,  and  have  the  force  of  a  legislative  enactment.  They 
leave  no  option  with  this  Court;  and  the  copies,  unless 
stamped  with  the  seal  of  the  proper  Court,  cannot  be  read  (A). 
In  re  Harrison,  Ex  parte  Fin/negar  (J),  ChrUtie  v,  Unwin  (ifc), 
were  cited. 

EsllatM,  contrjk. — Judgment  in  a  suit  which  proves  unsuc- 
cessful, because  the  plaintifr  was  unable  to  establish  his  iitle 
as  executor  or  liquidator,  or  the  Uke,  does  not  afford  ground 
for  a  plea  of  judgment  recovered.  That  particular  person, 
and  on  that  particular  occasion,  fieuled  to  prove  his  title  to 
sue  in  the  character  of  executor  or  liquidator;  but  that  does 
not  preclude  another,  or  the  same  person,  on  another  occa- 
sion, who  succeeds  in  proving  his  title  from  nuMTifaiinmg  a 
suit  for  the  same  demand.  The  character,  so  to  speak,  has 
never  sued  for  it  previously ;  but  merely  some  person  who 
attempted,  but  fisdled  to  prove  his  title  to  that  character. 
As  to  the  principal  point,  service  of  a  copy  of  the  judgment 
was  sufiBicient.  The  words  '*  any  creditor  "  in  the  14th  sec 
empower  any  creditor  of  the  company,  as  well  as  the  judg- 
ment creditor,  to  make  the  application  under  that  section. 
It  is  not  necessary  that  process  shall  actually  have  issued; 
the  words  "  agamst  the  manager  of^  which  there  may  issue 
any  process,"  &c.,  are  used  to  describe  a  judgment  ripe 
for  process,  upon  which  process  might  be  issued  in  contara- 
distinction  to  those  judgments  upon  which  execution  may 
have  been  suspended ;  as,  for  example,  where  time  may  have 
been  given,  or  payment  may  have  been  directed  to  be  made 

(h)  Vide  BnleB  of  9th  January,  (J)  Ante,  Vol.  I.,  Law,  47. 

1868,  par.,  44;    Tie.  Gov.  Qax,,  (k)  11  A.  k  E.,  875. 

12th  January,  1868. 
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by  mstalments.  The  preyious  iasuing  of  prooees  is  not 
meant,  or  the  words  would  have  been  ''  upon  which  process 
shall  have  been  issued."  These  words  "  any  creditors  "  are 
to  receive  a  large  construction.  If  process  must  be  served, 
no  one  but  the  plaintiff  can  cause  it  to  be  issued  and  served ; 
whereas  if  service  of  the  judgment  is  sufficient,  any  creditor 
may  obtain  an  office  copy,  serve  it,  and,  if  judgment  is  not 
satisfied  within  the  limited  time,  make  the  application  under 
the  14th  section.  It  cannot  be  properly  said  that  process 
**  remains  unsatisfied."  Moreover,  the  expression  '*  verdict 
or  judgment  remaining  unsatisfied"  is  used  in  the  ISth 
section.  If  copies  of  affidavits  have  not  been  properly 
stamped  the  error  may  be  amended.  It  is  a  mere  question 
of  revenue.     Lampden  v.  Kedgewm  (T). 


1863. 

Wilson 

V. 

Bboadfoot. 


Stawell,  C.  J. — ^The  construction  of  this  section  of  this 
Act  (18  Vie.j  No.  42,  sec.  14)  is  a  matter  of  very  great  diffi- 
culty indeed.  On  that  point  we  reserve  judgment.  On 
the  other  points,  Mr.  Stephen^  we  are  against  you ;  and  we 
think  that  the  omission  to  seal  the  affidavit  may  be  amended. 

Cwr,  ado,  vult. 


Stawell,  C.  J. — Several  objections  were  taken  to  the 
Terdict  obtained  by  the  Bespondent,  but  as  that  relating  to 
the  service  of  the  judgment  involves  the  proper  construc- 
tion to  be  placed  on  the  14th  section  of  the  Act  18  Vic., 
No.  20,  we  deemed  it  right  to  consider  it.  That  section 
provides  for  the  mode  of  winding  up  a  company  unable  to 
meet  its  liabilities. 


June  22, 


In  this  case  there  was  no  proof  of  issue  or  service  of  any 
process.  A  copy  of  the  judgment  in  the  Coimty  Court  had 
been  delivered  to  the  Appellant,  but  by  whom  it  does  not 


(0  1  Mod.,  209. 
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1868.         appear.    It  is  contended  by  him  now,  that  process,  not  judg- 
WiLBOK       ment,  should  have  been  served. 


V, 

Bboadvoot. 


Whatever  difficulty  there  may  be  in  detCTmining  the 
proper  construction  to  be  put  on  other  portions  of  this 
section,  it  seems  clear  to  us  that,  as  proceedings  adverse  to 
the  defendant  in  the  action  might  be  taken  within  a  certain 
number  of  days  after  something  (whether  judgment  or  prO' 
cess)  had  been  served  on  him,  and  that  something  remained 
unsatisfied,  he  should  be  afforded  a  fair  opportunity  of 
satisfying  it ;  and  the  person  serving,  therefore,  should  be 
duly  authorised  to  receive  payment  in  satisfaction  thereof 
No  one  who  is  not  a  party  to  the  action  can  enforce  pay- 
ment of  a  judgment  debt,  unless  he  has  authority  from  the 
judgment  creditor  to  recover  the  money.  The  debtor  might 
be  prepared  to  pay  his  judgment  creditor,  but  may  properly 
decline  to  pay  a  stranger.  The  Legislature  obviously  in- 
tended that  a  certain  number  of  days  grace  should  be 
allowed  the  judgment  debtor.  The  service  prescribed  must 
have  been  regarded  as  equivalent  to  a  demand  of  the  debt, 
that  demand  forms  the  date  firom  which  the  days  of  grace 
are  to  commence ;  and  ought,  in  our  opinion,  to  be  made  by 
some  person  empowered  to  receive  the  amount  demanded. 
The  "  service,"  therefore,  should  be  effected  by  the  judgment 
creditor  or  his  agent. 

This  construction  of  the  section  meets  many  of  tiie 
arguments  urged  on  behalf  of  the  respondent,  and  as  there 
is  no  proof  that  the  copy  judgment  was  in  the  present  case 
delivered  by  the  judgment  creditor,  or  his  agent,  may  abnost 
be  held  to  determine  the  appeal. 

Defining  the  person  who  is  to  serve  does  not,  however, 
decide  whether  process  or  judgment  is  to  be  served.  The 
section  leaves  no  doubt  that  what  is  to  be  served  is  referred 
to  by  the  words,  "remain  unsatisfied,"  and  those  words 
applied  to  process  are  doubtless  an  inapt  mode  of  expreesion ; 
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but  "  Bervioe"  of  a  judgment  or  a  verdict  Ib  in  our  opinion       v-l?2l^ 
Btill  more  inapt.     It  seems  difficult  to  apprehend  how,  strictly       Whson 
speaking,  either  a  judgment  or  a  verdict  could  be  served.     Bboa^foot. 
The  Legiskkture  would,  in  our  opinion,  have  used  more 
express  words  if^  from  motives  of  economy,  saving  costs,  or 
for  any  other  reason,  they  had  intended  that  delivering  a 
copy  of  the  judgment  or  verdict  wtus  to  be  deemed  by  the 
judgment  debtor  equivalent  to  an  intimation  on  the  part 
of  the  creditor  of  his  intention  to  proceed  under  the  14ith 
section.    The  sound  construction  may  not  be  very  apparent, 
but  on  the  whole  we  think  that  process,  and  not  judgment 
or  verdict,  should  be  served. 

This  view  does  not  prevent  any  creditor,  after  the  expira- 
tion of  the  period  prescribed,  applying,  under  the  section, 
that  the  company  should  be  dissolved,  and  a  creditor  or  other 
person  appointed  to  sue.  He  can  as  readily  procure 
information  respecting  the  non-payment  of  the  judgment 
debt,  if  the  judgment  creditor  has  served  process,  as  if  he 
had  delivered  a  copy  of  the  judgment  himself — ^these  words, 
*^  any  creditor,"  may  still  receive  a  large  construction. 

We  think  that  the  Bespondent  has  failed  to  establish  his 
title  to  sue.  It  is  unnecessary,  therefore,  to  consider  the 
other  objections. 

Appeal  allowed  with  costs. 
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1863. 

AprU  9, 
June  22. 

JS,  WBfl 

appointed  to 
wind  up  a 
mining 
company  by 
order  of  a 


BEOADFOOT,  Atpbllaot,©.  O'FABKELL,  EBflPOirDEirT. 

wASE  stated  under  the  Act,  No.  159,  sec.  11,  by  the  Police 
Magistate,  at  the  District  Police  Court,  Melbourne. 


Broadfoot  the  Complainant  was  appointed  bj  an  order  of 

^^ofMinee  *®  ^^'^^  ^^  *^®  ^^^^  ®^  ^i&in&A  at  Sandhurst,  dated  26th 
dated  26th  July,  1862,  under  the  Act  18  Vic,,  No.  42,  sec  14,  as  the 
He  roed  (/F,  P^^^^  ^  whom  the  rights,  &c.,  of  the  Third  White  Hillfl 
Mining  Company,  Bendigo,  should  become  vested*  O* JPbrreS 
the  Defendant  was  a  subscriber  to  and  a  shareholder  in  the 


by  summary 
plaint  before 
magistrates, 

for  the  balance 


of  shares 
subscribed  for, 
but  not  paid 
up.    There 
was  no  proof 
that  any  call 
was  ever  made 
during  the 
existence  of 
the  company. 
The 

magistrate 
nonsuited  the 
complainant 
because  "the 
complaint  on 
which  the 
summons  was 
founded  was 
not  made 
within  six 
calendar 
months  from 
the  time  when 
the  matter  of 
such  complaint 
arose." 

On  appeal, 
the  Court 
ordered  a 
verdict  to  be 
entered  for 

the  Plaintiff;  but  under  drcumstances  stated  gave  costs  of  the  appeal  only.  MetvUU 
o.  Higgint,  where  Molesvoorth,  J.,  dissented,  held  by  StaweU,  C.  J.,  Barty,  J.,  and 
WUUams,  J.,  to  be  binding. 


The  proceedings  in  the  District  Court  were  commenced 
7th  January,  1863 ;  the  Appellant,  in  his  particulars  of 
demand,  claiming  **  the  amount  due  by  the  Defendant  as  a 
'^  shareholder  in  the  Third  White  Hills  Mining  Company, 
"  Sandhurst,  on  eighty  shares  subscribed  for  in  the  said 
"  company  but  not  paid  up."  The  case  was  heard  and  the 
magistrate  gave  the  decision  now  appealed  from  on  the  27th 
March,  1868. 

The  case  stated  that  the  sum  sued  for  was  "  the  amount 
''  of  the  balance  of  subscribed  capital  due  from  the  De- 
''  fendant,  which  sum  did  not  include  any  call."  The  caae 
contained  no  allegation  that  any  call  had  been  made  at  any 
date  whatever. 

Before  the  magistrate  it  was  objected  that  the  Complainant 
could  not  recover  summarily  before  Justices  of  the  Peace,  as 
the  complaint  upon  which  the  summons  was  founded  was 
not  made  within  six  calendar  months  from  the  time  when 
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the  matter  of  such  complaint  arose.    The  magistrate  held         ^S^- 

the  objection  fatal  and  nonsuited  the  Complainant  with  Bboaspoot 

costs.    The  Complainant  appealed.  (yPABMix 

Fellows  for  the  Appellant  relied  on  Melville  v.  Higgvns  (m) . 


J,  W.  Stephen  for  the  Eespondent. 


Cur,  adv.  vuU, 


Stawell,  C.  J. — ^We  think  that  the  decision  in  Melville  v.  June  22. 
Higpna  goyems  the  present  case.  That  decision  proceeded 
on  the  fact  that  the  amount  in  litigation  consisted  wholly  of 
calls.  The  present  suit  is  not  for  calls,  but  for  capital 
subscribed  for,  but  not  paid,  and  does  not  include  a  call. 
•The  manager  could  not  during  the  existence  of  the  company 
have  sued  for  capital  qud  capital.  His  right  to  institute 
proceedings  against  shareholders  was  limited  to  the  recoyery 
of  calls.  The  matter  of  complaint  conBequently  did  not 
arise  until  the  Appellant  had  been  appointed ;  and  tbe  pro- 
oeediags  were  instituted  within  six  months  after  that 
appointment. 

There  seems  to  be  no  doubt  as  to  the  amount  due ;  and  as 
one  of  the  objections  taken  by  way  of  nonsuit  was  oyer- 
ruled  by  the  magistrate,  and  is  not  now  before  us ;  and  the 
other  is  not,  in  our  opinion,  tenable;  we  do  not  feel  at 
liberty  to  subject  the  parties  to  unnecessary  expense  by 
remitting  the  case  to  the  magistrate,  but  shall  set  the 
nonsuit  aside  and  direct  a  yerdict  to  be  entered  for  the 
Appellant  (the  Plaintiff  below)  for  the  amount  claimed^ 
£68,  with  £5  5«.  costs. 

Appeal  allowed  with  costs  of  appeal, 
(m)  Awte,  Vol.  I.,  Jmw,  806. 
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1863.  MATTHEWS  aitd  Another,  Appellants,  v. 

April  9,  MUTTLEBUBY  and  Othebb,  Respondents. 

June  22. 

M.  M,  4"  U,,  -TjLPPEAJJ  in  the  form  of  a  case  stated  by  the  Judge  oi 
dbUvCTS'to      *^®  County  Court  at  Melbourne. 

their  clients 

si^ed  biU,  The  material  fSacts  were  as  follows : — 

24th  January, 

and  sued  them        rm.     -r*  -i 

in  the  County       The  Respondents,  Muttlehuty,  Malleson  ^  JEhi^land,  soli* 

SSbo^e  o  citors,  brought  an  action  in  the  County  Court  at  Melbourne 

25th  Feb.,  against  the  Appellants,  Matthews  S[  Sa/ndera,  for  money  due 

signed  biU  and  ^^^  professional  services.     The  Respondents  had  delivered  a 

the  particndars  signed  bill  on  24th  January,  1862,  for  £175  0«.  IIJ.,  aad 

of  demand  ••      i        i  i      -r»  -i 

were  alike  for  by  theur  particulars  of  demand,  dated  25th  Eebruaiy, 
But  f  th'^^^*  claimed  the  like  amount.  This  amount  comprised  a  sum  of 
£38  98. 5d.        £141  11«.  6(f .  due  to  the  present  firm,  for  costs  in  an  Equity 

annealed  to  he 

forservices  ^^^>  ^^^  ^^  ^  ^^^^^^  ^^  ^^^  ^'*  ^^*  earned  by  and  due  to 
rendered  to  the  the  earlier  firm  of  MuUUhury  Sf  Malleson.     The  Defend- 

Defendants  ^   ^ 

Jf.  Sr  S,,  by  s^ts,  the  present  Appellants,  on  the  2nd  December,  pleaded, 
M.&'M,,  amonff  other  pleafl,  non-delivery  of  a  signed  biU,  and  set-off; 

predecessors  of  ^  r        »  j  -o  > 

the  Plaintiffs,  and  on  the  20th  December  they  obtained  an  order  of  a  Judge 

pleaded*non-  ^^  *^®  Supreme  Court  to  tax  all  the  bills  due  to  both  firms, 

delivery  of  a  and  allow  credits  on  both  sides.     It  was  one  of  the  terms  of 

and  set-offl'  that  order  that  the  Plaintiffs  (the  Respondents)  should  have 

They  obtained  1^^^^  to  amend  the  bill  of  costs  deUvered  to  the  Appellants, 

an  order  of  a  ,  *  ^ 

Judge  to  tax     by  strikiag  out  therefrom  the  item — "  To  balance  of  costs 
the  costs  due 
to  both  firms 

of  solicitors,  and  allow  credits  against  both  firms.  One  of  the  terms  of  this  order  was  that 
Fhiinti£b  might  amend  their  bill  of  costs  by  omitting  the  £33  9«.  M,  Tlie  Fiaintifb 
then  amended  their  particulars  also,  by  omitting  the  £33  9«.  bd.  On  the  taxation,  the 
Defendants  were  allowed  items  of  set-off  against  the  £33  9».  hd^  as  well  as  all  other 
portions  of  the  claims  of  both  firms ;  and  the  taxing  officer  certified  a  balance  to  the 
Plaintiffs  of  £139  1«.  4(2.,  and  to  their  predecessors  of  £15  15«.,  that  nothing  had  been 
paid  to  the  Plaintiffs,  and  that  the  balance  certified  was  stiU  due  to  them.  At  the  tritd 
in  the  County  Court  the  Judge  decided  that  a  signed  biU  had  been  delivered ;  that  the 
taxation  was  conclusive  on  the  matters  of  account  settled  by  it ;  and  that  evidence  of 
negligence  as  to  the  business  done  by  the  predecessors  of  the  PlaintifSs  was  inadmissihle; 
and  he  gave  a  verdict  for  the  Plaintiff^.    On  appeal, 

Seld  that  he  was  right  on  all  points. 
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due  as  rendered  for  bufliness  done  prior  to  Equity  suit,         ^^^* 
£SS  99.  6d."  and  the  Plaintifrs  on  this  order  haying  been     Matthews 
obtained,  caused  the  amount  in  their  particulars  of  demand  j^^yr^xyBT. 
to  be  reduced  by  £33  9s,  5d,,  so  as  to  correspond  with  the 
bill  of  costs  as  amended. 

Under  the  order  of  taxation  both  parties  attended ;  the 
costs  were  taxed  as  against  both  firms;  the  AppeUmits 
claimed  items  of  set-off  as  against  both  fibrms,  and  in  respect 
of  all  the  bills,  including  the  £33  98. 5d.,  and  were  allowed, 
as  against  one  or  the  other  firm,  the  whole  of  the  credits 
claimed.  The  taxing  officer  certified  that,  after  giving  credit 
to  the  amount  ol  £149  5«.,  there  was  due  to  Muttlebwry  Sf 
Mallesan  £15  15«.,  and  to  Muttlehury,  Malleson  Sf  England 
£139  1«.  4td,  He  certified  that  nothing  had  been  paid  on 
account  of  the  latter  debt  to  the  latter  firm,  and  that  that 
flum  was  then  due  to  them. 

At  the  trial  the  Appellants  objected  that  the  Bespond- 
ents  had  not  proved  delivery  of  a  signed  bUl  corresponding 
in  amount  with  the  sum  now  claimed  (£139  \8.  4J.),  and 
they  offered  evidence  of  set-off  and  of  facts  which  had 
occurred  prior  to  the  Equity  suit,  in  order  to  shew  negli- 
gence. The  Judge  over-ruled  the  objection,  and  rejected 
the  evidence,  holding  as  to  the  set-off  that  the  finding  of  the 
taxing  officer  was  conclusive  on  the  matter  of  account  be- 
tween the  parties:  and  as  to  the  negligence,  that  such 
negligence  (if  any)  prior  to  the  Equity  suit,  although  it 
might  be  the  subject  of  an  action  by  the  Appellants  against 
some  of  the  Bespondents,  did  not  furnish  an  answer  to  the 
present  action. 

The  points  for  the  decision  of  the  Supreme  Court  were: — 
(1)  Was  the  bill  of  costs  delivered  to  the  Eespondents  a  suffi- 
cient compliance  with  the  Act  ?  (2)  If  the  appearance  of 
the  item  of  £33  9«.  M.  in  such  biU  rendered  it  bad  as  to 
the  whole ;  was  the  error  cured  by  the  Judge's  order  direct- 

VOL.   H. — LAW.  ^ 
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1863.         ing  that  item  to  be  struck  out,  and  by  the  amendments  of 
Matthews     the  Plamtiff's  particulars  of  demand?    (3)  WastheeTidenoe 
in  support  of  set-off,  and  of  the  facts  anterior  to  the  Equity 
suit,  properly  rejected  ? 

Billing  for  the  Appellants,  Hiffinbotham  with  him. 

JE^llows  for  the  Respondent,  Harris  with  him. 

The  authorities  cited  were  JPiggoU  v.  Caiman  («),  Haig  t. 
Ousey  (o),  Beck  v.  Cleaver  (j?),  Ivimey  v.  Marks  (q),Ear' 
rison  v.  Wright  (r),  Loverige  v,  Botham  («),  Anderson  f. 
May  (t),  Whitehead  v,  Tattersall  (t?). 

Cur.  adv.  tmU. 


June  22.  Stawell,  C.  J. — ^The  case  settled  by  way  of  appeal  states 

substantially  the  points  to  be  considered  by  the  Court.  The 
first  relates  to  the  form  of  the  bill  of  costs  delivered  by  the 
Respondents  to  the  Appellants.  When  delivered  it  con- 
tained an  item  for  costs  due,  not  to  the  Respondents,  bat  to 
some  members  of  their  firm  who  had  previously  been  in 
partnership.  This  item  was  struck  out,  by  an  order  of  a 
Judge  previous  to  trial,  and  the  particulars  of  demand 
amended  in  conformity ;  but  the  Respondents  are  bound, 
we  think,  to  show  that  the  bill  when  originally  delivered, 
was  in  the  proper  form.  There  was  at  one  time  an  apparent 
conflict  of  authorities  as  to  the  necessity  for  every  item  in  a 
bill  of  costs,  containing  all  the  particulars  required  by  the 
Act.  The  Courts  of  Queen's  Bench  in  the  cases  of  Keene  v. 
Ward  (w),  and  Cooke  v.  Oillard  (a?),  and  of  Common  Pleas  in 
that  of  Waller  v.  Lacey  (y),  holding  that  the  insuflRciencyof 

(»)  11  H.  &  N.,  839.  (c)  1  A.  &  E.,  491. 

(o)  7  Ell.  &  Bl.,  578.  (it)  13  Q.B.,  515;    8.  C.  7  D. 

{p)  9  Dowl.,  111.  &  L.,  334. 

(j)  16  M.  &  W.,  849.  (*)  1  Ell.  &  Bl.,  26. 

(r)  13  M.  &  W.,  816.  (y)  1  Sc.  N.  B.,  186 ;  S.  1  C. M. 

(*)  1  B.  &  Pull,,  49.  &  Gr.,  54. 

{t)  2  /*.,  237. 
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one  item  did  not  invalidate  the  whole  bill ;  and  the  Conit  of      J;?!^?;^ 
Exchequer  in  the  case  of  Ivimey  v,  Marks  deciding  that     Hatthxwb 
if  an  attorney  does  not  deliver  a  sufficient  bill  as  to  the  jjuttlbbtot. 
whole,  it  is  the  same  as  if  he  had  delivered  no  bill  at  all, 
and  acting  on  that  decision  in  the  subsequent  case  of  FigoU 
V.  Cadman.     The  authority  of  Ivimey  v,  Marks,  however, 
has  been  questioned  by  the  same  Court  in  the  intervening 
case  of  Bay  v.  Turner  (z)  ;  and  as  that  case,  although  Ivimey  v, 
Marks  formed  the  foundation  for  the  determination  in  FiyoU 
V,  Cadman,  was  not  cited  during  the  argument  or  referred  to 
in  the  decision,  it  may  be  doubted  whether  even  in  the 
absence  of  other  authorities  that  judgment  is  to  be  regarded 
as  decisive.     But  the  later  case  of  Saiy  v,  Ousey  has,  in 
onr  opinion,  now  placed  the  question  at  rest.   The  point  was 
there  raised  and  discussed,  all  the  authorities  were  reviewed, 
and  the  Court  of  Queen's  Bench  decided  that  even  sup- 
posing there  was  one  bad  item,  the  Plaintifr  an  attorney 
would  not  thereby  be  prevented  from  recovering  for  the 
rest. 

The  form  in  which  this  item  is  inserted  in  the  bill  now 
under  consideration  renders  it  highly  improbable  that  the 
dients  could  have  been  misled.     It  has  been  improperly 
introduced  under  the  supposition  that  the  new  firm  would 
pay  the  debts  of  the  old,  but  as  the  bill  is  for  professional 
business  in  an  equity  suit,  the  introduction  of  an  item  for 
business  prior  to  that  suit  could  leave  no  doubt  that  it  was 
not  included  in  the  costs  of  the  suit  itself.     The  Eespon- 
dents  are   not  survivors  of  the  old  firm,  who  might  be 
supposed  to  sue  for  a  debt  due  to  that  firm,  but  members  of 
a  new  and  different  firm ;  the  error  was  therefore  apparent, 
an  item  for  any  other  claim  wholly  foreign  to  the  Respon- 
dent's demand  would  have  been  as  much  calculated  to 
mislead.        We  think  that  on  principle  as  well  as  the 
authorities  referred  to,  the  bill  of  costs  proved  to  have  been 

(c)  26  Law  Timef,  150. 

2  J 
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1868.         delivered  was  a  sufficient  compliance  with  the  Act  to  enable 
Matthews     ^^^  Respondents  to  maintain  an  action  thereon. 


MUTTLXBTTBY. 


No  question  now  arises  as  to  anj  yariance  between  tiie 
bill  of  costs  and  the  plaint,  as  the  particulars  of  demand 
were  amended  so  as  to  correspond  with  the  bill  altered  bj 
the  Judge's  order. 

The  admissibiliiy  of  evidence  of  the  items  of  set-off  forms 
the  next  question.  Those  items  were  part  of  the  subject 
matter  referred  for  taxation,  as  much  as  any  portion  of  the 
bills.  The  taxing  officer  has  deducted  a  large  sum  from  tiie 
bill  due  to  the  earKer  firm.  It  is  not  alleged  that  tbia 
amount  was  improperly  deducted,  or  that  it  had  been  appro- 
priated by  the  Appellants  to  payment  of  the  biU  due  to  the 
present  firm.  If  the  Appellants  had  been  permited  in  tbe 
action  in  the  County  Court  to  give  evidence  of  the  same  set- 
off, they  would  have  received  credit  for  it  twice  over ;  audit 
is  obvious,  therefore,  that  unless  the  whole  taxation,  not 
merely  of  the  bill  now  sued  on,  but  of  the  other,  was  alto- 
gether disregarded,  no  evidence  of  set-off  could  have  been 
received.  But  so  far  from  our  being  at  liberty  to  disregard 
the  taxation,  it  is  conclusive  between  the  parties.  The  evi- 
dence, therefore,  ought  not  to  have  been  received. 

Lastly,  we  are  of  opinion  that,  for  the  reasons  assigned  by 
the  Judge  of  the  County  Court,  the  evidence  of  fifccta 
anterior  to  the  Equity  suit  was  properly  rejected. 

Appeal  dUmissedj  with  coitt. 
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FAIEBAIEN  v,  MONAGHAN. 

1863. 
.^  June  22. 

Juj  JECTMENT  to  recover  land  within  the  Geelong  Circuit  The  venue 

District.  i^:tr*" 

withstanding 
No  order  to  change  the  ven/ue  from  Geelong  to  Melbourne  ^^ ^f  yi^^    ^ 
had  been  obtained.      Notice  of  trial  had  been  given  for  No.l9,iec.67. 
Melbourne.     An  order  had  been  made  by  MoUsworthy  J.,  ^^^j^Ca**^  v<  ^t^-fLJ^.^^ 
to  set  aside  the  notice  of  trial  and  all  subsequent  pro-     ^j^  K^Cr^^  ^^  * 
ceedings,  on  the  ground  that  the  venue  in  ejectment  is  local. 
A  role  nisi  had  been  obtained  to  discharge  this  order  on  the 
gromid  that  the  venue  is  transitory.     No  cause  was  shewn 
and  the  rule  niH  was  made  absolute ;   the  Court,  however, 
reserving  liberty  to  reconsider  the  matter  on  argument  at 
any  future  occasion.    But  afterwards  by  consent  the  rule  was 
re-opened  and  argued. 

JMlows  for  the  rule. — ^The  words  of  the  Common  Law 
Fractiee  Act,  19  Fw?.,  No.  19,  sec.  67,  are  general — "that in 
"  all  actions  (except  where  it  is  or  shall  be  expressly  enacted 
"to  the  contrary)  the  ven^e  shall  be  transitory,"  Ac. 
Section  285  giving  power  to  a  Judge  to  change  the  venue  in 
ejectment  "  in  like  manner  as  in  any  other  action,"  is  not  an 
express  enactment  to  the  contrary ;  nor  is  an  inference  to 
the  contrary  to  be  drawn  from  it.  It  is  based  on  Section 
182  of  the  English  Statute ;  but  in  the  English  Statute  the 
venue  continues  local;  and  Section  182  of  the  Statute 
therefore  further  enacts  that  where  an  order  has  been  made 
to  change  the  venue,  such  order  shall  be  suggested  on  the 
record.  Our  Act  makes  no  such  provision  as  to  any  sugges- 
tion on  the  record ;  and  this  is  in  harmony  with  the  venue 
here  being  transitory.  Section  235  is  surplusage  in  our  Act, 
and  only  inserted  ex  €tbundanti  eauteld. 
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1863. 

Faibbaibk 

v. 
MoHAaHAir. 
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Babbt,  J.,  read  16  Vic.,  No.  10,  sec.  15,  from  wbich  it 
seemed  that  sec.  67  was  also  superfluous. 

Machay  shewed  cause.  The  reason  whj  the  venue  under 
the  old  practice  was  local  was  that  it  was  a  proceeding  in  rem. 
The  sheriff  of  the  county  in  which  the  land  was  situate  was 
the  proper  officer  to  execute  the  liabere.  Though  the  Coiuts 
might  order  a  trial  in  another  county,  it  was  still  the  sheriff 
in  whose  bailiwick  the  lands  were  situate  who  delirered 
possession.  The  old  proceeding  was  by  declaration  in  eject- 
ment, and  the  venue  appeared  in  the  margin  of  the  dedan- 
tion.  The  67th  section  of  our  Act  appears  at  first  sight  to 
alter  this,  but  on  further  examination  it  does  not.  It  is 
applicable  only  to  ordinary  actions  in  which  pleadings  are 
delivered ;  for  it  provides  that  the  place  of  trial  shall  be 
stated  in  the  margin  of  the  declaration.  But  there  are  no 
pleadings  or  declaration  in  ejectment.  There  is  only  a  writ 
and  an  appearance.  The  lands  are  described  in  the  writ, 
and  on  the  face  of  the  writ  it  appears  that  they  are  in  the 
County  of  Villiers,  in  the  Circuit  District  of  G^eelong. 
They  are,  therefore,  in  the  bailiwick  of  the  sheriff  at 
G^elong,  and  the  proper  place  to  tiy  is  at  G^long,  unleas 
the  venue  is  changed  by  order.  The  sections  of  the  art 
from  224  to  263  constitute  a  code  of  practice  in  ejectmeat; 
and  the  proper  course  was  after  writ  issued  and  appearanoe 
entered,  to  change  the  venue  by  order  under  section  235. 

Fellows  in  reply. — If  the  sections  224  to  263  make  a  code  in 
ejectment,  it  is  a  very  imperfect  one  for  they  say  nothing  as 
to  notices  of  trial,  notices  to  admit,  &c.  The  general  inten- 
tion of  the  act  is  to  make  the  venite  in  ejectment  transitary* 


Stawell,  C.  J. — ^We  think  the  venue  in  ejectment  ifl 
local ;  otherwise  there  appears  to  be  no  necessity  for  the 
provision  contained  in  sec.  235  for  changing  the  vewte. 
But  under  the  drcumstances  the  rule  vnll  be  dischaiged 
without  costs. 
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Eabby,  J. — ^The  sheriff  of  the  county  or  district  where 
the  lands  are  situate  is  still  the  proper  officer  to  deliver 
possession.  The  old  practice  was  so,  and  there  is  no 
necessity  for  departing  from  a  practice  which  is  one  of 
conYenienoe,  in  the  absence  of  clear  and  positive  enactment. 


V. 
MONAGBLiir. 


Williams,  J.,  conciirred. 


Hule  nisi  discharged  without  costs* 


A 


WBIGHT  AND  AKoxnEB,  Afpxllajtts,  V, 
MOTHEEWELL,  Eespondeitt. 

PPEAL  from  the  County  Court  at  Melbourne. 


June  22. 


The  Appellants,  phuntifrs  below,  were  trustees  of  the  ^.leased  1065 
estate  and  effects  of  William  Ackland  Anderson^  under  an  ^^  j^  f^^  ^^ 
assignment  in  trust  for  creditors,  dated  17th  March,  1862.  y!*":***™"* 
A  lease  had  been  granted  by  Anderson  to  the  Bespondent  and  cove- 
of  a  farm  of  1,065  acres  of  land  at  Keelbundora,  for  ten  ^i«^  ^|*^ 

'  JH,  to  put  up 

years,  frt>m  the  14th  November,  1858,  at  the  yearly  rent  of  a  boundary 
£720,  payable  half-yearly.    The  lease  contained  a  covenant  ^^"''7^*^  ot 
by  the  lessor  to  erect  a  post  and  rail  boundary  fence  within  in  case  of  ^.'« 
the  first  five  years  of  the  term ;  and  if  the  lessor  did  not  the  five  yean» 
erect  the  fence  within  such  five  years,  the  tenant  might  ^^**  :^- 

^     might,  after 
expend  £50  half  yearly  towards  erecting  it,  and  deduct  his  the  five  yean, 

outlay  from  the  half  yearly  rent  next  accruing.     On  the  f^^^e  and^ 

deduct  ita 
ooBt  from  the  rent  payable  under  M*s  covenant.  Within  the  five  years  A,  verbaUy 
asked  Jf.  to  put  up  the  fence,  and  deduct  its  cost  from  his  rent.  B.  verbaUy  agreed^ 
and  put  up  the  fence.  A,  assigned  to  trustees  for  the  benefit  of  his  creditors.  The 
trustees  of  A.  sued  M,  in  the  County  Court  for  fuU  rent.  The  Judge  held  the 
trustees  bound  by  the  verbal  arrangement  between  A.  and  M.,  and  thereupon  the 
trustees  of  A.  elected  to  be  nonsuited,  and  appealed.  Held :  that  M,  was  not  released 
from  his  covenant  to  pay  full  rent  by  the  verbal  agreement  between  him  and  A, ;  and 
appeal  aUowed.  But  because  there  might  be  evidence  that  A.  accepted  the  fence  in 
satisfaction  of  the  rent  sued  for  by  the  trustees  of  A,,  the  Court  directed  a  new  trial,  to 
give  M.  the  apportunity  of  proving  so  much :  costs  cf  the  first  trial  to  abide  the  event. 
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vj^^  eve  of  the  lessor's  deparkire  for  Europe,  before  the  assign- 
Weight  ment  in  trust  for  creditors,  and  before  the  expiry  of  the  five 
MoTHXBWBLii  years,  he  asked  the  lessee  to  erect  the  fence,  and  deduct  the 
cost  from  the  rent ;  in  the  same  way  he  waa  entitled  to  do 
if  the  fence  had  been  put  up  by  the  lessee  after  the  expi- 
ration of  the  first  five  years.  The  lessee  did  so,  and  claimed 
to  deduct  the  expense  from  his  rent  under  this  verbal  direc- 
tion of  the  lessor.  The  trustees  sued  him  for  the  amount 
of  rent  so  deducted ;  and  the  Judge  of  the  County  Couii 
holding  that  the  trustees  were  bound  by  the  verbal  directioa 
of  their  assignor,  the  lessor,  intimated  his  intention  to  give 
the  Defendant  a  verdict. 

Whereupon  Counsel  for  the  plaintifb  elected  to  be  non- 
suited and  appealed. 

Fellows  for  the  Appellants. 

HigMotham  for  the  Respondent. 

By  the  Coubt. — ^The  lessee  is  not  released  from  the 
covenants  in  his  lease  by  this  verbal  arrangement  made 
with  the  lessor.  But  there  may  be  evidence  that  the  lessor, 
after  he  was  aware  of  the  mode  in  which  the  fence  had  been 
erected,  accepted  it  in  satisfaction  of  the  rent.  The  de- 
fendant should,  therefore,  have  an  opportunity  of  sustaining 
this  defence  if  he  can.  The  appeal  will  be  allowed ;  a  new 
trial  had ;  costs  of  the  first  trial  to  abide  the  event. 
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McCBAE,  AiriLLiST,  v.  "WOODWAED,  EiEBPOirDEirT. 


G 


» 


'ASE  stated  bj  way  of  Appeal  from  Petty  Sessions,  In  the  enact* 
Waammbool.  ^^^^^f- 

imposing  a 

McOraCy  an  inspector  of  scab,  had  informed  against  Wood-  ^^^^  owner 

ward  under  the  Act  for  prevention  of  scab  in  sheep  (a),  ^^^  ^^ 

f  .  reftise  or 

for  neglecting  to  brand  his  sheep.      The  magistrates  read  neglect  to 

the  section  of  the  Act  as  requiring  that  before  the  offence  °J|^^  ^^^^ 

of  neglecting  to  brand  could  be  complete  the  Defendant  keep  them 

miigt  first  have  been  required  by  the  inspector  to  brand.    As  m  wrke4^  oi^to 

there  had  been  no  such  requirement  here  they  dismissed  alter  his  brand 

when  required 

the  mformation.  by  the 

ingpector/' 
&c.,  the  words 

Felhws  for  the  Appellant.  ''when 

required  by 
the  inspector 

No  appearance  for  the  Bespondent.  only  qualify 

the  words 
"  or  to  alter 

By  the  Cotjbt. — ^The  words  "  when  required  so  to  do  "  apply  hi«  l>rand/' 

only  to  the  words  immediately  preceding  them,  namely,  "  or  earlier  words. 

to  alter  his  brand,"  and  do  not  relate  to  the  earlier  enactment  '^^^^^^^ 

in  the  section,  requiring  aU  owners  of  sheep  to  brand.     The  unconditional, 
■ltj"        j-l        J'  J 'J*       1  J        jj  jia.   and  an  offence 

obligation  to  brand  is  unconditional,  and  not  dependent  against  them 
(like  the  obligation  to  alter  brands  when  two  owners  have  ™*y  ^.co™- 
similar  brands)  on  a  previous  requirement  by  the  inspector,  any  previous 

requirement 
by  the 
A^eal  allowed  with  cosU,     Matter  remitted  inspector. 

h<icJc  to  the  Justices. 


(a)  No.  143,  sec  5. 
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JZ.  applied  for 
land  assumed 
to  have  been 
proclaimed 
under  "The 
Land  Act, 
1862,"  in  an 
agricultural 
area  open  for 
selection,  paid 
the  purchase- 
money  for  the 
land,  obtained 
from  the  land 
officer  a 
certificate  of 
payment,  and 
entered  into 
possession.    It 
was  found  that 
the  land  had 
not  been  pro- 
claimed.   C,  a 
Crown  Lands 
Commissioner, 
summoned 
JEt,,  as  in 
unauthorised 
occupation  of 
Crown  Lands, 
and  the 
Justices 
conyicted. 
On  appeal. 

Held,  that 
as  the  land 
officer's 
certificate 
entitles  the 
selector  to 
take  possession 
of  the  land 
selected,  the 
case  before  the 
Magistrates 
might  inyolve 
title,  and  their 
jurisdiction 
was  conse- 
quently ousted. 


ROBINSON,  Appellant,  «.  CAREY,  RESPONDEifT. 


c 


ASE  for  the  opinion  of  the  Supreme  Court,  stated  by 
Justices  in  Petty  Sessions  at  Sale  on  the  appeal  of  the  Defend- 
ant from  the  decision  on  an  information  for  unauthonaed 
occupation  of  Crown  lands.  Bohinson  had  applied  in  due  fona 
for  Crown  land  assumed  to  have  been  proclaimed  in  an  agricul- 
turalareaasopenfor  selection  under  '^  The  Land  Aet^\%%2"\b\ 
had  paid  the  purchase  money  to  the  land  officer  at  Sale,  had 
got  the  certificate  prescribed  by  sec.  20  of  the  Act,  and  had 
entered  into  possession.  It  was  then  discovered  that  the  land 
was  not  within  the  ten  millions  of  acres,  and  had  not  been  pro- 
claimed open  for  selection.  Carey,  a  Commissioner  of  Crown 
Lands,  summoned  Bohinson  as  in  unauthorised  occupation  of 
crown  lands.  Bohinson  appeared,  shewed  his  certificate,  and 
claimed  by  virtue  of  it  to  retain  possession.  The  justices  de- 
cided that  he  was  in  unauthorised  possession.    He  appealed. 

C.  A,  Smyth  for  JRohinson. 

Carey  and  the  Justices  did  not  appear. 

Feb  CrsiAM. — ^As  under  the  Act  145,  sec.  20,  the  land 
officer's  certificate  entitles  the  selector  to  take  possession 
of  the  land  selected,  the  case  before  the  magistrates  might 
involve  title,  and  their  jurisdiction  was  consequently  ousted, 
and  the  appeal  must  therefore  be  allowed.  But  as  the  Ap- 
pellant was  warned  by  notice  firom  the  land  officer  of  the 
mistake  in  the  sale,  and  nevertheless  shewed  himself  resolved 
not  to  give  up  the  land,  the  appeal  is  allowed  without  costs. 

Apjpeal  allowed,  without  catti. 
Appeal  therefore  allowed,  but  under  the  circumstances  without  costs. 


(ft)  No.  145,  sec.  17. 
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PEOCTOE,  Appbllaitt,  v,  EEGINAM,  Ebspowdbnt. 


c 


ASE  for  the  opinion  of  the  Supreme  Court  stated  hj  Where 

Justices  in  Petty  Sessions  on  the  appeal  of  the  Defendant  ^^^^ 

from  their  decision  on  an  information  preferred  under  '^  The  determinedon, 

Land  Act,  1862"  (c),  for  unauthorised  occupation  of  Crown  ^^  the^AcT 

lands.     The  Justices  were  satisfied  of  the  truth  of  the  No.  145,8.123, 

information  and  decided  to  issue  their  warrant;   hut  the  rSged  oocupa- 

information  had  been  preferred  by  a  sub-inspector  of  police,  l^^^p^  95?T^ 

,  ,  *       .      Lands,  which 

who  was  not  a  person  '^authorised  by  the   Governor  m  was  preferred 
"  CouncH  in  that  behalf,"  as  required  by  the  act.  SLpe^tor  of 

poUoe,  who 
Stawell,   C.   J. — This  point   was  decided  in  Ee^,  v,  «« authorized 

Twlor  (J) .  ^y  the  Gover- 

nor in  Council 
in  that 

Appeal  allowed,  with  costs.  l>ehalf ;"  on 
■^^  '  appeal,  the 

decision  was 

(e)  No.  146,  s.  123.  (d)  Ante,  Vol.  I.,  Law,  801.  ^^^^'  ^^^ 


SMITH  V.  PAENELL. 

June  23. 

JOLaBBIS  moved  for  a  rule  nisi  to  set  aside  an  order  to  On  mleninto 

hold  to  bail.    The  affidavit  on  which  he  moved  shewed  that  ^  *^^^^^j, 

order  to  hold 

the  debt  claimed  by  Plaintiff,  on  which  Defendant  was  held  to  hail,  the 
to  bail,  was  £20  16*.,  the  alleged  value  of  certain  brandy ;  no^MseTimube 
but  that  the  Plaintiff  himself  had  in  a  previous  affidavit  ^^^  the  cause 
valued  the  same  brandy  at  only  £18.      He  cited  Short  v.  affidavits  of 

Cunningham  (e),  and  Nizetich  v,  Bonadch  (f).  ^^  Defend- 

^  ^  '^  ^^^  ant;  and  where 

the  Plaintiff 
himself  had  sworn  to  a  different  amount  to  that  for  which  he  held  the  Defendant  to  hail, 
the  Court  refhsed  to  allow  the  Defendant  to  shew  this  hy  his  own  affidavit. 

(e)  1  Dowl.,  662.  (/)  6  B.  &  Aid.,  906. 
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The  CouBT  referred  to  Pegler  v.  HUlop  (g),  and  Cope- 
land  v.  Child  (h). 

Stawell,  C.  J. — We  think  it  would  be  very  unsafe  to 
interfere  with  the  salutary  rule — one  which  I  should  be 
sorry  to  see  in£ringed — ^that  in  no  case  will  the  cause  of 
action  be  inquired  into  on  affidavits  of  the  Defendant. 


JRule  nisi  refiued. 


(S)  1  Sxch.,  437. 


(h)  1  L.  &  M.,  176. 


June  2d, 


The  informa- 
tion for  breach 
of  the  Act  No. 
143,  8.  6,  muBt 
be  laid  in  the 
name  of  an 
inspector  of 
sheep;  and 
where  a  con- 
viction was 
made  on  an 
information 
laid  in  the 
name  of  the 
owner  princi- 
pally injured, 
and  not  the 
inspector,  and 
the  objection 
had  been 
raised  before 
the  Justices, 
theOonrt 
granted 
prohibition 
with  costs. 


Rb  TAYLOR,  Ex  Pabtb  NALDER. 

Xt/TJLE  nisi  to  prohibit  execution  of  a  conviction  by 
Justices,  under  the  fifth  section  of  the  Act  for  prevention  of 
scab  (j).  The  information  had  been  laid  by  John  Want 
the  owner  principally  injured,  and  not  by  the  inspector  of 
sheep  (k), 

Fellows  in  support  of  the  rule. 

Wood  shewed  cause. 

Stawell,  C.  J. — ^The  information  must  be  laid  in  the 
name  of  an  inspector.  Was  the  objection  taken  before  the 
justices  ?    [^Fellows. — ^Tes.]    Then  we  give  costs. 

Bule  absolute  for  prohihUion,  wUh  easts. 


(J)  No.  148. 


(h)  Vide  sec.  15. 
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BEGINA  V.  O'PAERELL. 


S 


UMMONS  referred  to  the  full  Court.  There  are  only 

two  kinds  of 
proceeding 
(yFarrell  had  been  informed  agamst  for  a  defamatory  by  information 

libel  upon  Hanify,  and  convicted  and  fined.     The  case  was  ^ei^  of 
one  of  those  in  which  the  Crown  Prosecutor  had,  according;  offences 

cognizable  by 

to  a  practice  which  had  obtained  in  such  cases,  signed  the  in-  the  Supreme 

injured,   JSanify,  who  conducted  the  prosecution  by  his  information 
own  attorney  and  counsel.    The  question  now  raised  was  a^Sw^officer^ 

whether  Sanify  could  daim  his  costs  from  the  Defendant,  of  the  Crown, 
fiti  111  1  •  1^  -x  n        J    *■  mentioned 

Ine  summons  was  to  amend  the  posteuy  which  it  was  alieged  in  the  12th 

had  been   incorrectly  endorsed.     At  the  hearing  of  the  ffction.  and 

•'  the  criminal 

summons  it  was  admitted  that  the  amendment  was  sought  information 

merely  with  a  view  to  the  costs  of  the  issues.    It  was  ob-  piivate^pCTson 

jected  for  the  Defendant  that  as  the  Queen  did  not  receive  ^ith  leave  of 

costs,  and  as  the  prosecution  was  in  form  a  public  one,  the  mentioned  in 

applicant  had  no  locus  standi,  *5®  ,13th  sec. 

^^  of  the  Act  16 

Vie.,  No.  10 ; 

Dawson  and  C.  A.  Smyth  for  Ranify.    By  the  Supreme  ^^^^ate" 
Court  Act  (J)  all  offences  cognizable  by  the  Supreme  Court  prosecutor 
must  be  prosecuted  either  by  information  in  the  name  of  the  of  thThitterr 

Attorney-General,  a  public  prosecutor ;  or,  after  leave  ob-      '^®  ^'*^- 

mation  by  a 
tained  by  any  other  person  from  the  Supreme  Court,  by  private 

criminal  information  exhibited  by  such  person  in  the  name  j^^^JJ^^ 

in  19  Ffc.,No. 
4, 1. 10,  is  a  criminal  information  exhibited  by  a  private  person  to  whom  leave  has  been 
granted  by  the  Court  to  exhibit  it,  mentioned  in  the  15  Vie,,  No.  10,  sec.  13. 

A  practice  had  obtained  that  some  informations,  signed  officially  by  the  public  prose- 
cutor, should,  after  his  signature  was  attached,  be  wholly  conducted  by,  and  at  the 
expense  of,  the  person  injured.  In  such  a  case,  where  a  conviction  was  obtained  for 
defamatory  libel,  the  person  injured  applied  by  summons  in  the  character  of  "  private 
prosecutor,"  under  19  Vie.,  No.  4,  sec.  10,  to  amend  the  postea,  with  a  view  to  the  costs 
of  the  issues.  The  summons  was  referred  to  the  full  Court.  Meld,  that  such  person 
was  not  a  "  private  prosecutor"  within  the  meaning  of  19  Vie.,  No.  4,  sec.  4;  that  he 
had  no  loctu  standi  as  a  party ;  and  summons  dismissed,  but  without  costs.  Sey,  «• 
NeUhan  distingmsbed  and  explained. 

(0  15  Vie.  No.  10,  ss.  12,  13. 
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of  the  Queen  herself.  In  England  the  person  libelled  mAy 
proceed  bj  indictment,  or  before  magistrates,  or  by  criminal 
information.  The  Attorney- Gheneral  does  not  interfere  in 
England  in  cases  not  of  importance  to  the  public  interests: 
so  the  party  injured  is  there  left  to  one  of  the  two  proceed- 
ings— ^before  magistrates,  or  by  the  common  law  remedy  of 
indictment.  If  the  justices  will  not  commit  he  must  in 
England  go  to  the  grand  jury.  Here  the  Attomey-Gknenl 
is  in  place  of  the  grand  jury.  The  function  of  the  grand 
jury  in  England  and  of  the  Attomey-Gteneral  in  this  country 
is  two-fold — judicial,  in  which  they  determine  whether  they 
shall  or  shall  not  find  a  true  bill ;  and  ministerial,  in  which 
they  simply  present  their  finding.  The  signature  of  the 
information  by  the  Attorney- General  in  this  country  is 
equiyalent  to  the  mere  presentation  of  their  finding  by  the 
grand  jury  in  England.  In  aU  other  respects  the  prosecution 
is  that  of  the  private  indiyidual.  The  Libel  Act  (m)  enacts 
that  "  in  case  of  any  information  "  by  a  private  prosecutor 
for  the  publication  of  any  defamatory  libel,  if  the  issue  on 
the  plea  of  justification  be  found  for  the  prosecutor,  he 
shall  be  entitled  to  his  costs.  In  the  English  Statute  (n) 
the  terms  are  "  in  case  of  any  indictment  or  information," 
&c.  So  our  law  is  precisely  parallel  to  the  English  law, 
with  the  alteration  only  of  information  for  indictment.  In 
Me^,  V,  Nathan  (o),  the  person  injured  was  treated  as  a 
"  private  prosecutor,"  and  obtained  his  costs  on  the  granting 
of  a  new  trial.  Corner's  Practice,  p.  171 ;  JDwarriss  on  Sta- 
tutes, p.  578 ;  Be^.  v,  8yme,  Ex  parte  H.  S,  Smith  (jp),  Bex. 
V.  Ford  (q).  \_StaweUy  C.  J. — In  Nathan's  case  we  did  not 
grant  costs ;  but  we  said  we  would  not  grant  a  new  trial, 
unless  on  the  terms  of  the  person  at  whose  expense  the  pro- 
secutions were  conducted,  being  reimbursed  his  costs  of  the 
first  trial.] 


(«)  19  Vie.  No.  4,  8.  10. 

(»)  6  &  7  Vic.,  cap.  xcvi,  8.  7. 

(o)  AfUe,  Vol.  I.,  Law,  317. 


(p)  Sup.Ct.  Vic,  Jnne  6, 1961 
(q)  1  Nev.  &  Man,  776. 
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Harris  for  the  Defendant.  It  is  for  the  other  side  to  vi^^L^ 
shew  some  distinct  authority  entitling  them  to  costs  in  this  Regina 
case.  It  is  admitted  that  this  information  is  in  the  name  of  O'Fabbell. 
the  puhlic  prosecutor ;  indeed  the  record  appears  actually 
amended  hy  the  insertion  of  the  puhlic  prosecutor's  name 
in  place  of  that  of  the  private  person.  The  10th  section  of 
the  Lihel  Act  clearly  refers  to  a  "criminal  information" 
mider  the  13th  section  of  the  Supreme  Court  Act ;  not  to 
an  information  under  the  12th  section  of  the  latter  Act. 
The  applicant  has  got  the  Crown  Prosecutor  to  sign  the 
information,  but  has  not  succeeded  in  getting  him  to  go 
&rther.  If  the  Crown  Prosecutor  felt  bound  to  do  nothing 
after  signing  the  information,  no  one  else  can  come  in  and 
daim  costs  for  carrying  on  what  he  thought  proper  to 
abandon.  Suppose  the  applicant  had  put  us  to  all  the 
expense  of  going  to  trial,  and  had  then  withdrawn,  and  left 
us  to  be  acquitted,  how  should  we  haye  got  our  costs  from 
himP 

StaweIiL,  C.  J. — ^The  right  of  the  present  applicant  to 
costs  of  proceedings  on  an  information  for  defamatory  libel 
rests  on  the  10th  section  of  the  Act  19  Vic.  No.  4.  The 
information  was  signed  by  the  public  prosecutor  officially, 
all  the  subsequent  proceedings  being  conducted  by  the 
present  applicant.  Can  such  a  person  be  deemed  a  "  private 
prosecutor "  within  the  meaning  of  that  section  ?  There 
are  only  two  kinds  of  information :  one  that  referred  to  in 
the  12th  section ;  and  the  other  that  referred  to  in  the  13th 
section  of  the  Act  15  Vic,  No.  10.  A  third  mode  of 
proceeding  seems  however  to  have  grown  up,  in  which  the 
public  prosecutor  signs  the  information,  but  not  being  of 
opinion  that  the  case  is  such  that  the  public  purse  should 
bear  the  expense,  he  leaves  any  further  conduct  of  the 
prosecution  to  the  private  person.  It  is  contended  that 
such  an  information  is  an  information  by  a  private  pro- 
secutor ;  but  the  leave  of  this  Court  to  exhibit  a  criminal 
information  is  not  granted  in  such  cases ;  and  in  this  hybrid 


120 


SUPREME  COURT:   VICTORIA, 


1863. 
Regika 

V. 
(yYARBSLL, 


proceeding  the  aLteration  in  the  further  conduct,  or  prose- 
cution, of  the  caae  ia  not  made  till  after  the  •informataon 
has  been  signed  by  the  Crown  Prosecutor;  so  that  it  is  a 
mode,  not  of  signing,  or  exhibiting  the  information,  but  of 
conducting  the  proceedings  after  the  information  has  beoi 
signed  and  exhibited.  It  is  contended  that  after  the  infor- 
mation was  signed  its  character  was  altogether  changed, 
because  it  was  not  prosecuted  at  the  public  expense.  I  do 
not  think  so.  I  think  the  Libel  Act  means  a  criminal 
information  imder  the  13th  section  of  the  Act  15  Vic, 
No.  10.  If  it  were  not  so  the  Court  would  be  ousted 
altogether  of  the  discretion  given  to  it  in  the  latter  Act, 
whether  to  permit  or  not  to  permit  the  exhibition  of  a 
criminal  information  in  her  Majesty's  name  on  the  informa- 
tion of  a  priyate  person.  For  if  in  this  mode  the  public 
prosecutor  by  merely  affixing  his  signature  to  an  information 
under  the  12th  section,  and  abandoning  its  fiirther  pro- 
secution to  a  private  person,  could  change  the  nature  of  the 
proceeding  into  a  criminal  information  under  the  13th 
section,  he  could  completely  deprive  this  Court  of  its  juris- 
diction and  control  over  criminal  informations.  Certain 
expressions  which  fell  from  me  as  a  member  of  the  Court  in 
the  case  of  i2^y.  v,  Nathan  amount,  it  is  urged,  to  such  a 
recognition  of  the  character  of  private  prosecutors  in  public 
prosecutions  Hke  the  present,  as  to  bind  us  now  to  give  these 
costs.  The  utmost  that  was  decided  in  that  caae  was  this.  A 
prosecution  had  been  conducted  at  private  expense  in  which 
there  was  a  conviction;  and  an  application  was  made  by  the 
Defendants  for  a  new  trial.  This  Court,  under  the  circum- 
stances of  the  case,  considered  itself  at  liberty,  iu  the 
exercise  of  its  discretion  in  the  granting  of  new  trials,  to 
impose  the  condition  that  as  all  the  expenses  of  the  first 
trial  to  which  the  private  person  had  been  subjected,  would 
be  completely  thrown  away  by  no  fault  of  his,  there  should  be 
no  new  trial  unless  the  Defendants  paid  those  costs.  As  to 
that  condition  applying  to  all  the  costs  of  the  proceedings, 
it  never  was  so  intended.     And  it  would  be  straining  words 
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to  make  any  expressions  then  used  amount  to  a  recognition 
of  the  character  of  private  prosecutor  so  far  as  to  entitle 
him  to  all  his  costs  in  such  character  in  all  future  cases. 
The  private  prosecutor  has  no  stattts  in  such  cases  as  these 
-he  is  merely  a  witness  whose  name  appears  on  the  back 
of  the  information ;  no  redress  could  he  had  against  such  a 
person  in  the  event  of  the  Defendant  obtaining  a  verdict. 
A  practice  may  have  sprung  up  under  which  he  has  been 
regarded  as  a  species  of  private  prosecutor,  hut  it  is  not 
founded  on  the  law,  and  we  cannot  recognise  it. 


1863. 

BsaiNA 

V, 

O'Faubsll. 


Summons  discharged :  no  costs. 


See  5  and  6  W.  &  M.,  cap.  zcvL ;  Se^.  v,  LaUmer,  15  Q.  B.,  1077.— Ed. 


EOSSITER  AKD  Anothee  v,  O'SHANASSY. 


0 


June  25. 


SDEB  nisi  under  the  Act  No.  159  for  prohibition. 


Fellows  urged  a  preliminary  objection.  The-  application  is 
to  prohibit  further  proceedings  on  a  conviction  by  Justices 
under  the  Act  11  Ftc,  No.  2.  The  depositions  must  be  brought 
before  the  Court  and  verified ;  but  the  verifying  affidavit  to 
which  they  are  annexed  does  not  identify  them  by  any  mark 
made  by  the  Commissioner  who  swore  the  affidavit.  It  is  not 
enough  that  the  document  be  referred  to  by  the  affidavit, 
aud  inseparably  annexed :  it  must  also  be  marked.  Heicet- 
son  V.  Todhunter  (r). 

Feb  Ctteiam. — ^The  objection  is  fatal ;  but  as  it  is  pre- 
liminary, there  will  be  no  costs. 


Documents 
yerifled  by 
affidavit  must 
be  marked 
by  the 

Commissioner 
administering 
the  oath ;  and 
are  nrt 
sufficiently 
identified  if 
not  so  marked, 
though  both 
referred  to  in 
the  affidavit, 
and  insepara- 
bly annexed 
to  it. 


Rule  nisi  discharged,  without  costs. 


(r)  2  Sm.  &  Qiif.,  App.,  ii 
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SUPREME  COURT:   VICTORIA. 


McCORMACK,  Apbllakt,  v.  MURRAY,  Respohdest. 

On  an  infor-  ./jlPPEAL  in  the  form  of  a  case  stated  under  the  Act 
"£^mrt  ^^-  ^^^'  ^y  Justices  in  Petty  Sessions  at  Smythesdale. 

the  Act  No.  32, 

airrying^on  ^  information  was  laid  bj  MeCormaeh  against  Mwrran 

^'"iT"  ^^  *  *^^  *^  offence  against "  The  Gold  Fields' Act''  («),  by  carrying 

without  a  on  a  business  on  a  gold-field  without  a  business  liceDse. 

biiBiness  Evidence  was  given  that  Murray  had  carried  on  business  on 

bcen8e,the  °     ^  ^  ^ 

proceeding  is  a  gold-field ;  and  it  was  left  for  him  to  rebut  that  prima  facie 
natiu«'that*  *^^*®  ^^  proof  that  he  was  the  holder  of  a  license.  For 
the  rule  of        Murray  it  was  contended  that  the  informant  must  go 

flivri  f\  ATI  ^A 

which  puts  the  further,  and  prove  the  negative  fieust  that  Murray  was  not 

burden  of  i]^q  holder  of  a  license.  The  Justices  so  held,  and  dismissed 
proof  on  the        ,         ^  .  .  .  ,  ^ 

party  main-      the  information,  stating  this  case  on  the  appeal  of  MeOor- 

Sftive!u    ««^*,  the  Informant. 

disphiced  by 

snmptTon  in  ^'  ^'  ^^V^^  ^^r  the  Appellant. 

favour  of 

innocence  and         ^.„.       4.      .,     -r»  1     . 

against  guilt.        Billing  for  the  Eespondent. 

Held,  there- 
fore, on  appeal  , 

from  a  decision      A  preummary  objection  was  made  for  the  Eespondent, 

dL^b^^an  *^*  ^*  ^^  ^^^  appear  on  the  face  of  the  case  that  notice  of 

information  the  appeal  had  been  given  in  writing  (t) .     On  the  other  side  it 

offence,  that  ^^  answered  that  it  appeared  on  the  case  that  notice  had 

when  the  been  given,  and  it  would  be  presumed  that  the  magistrsteB 

informant  had  ,,  -  . 

proved  the       would  not  state  the  case  if  the  notice  had  not  been  in 

facts  which,  in 

the  i^sence  of 

a  license,  constituted  the  offence,  he  was  not  bound  to  go  fbrther  and  prove  that  the 

Defendant  was  not  the  holder ;  but  the  latter  was  bound  to  prove  affirmatively  thit 

he  was  the  holder  of  a  business  license. 

Senible,  that  IS  Vio,,  No.  29,  sec  72,  was  unnecessary. 

On  the  fiice  of  a  case  stated  by  magistrates  under  the  Act  No.  159,  sec  11,  it  onlj 
appeared  that  "notice"  had  been  given  by  the  Appellant,  and  not  that  "notice is 
writinff "  had  been  given,  as  required  by  the  Act.  Held,  that  the  point  could  not  be 
raised  by  way  of  preliminary  objection. 

(#)  No.  32,  sec  116.  (i)  No.  159,  sec  11. 
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writmg.    Beference  was  made  to  Morgan  v.  Edwards  (v), 
on  which  this  Court  acted  in  Williams  v.  Saw  (w). 

Feb  Cfbiam. — We  do  not  think  the  objection  can  be 
taken  in  this  way. 

C.  A,  8m>ythy  for  the  appeal. — It  is  simply  impossible  for 
the  Appellant,  a  stranger,  to  prove  afBrmatively  that  the  Be- 
spondent  had  no  licence ;  and  the  knowledge  of  that  fact  is 
peculiarly  within  his  own  bosom.  Apothecary's  Kadi  v. 
BensUy  {x)  ;  Sex  v.  Smith  (y). 

Billing^  contr^. — ^There  is  a  wide  distinction  between 
eivil  and  criminal,  or  quasi  criminal,  proceedings.  On  the 
one  hand,  no  one,  generally  speaking,  is  called  upon  to 
prove  a  negative ;  but,  on  the  other  hand,  no  one  is  pre- 
sumed to  be  guilty,  and  these  proceedings  are  of  a  criminal 
nature.  Bex  v,  Jarvis  (z),  Bex  v.  Stone  (a),  Bex  v,  Marriott 
(5),  Bex  V.  All  Saints  (c), 

SxAWELLy  C.  J. — ^The  general  rule  of  law  is  clear,  that 
the  onus  of  proof  is  on  the  party  who  sustains  the  a£Brma- 
tive.  No  party  to  a  suit  is  in  general  required  to  prove  a 
negative.  There  are,  however,  some  exceptions  to  that  rule, 
and  one  of  them  is  where  the  proceedings  are  criminal. 
There,  though  occasionally  the  prosecution  may  depend  on 
the  proof  of  a  negative,  the  presumption  is  that  the  person 
accused  is  innocent,  and,  to  a  certain  extent,  the  prosecutor 
is  bound  to  prove  a  negative.  At  the  first  aspect  of  this 
case,  it  seemed  as  though  the  latter  presumption  applied  to 
it,  and  that  the  innocence  of  this  person  was  to  be  pre- 
sumed, and  that  it  rested  on  the  prosecutor  to  prove  that  he 
was  not  licensed.    But  on  reflection,  it  is  clear  that  the 
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1868. 

McCOBMAOX 

V. 

MUBaA.T. 


W  4  H.  &  N.,  416. 
(w)  Ante,  Vol.  I.,  Law  876. 
(*)  Ry.  &  Moo.,  159. 
(y)  3  Burr,  1476. 


(t)  1  Burr.,  148. 
(a)  1  East,  661. 
(5)  1  Strange,  66. 
(c)  7  B.  &  C,  790. 


K  2 
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MUBBAY. 


1863.  mere  omission  to  take  out  a  license  for  carrying  on  buBineaa 
McCoBHACK  on  a  gold  field,  cannot  be  regarded  as  a  crime,  nor  proceed- 
ings for  penalties  under  the  clause  as  criminal  proceedings, 
of  the  sort  contemplated  by  the  presumption  against  crime. 
If  so,  then  the  general  rule  imposing  the  burden  of  proof  on 
the  party  maintaining  the  affirmative  of  any  fact  requires 
that  this  person  should  prove  himself  to  be  the  holder  of  a 
business  license.  There  may  be  cases  of  individual  hard- 
ship arising  from  this  general  rule,  but  the  Court  ought  not 
to  look  to  the  convenience  of  the  rule  on  either  side. 


According  to  the  view  contended  for  by  the  Kespondent, 
the  72nd  section  in  "  The  Licensed  Publicans'  Act'*  (d)  was 
unnecessary.  That  section  certainly  tends  to  afford  an  in- 
ference that  without  such  an  enactment  the  burden  of  proof 
would  have  lain  otherwise  than  as  that  enactment  places  it. 

Appeal  allowed^  with  eotii. 
(d)  13  Vic.,  No.  29. 


June  26. 


The  words 
"  fair  average 
annual  value" 
in  18Fuy.,No. 
15,  8.  30, 


GUJENEB  Ajn>  Afotheb,  Apellants,  v.  THE  IVfUM- 
CIPAL  COUNCIL  OF  ST.  KILDA,  RESPONDBifis. 

OaSE  stated  by  Justices  in  Petty  Sessions  at  St.  Kilda. 

The  Appellants,  joint  owners  of  a  piece  of  land  in  St. 
mean  the  value  Kilda,  80  feet  by  130  feet,  were  assessed  by  the  Municipal 

afforded  by  a     Council  of  St.  Kilda  at  £30  per  annum.     They  appealed 
fair  average  of  *  ^  .    . 

single  years,      from  this  assessment  to  the  Court  of  Petty  Sessions,  within 

i^rmTjrelter    the  municipal  district. 

than  a  year. 

On  an 
appeal  case  stated  by  Justices,  under  the  Act  No.  159,  the  party  supporting  t^e  first 
proceeding  below — information  or  complaint — has  the  right  to  begin  in  the  Supreme 
Court. 


CASES  AT  LAW. 

The  evidence  as  to  value  was  that  of  Thomas  EvanSy 
estate  agent,  as  follows: — '^The  outside  annual  value  I 
should  think  about  40«.  The  land  is  worth  about  £4  per 
foot  of  the  eighty  feet  firontage.  Some  time  ago  I  offered 
£3  15«.  for  it,  and  was  refused.  I  look  on  it  as  building 
land.  I  think  the  party  who  would  give  £3  15«.  a  foot 
would  give  a  higher  rental  than  40«.,  if  he  had  a  lease  for 
ten  years  or  twenty  years.  I  think  as  high  a  rental  as  £30 
could  be  obtained  for  it  on  a  lease  of  ten  years." 
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GUBNBB 

V, 

Mttvicifal 
Council  of 
St.  Hilda. 


The  Magistrates  were  of  opinion  that  the  words  "fair 
average  value  "  in  18  Vic,  No.  15,  sec.  30,  must,  at  least  as 
regards  building  allotments  in  towns,  be  held  to  mean  "  the 
average  of  so  many  years  as  would  make  such  allotments 
leasable  for  building  purposes  ;"  and  that  in  such  a  locality 
as  St.  Kilda  a  term  of  say  ten  years  was  not  more  than 
reasonably  sufficient  to  induce  persons  to  invest  in  building, 
and  to  remunerate  for  outlay.  They  upheld  the  assessment 
and  dismissed  the  appeal,  stating  this  case  on  the  appeal  of 
the  owners. 

C  A,  Smyth,  for  the  Appellants,  claimed  the  right  to 
begin.  The  party  supporting  the  information  or  complaint 
below  has  the  right  to  begin.     Jones  v.  Taylor  (e),  Ellis  v, 

mg  (/). 

Fellows  for  the  Bespondents. 

Pbb  Cubiam. — The  Appellants  here  have  the  right  to 
begin.  Their  appeal  to  the  Court  of  Petty  Sessions  was 
the  first  proceeding  in  the  Court  below. 

C  A.  Smyth  for  the  appeal.  The  average  annual  value  must 
mean  the  average  of  the  rents  from  year  to  year.  If  a  lease 
for  ten  years  may  be  taken,  why  not  one  for  ninety-nine  ? 
Where  is  the  limit  ?     43  Eliz,  c.  ii.,  s.  1 ;   6  and  7  ^.  IV., 


(e)  28  L.  J.  Mag.  Cas.,  204  (•) 


(/)  80  n.,  85. 
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Council  op 
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SUPREME  COURT:   VICTORIA. 

c.  xcri.,  B.  I ;  Bex  v,  Chaplin  (y),  Bex  v.  Hull  Dock  Com- 
pany (h). 

Fellows,  contrik. — ^The  decisioDB  on  the  English  Poor  Law 
have  no  bearing  on  the  present  case.  K  the  Appellants' 
view  is  correct,  the  word  '^  average  "  is  unnecessary.  There 
may  be  an  assessment  each  year,  though  on  the  basis  of  a 
term  of  years. 

Stawell,  C.  J. — The  Act  declares  that  the  assesBmentis 
to  be  made  on  the  fair  average  annual  value  of  the  land. 
The  Magistrates  may  have  a  difficulty  in  the  exerdae  of 
their  discretion  as  to  what  number  of  years  is  a  fair  average 
number,  but  that  is  for  them  to  determine.  It  is,  howcTer, 
to  be  an  average  number  of  single  years,  and  not  an  average 
number  of  terms  greater  than  a  single  year.  Atitih^I  Talue 
means  value  from  year  to  year,  not  firom  term  to  term.  The 
Justices  may  in  their  discretion  determine  that  five  or  ten 
affords  a  fair  average,  or  more  or  less  than  those  numbers; 
but  it  must  be  five  or  ten  or  any  other  number  of  yeaiS) 
and  not  five  or  ten  or  any  other  number  of  terms  greater 
than  a  year.  The  decision  of  the  Court  below  in  effect  im- 
poses on  the  landlord  the  necessity  of  partrng  with  his  land 
on  lease  for  a  number  of  years — ^a  very  arbitrary  enactment 
in  my  opinion,  and  not  what  the  Legislature  has  said  in 
this  Act. 

We  think  the  decision  of  the  Magistrates  was  erroneons. 
The  case  must  be  remitted  back  to  them,  our  opinion  being 
that  the  value  should  be  ascertained  on  an  average  of  single 
years — ^the  number  constituting  a  fair  average  being  in  tiieir 
discretion. 


Appeal  allowed^  tnih  eoiti. 


(^)  1 B.  &  Ad.,  926. 


(A)  6  M.  &  S.,  39i. 
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SCBULTZ  Ain>  Othibs,  Apfbllavts,  v.  DBTEUBGH 

AKD   OtHEBS,  BXSPOKDEITTS. 


A 


PPEAL  from  the  Court  of  IfiueB  at  Beechworth.  ^o  appeal 

lies  from  the 
Court  of 

Lrylmrffh  and  others,  the  Bespondents,  laid  a  complaint  ^'^®*  ^  *^® 
hefore  the  "Warden  against  Schultz  and  others,  the  Appel-  Court,  in  a 
lants,  for  interfering  with  the  supply  of  water  to  the  the  Court  of* 
Appellant's  claim.    The  Warden  decided  that  there  was  no  Mines  on 
interference.     From  this  decision  of  the  Warden  Dryhwrgh  Warden  of  the 
and  others  appealed  to  the  Court  of  Mines,  and  on  the  QoldKeWs. 
hearing  there  the  decision  of  the  Warden  was  reversed. 

From  the  decision  of  the  Court  of  Mines  Schultz  and 
others  now  appealed  to  the  Supreme  Court. 

There  was  no  appearance  for  the  Bespondents. 

Ihllawgy  for  the  Appellants,  admitted  that  in  the  case  of  an 
appeal  from  a  Warden  to  the  Court  of  Mines,  no  appeal  lies 
from  the  judgment  of  that  court  to  the  Supreme  Court ;  the 
mode  of  p*oeeeding  in  such  case  being  prescribed  by  the 
70th  section  of  the  21  Vic.  No.  82.  The  Judge  of  the 
Court  of  Mines  should  reserve  any  question  in  the  form  of 
a  special  case  for  the  opinion  of  the  Supreme  Court ;  and 
until  l^t  opinion  shall  have  been  given,  no  decree  or  order 
should  be  pronounced  by  the  Court  of  Mines.  In  this  case 
the  Court  of  Mines  pronounced  a  decision  against  which 
ruling  the  Defendants  below  now  appealed. 

The  Coort  were  of  opinion  that  they  could  not  entertain 
the  appeal. 

Appeal  struck  out. 
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WEBB,  Appellant  v.  ANDREWS,  Ebbpofdekt. 


The  Act  18 
Vic.,  No.  14, 
B.  16,  cl.  8, 
applies  to  an 
injury  or 
damage  done 
by  the  com- 
mander of  a 
steam-packet 
to  a  small 
boat  on  the 
waters  of 


A 


PPEAL  in  the  form  of  a  case  stated  by  the  Police 
Magistrate  at  Williamstown. 


u 


u 


(( 


« 


(I 


u 


t( 


The  case  stated  a  complaint  by  Andrews  against  Webh,  for 
that  he  ''  on  the  29th  January,  at  Williamstown,  in  the  said 
"  Colony  did  commit  damage  or  injury  to  certain  property, 
"  to  wit,  a  boat,  the  same  being  the  property  of  one  George 
"  Andrews  (the  Complainant),  the  injury  done  to  such  boat 
FOT^e  p^?'  "  ^^g  ^der  the  value  of  £20."  It  stated  an  adjudi- 
cation for  the  Complainant,  £10  and  costs.  It  then  stated 
as  follows  : — "  It  was  proved  that  the  Defendant  being  the 
master  and  in  charge  of  a  steam-packet  when  within  that 
portion  of  Port  Phillip  defined  as  Hobson's  Bay,  did  with 
such  steam-packet  run  against  and  destroy  a  small  boat  in 
which  Complaiuant  was  rowing,  whereby  the  injury  or 
damage  complained  of  was  effected.  For  the  Defendant 
it  was  objected  that  the  offence  having  been  committed  on 
the  waters  of  the  Bay,  it  did  not  come  within  the  Act 
"  under  which  the  complaint  was  laid,  namely,  *  The  Tovm 
"  and  Country  Police  Act,*  clause  8  of  section  15 ;  and  that 
"  therefore  the  bench  had  not  jurisdiction.  For  the  Com- 
"  plainant  it  was  admitted  that  the  charge  was  laid  mider 
d^  anTcon-  "  *^^  -^^  ®^^  section  referred  to,  and  contended  that  it 
sistent ;  as  it     «  vas  applicable  to  the  offence.     In  this  I  concurred,  and 

n^onld  be  a 

severe  "  g^^ve  judgment  accordingly  as  aforesaid." 

reflection 

on  the 

magistrate  to 

assume  that 

he  had  stated 

a  case 

incompletely ;    ^^  ^  statutable  offence  only,  and  not  an  offence  at  common 

and  where 

the  case  itself 

ia  clear  and  conmstent,  the  Court  will  not,  on  the  assurance  of  counsel  that  he  is 

Instructed  material  facts  were  omitted,  send  the  case  back  for  re-statement  as  to  inch 

facta. 


poees  of  such 
a  case  the  Bay 
may  be 
regarded  as 
an  inland 
lake,  and 
within  the 
territorial 
jurisdiction  of 
the  Police 
Magistrate  at 
Williamstown, 

The  Court 
will  require 
strong 
grounds  for 
sending  back 
for  re- 
statement any 
case  which  is 


Fellows  for  the  Eespondent  (Complainant  below.) 
Sewell  for  the  Appellant  (Defendant  below).    The  offence 
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law.  On  the  whole  context  of  the  Act  it  cannot  be  meant 
to  extend  to  such  an  occurrence  as  this  on  the  open  waters 
of  Hobson's  Bay.  If  the  Court  has  any  doubt  as  to  the 
injury  being  "  wilftd  "  or  only  accidental,  they  may  send  the 
case  back  to  be  re-stated,  so  as  to  exclude  the  assumption 
of  "  wilful "  injury,  as  according  to  the  statement  made  to 
me,  the  affair  was  purely  accidental. 
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Stawbll,  C.  J. — We  should  require  strong  grounds  for 
sending  back  for  re-statement  any  case  which  \a  primdfacie^ 
clear  and  consistent,  a»  it  would  be  a  severe  reflection  on  the 
Magistrate  to  assume  that  he  had  stated  a  case  incorrectly 
or  incompletely.  In  this  instance  we  have  no  reason  to  sup- 
pose that  any  error  has  been  committed. 

As  regards  the  objection  to  the  Magistrates  adjudicating, 
if  the  waters  are  within  the  territorial  jurisdiction  of  the 
Justice,  the  circumstance  that  the  property  injured  was  on 
those  waters  at  the  time  the  injxuy  was  inflicted,  does  not 
oust  the  jurisdiction.  Eor  the  purposes  of  the  present  case 
the  waters  of  Hobson's  Bay  may  be  regarded  as  those  of  an 
inland  lake. 


Appeal  dismissed. 
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FISHER  r.  WHEATLAND,  CROOK,  ANDREWS, 

AKD  THOMSON. 

In  an  action      XVULE  nisi  for  new  trial. 

fbr&lse 

imprisonment 

against  fonr  The  action  was  brought  by  a  person  who  had  been  head- 

theonly  master  of  the  National  School  at  G^eelong,  against  the 

evidence  con-    Defendants  as  members  of  the  Local  Board  of  Manaeement 

nectmg  two  of  ° 

them  with  an  of  the  flchool.     The  dedarstion  enBtained  two  eonntB— 

oide^venby  (^^  Por  assaultmg  and  imprisoning  the  Phiintiff  in  Gcelong; 

them  for  the  (2)  For  breaking  and  entering  a  certain  building  of  the 

mrest,  was  Plaintiff  in  G^elong,  called  the  Flinders  National  School 

the  evidence  The  Defendants  had  severed  in  their  defences.    To  both 

given  on  the  coimts  all  of  them  pleaded  Not  guilty.    To  the  last  count 

hearing  of  a  Wheatland,  Orook,  and  Thomson  pleaded  a  traverse  that  the 

charge  against  ...  . 

the  Plaintiff  building  was  the  building  of  the  Plaintiff;  and  a  justification 

G>i]rt  when  ^  Servants  of  the  board  of  education.    To  the  same  count 

the  two  Thomson  pleaded  a  justification,  under  "  The  Town  and 

were  present.  Clountry  Police  Act "  (J\  that  Plaintiff  was  a  wilful  tres- 

^L^^fh^Ti  P*®®®^  ^  *^®  building,  and  had  neglected  or  refused  to 

had  the  leave  the  same  after  he  had  been  warned  to  do  so  by  the 

SS^the^*^  ^^  owners,  or  by  persons  authorised  by  or  on  behalf  of  the 

Defendants  for   owners. 

the  arrest. 

The  two 

Defendants  The  action  was  tried  at  the  sittings  before  Trinity  Term. 

heard  this 

evidence  -^^  ^^  ^™^  ^^  appeared  that  the  Plaintiff  had  been  charged 

given,  and        Yfith  immorality ;   and,  by  resolution  of  the  local  board  of 
were  suent.  •'  "^ 

Seld,  that 
snch  silence  in  a  Court  of  Justice  could  not  be  given  in  evidence  of  an  admission,  by  the 
two  Defendants,  of  the  facts  stated  by  the  witness,  and  that  as  there  was  no  other  evi- 
dence of  those  facts,  a  verdict  based  on  proof  of  them  could  not  stand. 

The  enactment  18  Vic.,  No.  14,  sec.  15,  d.  7,  contemplates  those  cases  only  where  one 
person  in  actual  and  undisputed  possession  of  a  place,  finds  another  who  trespasses,  and 
who  after  he  has  been  warned  to  leave  refuses  to  do  so — no  question  either  as  to  title  or 
possession.  It  was  never  intended  that  Justices  in  Petty  Sessions  should  decide  such 
questions  as  the  right  of  property  in  a  school-house,  or  the  authority  of  a  Committee  to 
dismiss  a  school-master  fi^nn  his  office. 

(J)  18  Vic,,  No.  14,  8. 15,  cl.  7. 


Wheatiahd. 
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management,  had  been  suspended  firom  his  office  until  the 
opinion  and  direction  of  the  central  board  of  education 
could  be  obtained.  Pending  the  decision  of  the  central 
board  he  had  insisted  on  retaining  the  active  conduct  of 
the  school.  The  four  Defendants,  members  of  the  local 
board,  were  of  opinion  that  the  Plaintiff  should  not,  pend- 
ing the  decision  of  the  central  board,  retain  the  conduct  of 
the  school. 

A  witness  for  the  Plaintiff  deposed  to  the  fact  that  the 
Defendant  Thomson  said  he  took  upon  himself  the  respon- 
sibility of  directing  the  superintendent  of  police  to  take 
the  Plaintiff  in  charge;  and  authorised  Mcintosh,  the 
master,  to  act  for  him.  The  Plaintiff  was  accordingly 
arrested,  taken  to  the  poHce  office,  charged  with  being 
illegally  on  the  premises,  and  refusing  to  leave  after  he  had 
been  warned  to  do  so  by  the  owners.  The  charge  sheet  was 
signed  by  Mcintosh, 

It  was  proved  that  during  a  parley  which  took  place 
some  hours  previously  to  the  arrest  of  the  Plaintiff,  the 
Defendant  Wheatland  said  to  the  Plaintiff  in  the  school- 
room, "  If  you  do  not  go  we  will  use  force.  "We  will  give 
you  in  charge."  It  was  also  proved  that  Mcintosh^  who 
was  examined  as  a  witness  at  the  police  office,  stated  that 
he  had  the  authority  of  the  local  patrons  for  what  he  did. 
Crookf  Andretos,  and  Whetdland  were  present  in  the  poUoe 
office  when  this  statement  was  made  by  Mcintosh.  This 
evidence  as  to  what  Mcintosh  deposed  to  in  the  presence  of 
the  Defendants  was  objected  to,  but  was  admitted.  There 
was  no  evidence  of  the  complicity  of  the  three  Defendants 
Wheatland,  Crook,  and  Andrews,  in  the  arrest,  except  the 
expressions  used  by  Wheatland  and  the  statements  on  oath 
made  by  Mcintosh. 

The  learned  Judge  ruled  that  the  plea  of  justification  by 
Thomson  was  not  made  out.     The  jury  returned  a  verdict 
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1863.         fop  the  Plaintiff,  damages  £300 ;  leave  being  reserved  to  all 
FisHBB       the  Defendants,  except  Thoinson,  to  move  to  enter  a  verdict 
„,     **  for  them. 

Dawson  for  Thomson^  and  Wood  for  the  other  Defendants, 
obtained  separate  rules  nisi,  which  by  consent  were  consoli- 
dated into  one  rule — 1,  as  to  Crook  and  Andrews  to  enter 
a  verdict  for  them,  pursuant  to  leave  reserved  on  the  ground 
that  there  was  no  evidence  of  their  participation  in  the 
arrest,  except  that  of  Mcintosh,  which  was  inadmissible. 
2,  as  to  Wheatland,  on  the  further  ground  that  the  verdict 
was  contrary  to  the  weight  of  evidence ;  and,  3,  as  to  2%<w«- 
son,  on  the  further  ground  that  the  Judge  misdirected  the 
jury  in  reference  to  the  plea  of  justification  under  "  The 
Toivn  and  Country  Police  Act.^^ 

Michie  and  Fellows  showed  cause.  The  agency  of 
Mcintosh  for  Thomson  was  clearly  proved,  and  what  he  said 
relative  to  the  arrest,  was  properly  admissible.  The  evi- 
dence shows  that  all  the  Defendants  had  one  common  object, 
namely,  to  get  rid  of  the  Plaintiff,  and  to  get  him  out  of  the 
school  building.  When  two  persons  are  present,  and  one 
speaks,  what  he  says  is  evidence  agaiiAt  the  other.  Andrews 
and  Crook  should  have  contradicted  Mcintosh's  statement ; 
they  were  present  and  in  Court.  Thomson's  plea  of  justifi- 
cation was  not  made  out.  The  Act  does  not  apply,  unless 
the  owner  is  in  possession.  There  is  no  evidence  of  wilfdl 
trespass.  The  Plaintiff  was  discharging  his  duty  as  a  master 
when  he  was  arrested:  though  suspended  by  the  local  board, 
he  was  not  removed. 

Dawson  and  Wood  in  reply.  There  is  no  evidence  what- 
ever against  Crook  or  Andrews.  They  would  not  have  been 
permitted  to  interrupt  the  proceedings  in  the  police  court 
in  order  to  contradict  Mcintosh.  Their  silence  under  such 
circumstances  is  no  proof  of  assent.  The  expression  attri- 
buted to  Wheatland  was  uttered  some  hours  before  the 
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arrest.  If  he  concurred  in  the  Plaintiff  being  taken  in 
charge,  whj  did  Thomsan  alone  give  inBtructions  to  the 
police. 

The  following  cases  were  cited: — Olynn  v,  Houston  (A:), 
Weston  V,  Stnallwood  (Z),  Rex.  v.  Inhabitants  of  Harwood  (w), 
Donaldson  v,  Williamson  («),  JVent  v.  Hunt  (p),  Foster  v. 
Bates  (j?),  Dobbin  v,  Foster  {q),  Toomey  v.  London  Brighton 
and  South  Coast  Railway  Company  (r),  Wheelton  v.  Hardi' 
son  (*),  Avery  t?.  Boulton  (f),  Mellersh  v.  Shaw  (v) . 

Stawell,  C.  J. — Two  rules  were  obtained  in  this  case, 
but  by  a  proper  arrangement  all  Defendants  are  now  repre- 
sented together  by  counsel.  Still  the  cases  of  Crook  and 
Andrews  differ  from  that  of  Wheatland^  and  his  from  that 
of  Thomson, 


1863. 

FiSHEB 

V. 

Wheatlaitd. 


It  is  sought  to  set  aside  the  verdict  as  against  Crook 
and  Andrews  on  the  ground  that  there  was  no  evidence 
of  their  participating  in  the  arrest.  Stripped  of  aU  im- 
material circumstances,  the  case  against  them  may  be  reduced 
to  the  following : — They  were  members  of  the  local  board  of 
management  of  the  school  of  which  the  Plaintiff  was  head- 
master. The  local  board  believing  that  the  Plaintiff  ought 
to  be  dismissed  from  his  office,  passed  a  resolution  to  dismiss 
him ;  and,  pending  the  consideration  of  the  matter  by  the 
central  board,  suspended  him.  The  suspension  is  followed  by 
an  arrest  and  imprisonment,  in  which  these  two  Defendants 
take  no  further  part  than  this — they  are  present  and  remain 
silent  at  the  police  court  when  Mcintosh  states  that  he  had 
their  authority  for  what  he  did  relative  to  the  arrest.  Had 
this  occurred  in  another  place  it  might  have  afforded  some 


(*)  2  M.  &  Or.,  337. 
(0  3M.  &W.,  418. 
(tf»)  2  East.,  177. 
(»)  ICr.  &M.,  345. 
(o)   9  Ex.,  14. 
(p)  12  M.  k  W.,  226. 


(g)  1  C.  &  K.,  323. 

(r)  3  C.  B.,  (N.  S.,)  146. 

(/)  8  £.  &  B.,  262. 

(0  6  J*.,  978. 

(o)  1  Best  &  S.,  437. 
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^J^^  evidence  of  assent,  but  in  a  police  court  we  think  that  a  bye- 
FisHEB  stander  is  not  bound  by  what  a  witness  may  depose  to.  Thej 
WhsItland  *^^  appear  as  witnesses  against  the  Plaintiff.  No  doubt  all 
of  the  Defendants  were  anxious  that  the  fligmiaHiil  and  sus- 
pension of  the  Plaintiff  should  be  carried  out,  and  that  he 
should  be  remoyed  from  the  school.  But  that  is  one  thing, 
and  the  giring  him  in  charge  to  a  policeman  is  altogether 
another.  In  our  opinion  the  evidence  shews  nothing  more 
on  the  part  of  these  two  Defendants  than  a  desire  felt  by 
them  in  common  with  the  others,  that  the  Plaintiff  should 
be  prevented  from  interfering  with  the  conduct  of  the 
school  until  the  decision  of  the  central  board  was  known ; 
not  that  he  should  be  removed  from  the  school  building  by 
the  means  which  were  taken.  There  was  nothing  to  warrant 
the  jury  in  assuming  that  the  directions  given  to  the  con- 
stable when  Thomson  ordered  the  arrest  were  abo  tiie 
directions  of  these  two  Defendants.  There  is  no  evidence 
to  connect  Crooh  with  them,  and  substantially  there  is 
nothing  to  distinguish  his  case  from  that  of  Andrews.  As 
to  these  Defendants,  the  rule  will  be  absolute  to  enter  the 
verdict  for  them. 

As  regards  the  Defendant  Thomson,  the  principal  question 
is  whether  his  second  plea  has  been  substantially  made  out. 
It  is  based  on  "  The  Ibum  and  Cottntry  Felice  -4<?^,1854,"  (w). 
We  think  that  the  cases  contemplated  by  the  clause  in  the  Act 
referred  to  are  those  where  one  person  in  actual  and  undis- 
puted possession  finds  another  who  trespasses,  and  who  after 
he  has  been  warned  by  the  owner,  or  a  person  authorised  on 
his  behalf,  to  leave,  neglects  or  refuses  to  do  so ;  no  question 
either  as  to  title  or  possession  arising  in  any  way.  There 
the  trespasser  by  remaining  does  an  act  partaking  to  a 
certain  extent  of  a  criminal  character,  and  the  law  referred 
to  affords  a  protection  against  such  acts.  But  it  was  never 
intended  that  Justices  in  Petty  Sessions  should  be  obliged 

(w)  18  Vic.,  No.  14,  8. 16,  cl.  7. 
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to  decide  such  complicated  questions  as  the  question  of  the         19GS. 
right  of  property  in  this  school-house,  and  the  authority  of       Fishxb 
this  committee  to  dismiss  the  schoolmaster  from  his  o£5.ce.    _     ^' 

WHXATLAin>. 

Eren  if  the  enactment  applies  to  this  case,  no  ownership 
of  the  school  was  proyed,  and  it  is  therefore  unnecessary 
to  go  further  into  matters  dependent  on  such  ownership. 
The  plea  has  not  been  sustained. 

The  remaining  question  is  as  to  whether  there  was  satis- 
fSftctory  evidence  as  to  Wheatland^s  participation  in  the 
arrest.  It  is  sworn  by  the  Plaintiff  that  Wheatland  uttered 
words  which  the  other  Defendants  did  not.  No  doubt  he, 
like  the  others,  was  anxious  that  the  Plaintiff  should  be 
prevented  from  interfering  with  the  school.  But  it  is  difficult 
to  discover  any  evidence  that  he  was  desirous  that  the  means 
should  be  taken  which  actually  were  taken.  The  Plaintiff's 
own  conduct  in  remaLning  in  the  school  after  his  suspension 
may  account  for  Wheatland's  anxiety  that  the  Plaintiff  should 
be  removed ;  the  words  attributed  to  Wheatland,  however,  are 
denied,  and  certainly  his  whole  conduct  in  other  respects  was 
more  consistent  with  such  denial.  We  think  that  the  verdict 
against  him  ought  not  to  be  allowed  to  stand. 

The  verdict  against  Thomson  will  not  be  disturbed. 

If  the  Plaintiff  wiU  consent  to  a  verdict  for  the  Defendant 
Wheatland  without  costs  of  the  trial,  the  rule  nisi  for  a  new 
trial  vnll  be  discharged  as  against  Wheatland  and  Thomson, 
with  costs ;  otherwise  it  vnll  be  absolute  for  a  new  trial, 
Wheatland  and  Thomson  paying  costs  of  the  trial. 

Jtule  absolute  to  enter  the  verdict  fir  Defend- 
ants  Andrews  and  Crook.  By  consent  a 
verdict  for  Defindant,  without  costs  of 
trial,  to  he  entered  as  regards  Wheatland. 
Rule  discharged  as  against  Defendants 
Wheatland  and  Thomson. 
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1863. 

June  22. 

An  order  for  a 
writ  of  prohi- 
bition made  by 
a  Judge  in 
vacation  under 
15Fm?.,No.10, 
sec.  19,  must 
purport  to  be 
made  under 
that  enact- 
ment, and 
thereby  shew 
that  the  Judge 
intends  to 
exercise  the 
extraordinary 
jurisdiction. 

Send>le 
that  such  an 
order  must  be 
made  absolute 
in  vacation, 
and  not 
returnable  in 
the  next 
term. 


Re  brewer  and  WILSTONE,  Ex  Pabte  BAKER 


o 


'RDER  nisi  for  a  prohibition  granted  by  a  Judge  in 
Chambers  in  vacation,  under  the  Act  15  Vic,,  No.  10,  sec. 
19,  and  made  returnable  in  term.  The  order  was  to  stay 
proceedings  in  a  plaint  in  the  County  Court  at  G^long. 

Fellows  for  the  order. 

Machay  showed  cause.  The  order  is  made  returnable  in 
term  instead  of  in  vacation.  It  does  not  refer  to  the  statute 
15  Vic.,  No.  10,  sec.  19,  conferring  power  on  a  Judge  in 
vacation  to  make  the  order,  nor  purport  to  be  made  in  pur- 
suance of  4i^y  statute.  It  does  not  specify  any  "  special  cir- 
cumstances.''  The  proper  course  for  a  party  seeking  an  order 
or  writ  in  vacation  under  the  section  of  the  Act  referred  to, 
commonly  called  *'  the  emergency  clause,"  is  to  obtain  a 
Judge's  summons,  founded  on  proper  affidavits,  calling  on  the 
opposite  party  to  show  cause  in  vacation  before  some  Judge 
why  such  a  writ  should  not  issue ;  and  on  the  return  of  the  sum- 
mons, the  Judge  would  either  dismiss  the  summons  or  maJke 
an  order  absolute  for  the  issue  of  the  writ.  It  is  improper 
to  make  a  Judge's  order,  obtained  in  vacation,  returnable  in 
Banco.  The  parties,  instead  of  showing  cause  in  Bauco,  as 
they  were  called  on  by  the  order  to  do,  must  move  to  set 
aside  the  writ  of  prohibition,  if  granted  by  the  Judge; 
which  motion  should  be  made  during  the  first  four  days  of 
Term. 


Fellows,  in  reply. — As  to  the  first  and  second  points,  the 
practice  has  been  the  other  way,  and  many  orders  similar  to 
the  present  have  been  made  by  the  Judges  in  vacation.  Ab 
to  the  third  point,  it  will  be  assumed  that  the  Judge  was 
satisfied  there  were  special  circumstances  to  warrant  him  to 
make  the  order  or  issue  the  writ. 
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Stawell,  C.  J. — ^I  was  not  aware  of  the  practice  insisted         1863. 
on  by  Counsel  shewing  cause,  but  it  appears  that  that  is  Me 

the  correct  course.     As  to  the  second  point,  I  think  the      j^^    J^ 
order  bad,  as  it  does  not  purport  to  have  been  made  under        Bakbb. 
sec.  19,  known  as  the  emergency  clause,  and  the  Judge 
making  the  order  should — as  this  is  an  extraordinary  power 
conferred  by  statute — show  that  he  intends  to  exercise  the 
statutable  jurisdiction. 

Babbt,  J. — The  practice  as  pointed  out  by  Dr.  Mdekay 
has  been  so  for  the  last  twelve  or  thirteen  years.  The  act 
of  the  Judge  in  such  matters  in  vacation  is  the  act  of  the 
Court,  and  he  has  power  to  hear  and  finally  determine  the 
matter  by  such  order  as  he  thinks  fit  to  make,  subject  to  be 
set  aside  in  Term. 

Williams,  J.,  referred  to  the  old  practice  under  the  4th 
Vie,y  No.  22,  sec.  27  (^r),  by  which  the  writ  granted  in  vaca- 
tion only  lasted  till  the  first  day  of  the  next  Term,  when  it 
became  necessary  to  move  the  Court  to  make  absolute  the 
order  granting  the  writ,  and  referred  to  Be  John  Thomas 
Smithy  and  other  cases,  in  which  it  appeared  a  summons  was 
used  to  institute  the  proceedings.  He  said,  ''  The  practice 
has  been  settled  for  upwards  of  twelve  years  on  the  present 
Act.     There  will,  therefore,  be  no  rule." 

Order  dUcharged^  tcithout  costs, 
(x)  1  CUlaghan,  1281. 
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SCOTT  V.  ETDDOCK. 

Under  15  Vie.,  XxTJIJE  nisi  to  set  aside  an  order  absolute  in  the  first  in- 
iHudge  hal  no  stance,  made  by  Stawell,  C.  J.,  in  Chambers,  on  an  application 
power  in  vaca-  under  15  Vie.,  No.  10,  sec.  19. 

tion  to  make 
an  order 

absolute  in  the       Fellows,  for  the  rule, 
first  instance 
for  the  issue 

^^  ?.r^.*  ^^         Mackay,  to  shew  cause. 

prohibition.  ^ ' 

The  proper 

obtain  a  ram-        Stawbll,  C.  J.,  to  Mockoy, — Tou  make  me  prohibit  ab- 

monscalUng      Bolutelv  in  the  first  instance!      I  am  pained  to  think  I 

on  the  other 

side  to  shew     should  hare  signed  it.     It  is  worse  than  a  matter  of  mere 

?^^*^'^  *    practice.     I  was  under  the  foil  impression  that  the  order 

vacation  why    was  returnable  in  term — ^that  it  was  a  rule  nisi, 

the  order 
sought  should 

not  be  made;        Wllliams,  J. — ^We  do  sign  these  orders,  in  chambers, 

and  on  cause  ,  ,  .        , 

shewn  the         ^6^7  improvidently  sometimes.    An  order  for  substituted 

j?^?®     i,       service  was  laid  before  me  in  chambers  the  other  day — ^"  A 

dismisses  the  *' 

summons,  or  mere  matter  of  course,  your  Honor."  I  found  at  all  erents 
^r^^^^       that  it  wan  a  matter  of  £1,000. 

proper.    The 

by  a  Judge  in  Machay,  as  to  costs,  referred  to  Rex.  v.  Keating  (y). 
vacation  is  the 

order  of  the  . , 

Court.  Stawell,  C.  J. — This  case  has  nothing  in  common  with 

In  re  Brewer  Sf  Wihtone,  Ua;  parte  Baker  (z),  and  the  practice 

which,  unfortunately,  crept  in  of  making  orders  returnable 

in  term.     Nothing  can  be  said  in  defence  of  this  case.    The 

rule  must  be  absolute  to  set  aside  the  order,  and  with  costs. 

Williams,  J. — ^With  costs.     That  is  the  only  way  to 
make  people  attend  to  their  practice. 

Bule  absolute, 
(y)  1  DowL,  P^.,  Caa.,  440.  (s)  Ante,  p.  186. 
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Eb  COGDON  Ex  Pabtb  MoDEEMOTT. 


1863. 


July  2. 

Ju  ELL0W8  moved  for  a  mandamus  to  compel  a  Warden  Where  a 
to  execute  a  decree  of  the  Court  of  MineB,  by  putting  ^e^lined  to 
parties  in  possession  of  a  certain  claim.     The  Warden  had  execute  a 

decree  of  a 

declined  on  the  ground  that  the  decree  referred  to  a  map,  court  of 

and  the  description  of  the  land  given  in  the  decree  did  not  ^inea  as  to 

agree  with  the  description  given  in  the  map.    The  map  is  claim,  becaiue 

binding ;   Llewellyn  v.  The  JEarl  of  Jersey  (a).  refe^  to  a 

map,  and  the 
deacriptions  of 
the  limd  in  the 

Stawsll,  C.  J. — ^A  mandamm  is  not  the  proper  remedy,  decree  and  in 
If  you  apply  to  the  Judge  of  the  Court  of  Mines  no  doubt  not  agree,  the 
he  wiU  correct  any  error  in  the  decree  if  there  be  one.    But  ^^^"^  refused 

•'  ,        a  mandcunus 

if  the  officer  feela  a  difficulty  on  a  question  of  fact,  which  to  the  Warden 

can  be  set  right  by  a  party  himself,  he  is  not  to  be  harrassed  i^^^jQ^  ^^g 

by  a  mandamuSy  which  does  nothiQg  to  solve  that  difficulty,  parties 

You  desire  to  correct  your  own  error  at  his  expense.    Tou  ^^  decree. 

should  first  set  your  decree  right. 


Motion  refused. 


(a)  11  M.  and  W.,  183. 


L  d 
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Is  THE  Matteb  op  "  THE  LAND  ACT,  1862,"  awd  of 
AN  AwABD  AS  TO  THE  NOETH  BOEODOMONAN 
EUN,  occTTPiED  BY  EOOEE  KELSALL. 


ASD 


1868. 

June  26, 
July  2, 

Sec.  91  of 
"  The  Land 
Act,  1862," 
must  be  read 
in  connection 
with  sec.  86, 
and  as  if 
expressly 
controlled  by 
it ;  so  that  in 


In  the  Matteb  of  "  THE  LAND  ACT,  1862,"  aitd  op 
AN  AwABD  AS  TO  THE  SEVEN  CEEEKS  EUN, 
OCCUPIED  BT  WILLIAM  FOELONGE  (6). 

jljlWAED  stated  in  the  form  of  a  case  for  the  opinion  of 
the  Supreme  Court,  by  arbitrators  appointed  under  "  2^ 
Land  Act,  1862." 


Each  case  recited  the  number  of  stock  depastured  on  tiie 

run  in  1861 ;  the  estimate  of  the  grazing  capacity  of  the 

I,VJL^^t\^.  ""1  made  by  the  Board  of  Land  and  Works,  and  their 
no  case  can  the  ^  ' 

assessment  of  the  run ;  the  notice  by  the  occupant  of  bis 
intention  to  appeal  against  the  assessment,  and  the  appoint- 
ment of  arbitrators.  It  then  stated  that  the  arbitrators 
awarded  £380  8«.  as  the  amount  of  rent,  being  the  assess- 
ment of  1861,  if  they  had  no  power  to  award  less;  and 
the  ran  in  the  £233  Qs.  Sd.,  being  a  reduced  amount,  if  they  had  power  to 
year  ^8^.        award  less  than  the  assessment  of  1861 ;  but  stated  that  the 

On  the 
argument  of  a  case  stated  for  the  opinion  of  the  Court  by  arbitrators  appointed  by  the 
occupant  of  a  pastoral  run,  and  the  Board  of  Land  and  Works,  under  **  The  Land  Ad, 
1862,"  counsel  for  the  occupants  appealing  against  the  assessment  made  by  the  Board 
of  Land  and  Works  has  the  right  to  beg^. 


arbitrators 
award  a  rent 
assessed  on  a 
smaller 
quantity  of 
stock  than 
the  quantity 
depastured  on 


(b)  There  were  two  other  cases 
arising  out  of  awards,  as  to  the 
South  Borodomonan  Run  and  the 
Junction  Run,  of  both  of  which 
Keltall  was  also  tenant.  There 
was  also  another  group  of  four 
cases  arising  out  of  awards  as  to 
the  Seven  Creeks  and  the  Strath- 
bogie  Runs,  of  both  of  which  For- 


longe  was  tenant,  and  the  LojoU 
and  Delatite  Runs,  of  both  of 
which  G.  and  A.  Chenery  were 
tenants;  and  the  Mimamalnke 
Run,  of  which  Robert  JFareythe  was 
tenant.  The  two  groups  of  cases 
were  argued  on  separate  days  by 
separate  counsel. 
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arbitrators  were  ignorant  whether  they  had  or  had  not       v^!^?^ 

Buch  power,  and  solicited  the  opinion  of  the  Court  on  the         j»  re 

point.    It  finally  awarded  the  higher  or  the  lower  sum,    *'^\^^ 

according  as  the  Court  might  give  its  opinion.  and 

Eelsaixi  ahs 
foblonge. 

Hi^finbotham  for  KeUall  claimed  the  right  to  begin.  The 
occupant  was  the  Plaintiff  before  the  arbitrators. 

Pbb  Cttbiam. — ^Tou  are  entitled  to  begin. 

lUginbotham. — ^The  question  for  the  Court  arises  on  the 
portion  of  "  The  Land  Act,  1862,"  relating  to  pastoral  occu- 
pation, clauses  80  to  97,  and  principally  on  clause  86. 
Is  the  latter  clause  binding  on  the  arbitrators,  who  consider 
the  appeal  ?  Or  is  it  binding  only  on  the  Board  of  Land 
and  Works,  who  make  the  assessment?  I  contend  that  it 
is  not  binding  on  the  arbitrators.  Li  the  first  place,  how- 
erer,  conceding  for  a  moment  that  it  binds  the  arbitrators 
as  well  as  the  board — ^if  it  does  so,  then  both  have  equally, 
under  the  same  clause,  power  to  reduce  the  rent  in  certain 
erents;  and  it  does  not  appear  on  the  face  of  this  case 
that  the  reduction  made  was  not  made  in  such  events. 
\8tawellj  C.  J. — ^Is  not  the  fact  that  it  does  not  so  appear 
against  youp]  Then,  the  main  question  is,  whether  the 
limitation  clause,  86,  applies.  It  appears  that  sections  84 
to  86  are  concerned  only  with  the  functions  of  the  board. 
Section  84  begins  by  saying  that  "  the  said  board "  shall 
class  the  runs;  the  word  '4t"  in  the  remainder  of  the 
section  refers  only  to  '*  the  said  board."  Section  85  is 
similar,  and  plainly  concerns  only  '*  the  said  board."  Again, 
the  functions  to  be  performed  under  section  84  are  such  as 
the  board  only  could  fulfil.  The  arbitrators  have  only  to 
deal  with  individual  runs ;  the  board  with  all  the  runs  in 
the  colony.  In  all  the  particulars  contemplated  by  these 
two  sections  the  board  alone  has  power  to  act,  and  the  arbi- 
trators no  powers  or  functions.  The  deductions  which  may 
be  made  under  section  84  in  determining  the  grazing  capa- 
bility of  a  run  can  only  be  made  by  comparison  of  the  run 
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^J^^^      with  other  runs  in  other  classeB.    This  can  only  be  done  by 

In  re        the  board,  for  the  board  alone  has  whx)le  clafises  of  roDs 
**  The  Laud 
Act,  186V    under  its  view ;  the  arbitrators  in  any  case  have  only  imd^ 

Aim  their  view  the  particular  run  concerned  in  their  appointment 

FoBLONaE.  Clauses  84  and  85  appear  to  determine  on  what  principles 
the  whole  pastoral  lands  of  the  colony  shall  be  dassed 
generally :  and  then  the  arbitrators  have  in  each  particaliir 
run  to  determine  what  is  the  actual  and  exact  grazing 
capability  of  that  run.  The  fonction  of  the  arbitraton 
seems  to  be  to  correct  the  individual  hardships  arising  out 
of  the  general  rough  approximation,  for  purposes  of  dassi- 
fication,  made  by  the  board.  IStawell,  C.  J. — What  is  the 
object  of  the  classification?]  I  cannot  say.  Perhaps  for  stads- 
tical  or  other  purpose  not  before  the  Court.  [StatoeU,  C.  J. 
— ^You  say,  in  short,  that  the  board  are  embarrased  by  a 
classification,  from  which  the  arbitrators  are  &eeP]  Ex- 
actly so.  In  fact,  in  one  sense  the  board  are  interested. 
They  are  only  ministerial  in  one  aspect  of  their  functions. 
The  arbitrators  are  in  no  way  merely  ministerial,  but  wholly 
judicial,  and  as  such  are  not  bound  down.  They  must 
determine  according  to  their  conscience  and  the  facts.  The 
board  are  bound  in  their  classification  to  assume  the  value 
of  1861  as  the  minimum  of  grazing  capability.  The  effbet  of 
the  determination  by  the  arbitrators  may  be  in  particular 
cases  to  alter  the  classification :  but  that  does  not  affect  the 
argument.  If  the  argument  must  be  restricted  by  any 
such  consequence,  it  would  follow  that  the  power  of  appeal 
would  be  practically  taken  away  in  a  great  number  of  cases. 
It  will,  perhaps,  be  contended  that  the  oath  in  the  8th 
schedule,  which  is  to  be  taken  by  arbitrators,  must  be  held 
to  influence  this  question.  By  it  the  arbitrators  declare 
they  will  determine  the  amount  of  rent  which  should  be 
paid  in  respect  of  the  run  under  their  view  ''  according  to 
its  grazing  capabilities,  and  upon  the  principles  upon  which, 
according  to  such  act,  the  grazing  capabilities  of  runs  are 
to  be  determined."  But  that  means  the  principles  on  which 
they  are  to  be  determined  by  the  arbitrators,  and  not  those 
on  which  they  are  for  other  purposes  to  be  determined  by 
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the  board.    In  the  sectiona  guiding  the  arbitrators,  from         1^3* 
sections  87  to  97,  the  only  principle  referred  to  is  that  of         in  re 
the  actual  '^ grazing  capability"  for  the  time  being.    The     I'^^^J^? 
principles  contained  in  sections  84  and  85  have  no  application  lim 

here;  nor  is  the  mere  fact  of  the  value  in  1861  any  ^J^^<^ 
principle.  The  arbitrators  cannot  be  bound  by  those  prin- 
ciples, for  they  cannot  possibly  apply  them.  Those  principles 
can  only  be  applied  by  a  power  able  to  view  and  compare 
the  whole  runs  of  the  colony  with  each  other.  On  the 
other  hand,  the  principles  on  which  the  board  acts  may  be 
applied  without  actual  knowledge  in  detail  of  the  value  of 
any  run.  My  argument  is,  that  section  84  and  section  85 
do  not  refer  to  the  arbitrators  at  all,  but  to  tiie  board  only ; 
and  that  the  arbitrators  are  not  bound  by  the  rules  imposed 
by  the  sections  relating  only  to  the  board.  Then  the 
arbitrators  not  being  so  bound,  they  may  under  section  91 
make  the  rent  ''  higher  or  lower  "  according  to  the  actual 
grazing  capability  of  the  run ;  and  they  must  do  so  because 
they  must  determine  according  to  the  actual  grazing  capa- 
bility of  the  run  for  the  time  being.  IStmoell,  G.  J. — ^What 
is  the  use  of  section  86?]  It  is  to  place  a  restriction 
on  the  board.  IStawell,  C.  J. — ^A  restriction  of  what  avail,  if 
on  appeal  to  the  arbitrators  it  may  be  got  rid  of?]  It  is  a 
fallacy  to  say  it  is  got  rid  of,  if  it  is  never  imposed.  Now, 
I  say  that  it  is  not  imposed  on  the  arbitrators  at  all,  only  on 
the  board ;  and,  after  being  so  imposed  on  the  board  only, 
it  will  only  be  got  rid  of  by  the  arbitrators  in  those  rare 
cases  in  which  the  actual  grazing  capability  of  the  run  was 
higher  in  1861  than  now.  IStawell,  G.  J. — ^If  1861  is  as  a 
startiog-point  to  be  altogether  got  rid  of  by  merely  going 
through  the  form  of  an  appeal,  what  was  the  use  of  section 
86?]  1861  was  a  starting-point  for  the  board  only.  A 
judicial  appeal  cannot  be  considered  a  mere  form.  The 
starting-point  of  the  arbitrators  is  simply  the  actual  facts 
and  they  must  decide  according  to  the  truth,  on  the  sworn 
evidence  and  under  their  own  oaths.  [JBony,  J. — ^You  say 
that  the  opening  words  in  section  91,  '^  In  no  case  shall  a 
nm  be  determined,"   mean  "determined  by  the  board," 
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^^2?^[.      Mid  not  by  the  arbitrators?]      Yes.    The  board,  actmg 

In  re         partly  ministerially,  as  the  heads  of  a  Gbvemment  deparfc- 

AcT  \s^"    ment,  are  bound  to  make  the  most  of  the  public  lands ;  and, 

AKD  acting  only  in  their  duty  of   making  a  rough    general 

FosLovas.     classification  of  all  the  runs  ia  the  colony,  they  have  not  so 

wide  a  discretion  as  the  arbitrators,  acting  in  a  purely 

judicial  character  between  the  parties  and  in  the  particular 

case,  and  on  the  judicial  oaths  on  the  sworn  fiicts  of  that 

particular  case. 

Dawson  and  C.  A,  Smyth  for  the  Board  of  Land  and  Works. 
We  must  read  this  Act  by  the  principle  of  cimiemparanea  er • 
poeitio,  and  examine  the  spirit  of  the  legislation  of  the  time 
on  this  subject. — Dwarris  on  StatuteSy  577,  682.  Now,  in 
1861  the  law  exacted  payment  for  each  run  according  to  i^e 
assessment  on  the  number  of  stock  actually  on  the  run, 
according  to  the  sworn  returns  made  by  the  owners  diem- 
selves.  It  is  not  likely  the  owners  would  return  too  many ; 
they  would  return  as  few  as  they  could.  Then  the  Legis- 
lature in  1862  says  the  returns  so  made  by  the  owners 
themselves  in  1861  shall  be  deemed  the  minimum  of  stock 
which  any  run  can  now  carry — as  it  is  entirely  improbable 
that  the  grazing  capacity  of  runs  has  decreased  since  1861, 
or  will  decrease  in  ^ture.  If  that  be  so,  a  subordinate 
tribunal  of  appeal  is  not  likely  to  have  the  power  given  it 
of  fixing  the  rent  of  a  run  below  its  capacity  in  1861.  It 
is  not  to  be  supposed  that  the  board — a  responsible  public 
body — ^will  act  improperly,  by  fixing  the  rents  at  an  unjust 
height  without  reference  to  their  real  capacity.  [Stawell,  C.  J. 
— ^If  section  86  fixes  a  minimum,  what  force  do  you  give 
to  the  words  in  section  91,.  "higher  or  lower?**']  Not 
higher  or  lower  to  any  extent.  In  the  great  majority  of 
cases  the  board  will  raise  the  rent  above  1861,  and  it  may  be 
lowered  to  that  margin.  Moreover,  if  these  words  had  not 
been  put  in,  it  might  have  been  contended  that  the  arbitrators 
could  not  raise  the  rent.  They  have  power  to  do  both ;  but 
there  is  a  minimum  fixed  and  no  maximum.  The  reason 
why  no  maximum  is  fixed  is  that  there  was  no  corresponding 
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term  fixed  by  the  Crown  itself  in  the  asaessmentB  of  1861.         ^^^1/ 
Although  the  board  has  no  appeal,  and  only  the  owner  of        in  re 
the  ran  has  the  power  of  appeal,  yet  the  arbitrators  may    **^\^^ 
raise  the  rent,  and  give  a  verdict  for  the  Crown  under  these  Ain> 

words  of  section  91.  IBarty,  J. — It  would  be  more  foblohgb. 
intelligible  to  attribute  the  limit  in  section  86  to  the  arbi- 
trators if  the  section  came  after  91,  instead  of  where  it 
does.]  Though  we  cannot  appeal  ourselves,  yet  we  can 
always  obtain  an  appeal  and  decision  of  the  arbitrators,  as 
we  have  always  the  power  to  raise  the  determination  of  rent. 
Securring  to  the  principle  of  contemporanea  eapositio,  is  it 
probable,  looking  to  the  whole  scope  of  the  later  legislation 
— ^the  apparent  object  of  which  is  to  drive  the  squatter 
across  the  Murray  by  a  legislative  stock-whip — ^that  though 
the  board  could  not  go  behind  the  assessment  of  1861,  yet 
the  arbitrators  may  do  so  ?  The  valuation  of  the  board  is 
not  an  ex  parte  valuation,  but  one  on  the  basis  of  the  sworn 
testimony  of  the  owners  themselves.  The  clauses  86  and 
91  must  be  read  together;  and  the  '* higher  and  lower" 
referred  to  in  the  latter  read  only  so  far  as  is  consistent 
with  the  previous  determination  as  to  the  **  lower  *'  margin 
by  section  86. 

Higinboiham^  in  reply. — The  argument  that  the  words 
"  higher  or  lower  "  were  required  to  enable  the  arbitrator  to 
go  **  higher "  only,  implies  that  he  could  not  do  so  under 
the  general  power  to  raise  the  rent  of  the  run  "  according 
to  its  grazing  capabilities."  That  view  implies  that  the 
words  "  or  lower  "  are  useless.  But  that  implication  is  just 
as  fair  in  reference  to  the  other  word,  and  that  would  make 
both  superfluous.  The  fairer  view  is  that  both  words  have 
aQ  object,  to  be  best  attained  by  giving  them  their  fiill 
natural  meaning.  The  arguments  on  the  other  side  overlook 
the  use  of  the  word  *' determine,"  in  section  91.  That 
word  shews  that  the  arbitrators  have  as  full  a  power  as  the 
board ;  and  the  only  question  is,  whether  the  general  and 
rough  determination  of  the  board  under  the  limitation 
imposed  as  to  a  minimum  by  section  86  is  to  be  irreversible 
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.^^^"j  by  a  tribunal  whose  determination  ia  without  any  limitatitm, 

In  re  and  dependent  on  the  actual  facts.    Ab  to  the  principle  of 

Act  1862  "  "ont&mporav^a  etrpotitio,  in  Ghrhnn  v.  The  Buhop  ofExettr 

iND  it  waa  negatived  by  Baron  Alderson. 

Eblgau  Aim 

FOKUWSB. 

The  Court  postponed  judgment  till  the  other  group  of 
cases  should  have  been  argued. 


FellowB  for  Forlonge. — Ihe  duties  of  the  board  are  de- 
scribed in  section  84.  They  are  to  determine  how  maiij 
sheep  or  cattle  the  run  will  carry;  not  to  fix  the  rent 
Again,  where  the  various  parts  have  different  qualities,  the 
board  are  on  a  view  of  all  to  determine  "  the  grazing  fxg^ 
bility,"  not  to  fix  the  rent.  Section  8S  again  empowera 
them  to  determine  "the  grasing  capability  "  only.  Again, 
in  section  86,  the  act  of  judgment  which  they  are  to  exer- 
cise is  concerning  the  "  grazing  capability."  And  ineection 
87,  when  the  board  has  determined  the  "gnudng  capa- 
bility," it  is  to  make  publications  as  there  directed.  So 
the  board  never  determines  "the  rent;"  it  only  fixes  the 
"grazing  capability."  But  the  arbitrators  "fix  the  r«it;" 
they  are  not  only  to  determine  the  "  gnuing  capabiliiy," 
but  to  "fix  the  rent."  Their  Amction  is  the  converse  of 
that  of  the  board.  Kow,  the  argument  must  be  much  influ- 
enced by  the  form  of  the  returns  made  under  the  Act  "So.  79, 
in  1861.  It  was  assumed  in  the  former  argument  that  if 
the  grazing  capability  were  the  same  now  as  in  1861,  the 
rent  must  be  tbe  same.  That  is  not  so,  for  two  reasons. 
Firstly,  tbe  assessment  on  cattle  is  reduced  from  S*.  to  3i. ; 
and,  secondly,  horses,  asBeBsed  at  6«.  in  the  old  forms  and 
in  the  returns  for  1861,  are  not  mentioned  in  the  Land  Act- 
Under  the  old  Act,  and  in  the  returns  of  1861,  riieep  were 
at  8J.,  cattle,  3#.,  and  horses,  6s. ;  under  the  Land  Act 
only  sbeep  and  cattle  are  named  as  things  to  afford  the 
basis  of  the  estimate  by  tbe  board  of  tbe  grazing  capability 
of  the  runs;  horses  are  not  to  form  a  basis  in  their  estimate; 
and  cattle  are  reduced  from  3«.  to  2«.     Now,  as  the  board 
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are,  under  section  8,  to  estimate  the  grazing  capability  of      sJS^Lx 
runs  according  to  the  number  of  "  sheep  or  cattle  "  they         In  re 
will  carry,  it  is  impossible  for  them  to  estimate  on  the  basis    ^^  i862/' 
of  the  returns  of  1861  the  grazing  capacity  of  runs  on  ^^^ 

which  only  horses  were  depastured.     They  had,  therefore,     Foblonqe. 
to  do  the  best  they  could,  and  by  guess  only.     Strictly, 
those  runs  had  no  stock  on  them  in  1861,  by  the  returns  of 
which  the  occupant  should  now  be  bound.     But  the  arbi- 
trator, who  is  not  bound  by  the  classification,  who  indeed 
cannot  have  any  other  run  in  his  view  than  the  one  which 
he  is  appointed  to  value,  who  has  not  only  to  determine  the 
grazing  capacity,  but  to  fix  the  rent — ^who  is  not  restricted 
in  fixing  the  grazing  capacity  to  a  view  of  only  one  of  two 
kinds  of  stock,  such  as  sheep  and  cattle,  but  may  look  at  its 
capacity  to  depasture  horses  or  any  other  kind  of  stock 
(camels,  alpacas,  goats,  or  rabbits),  and  who  in  fixing  the 
rent  is  bound  by  his  judicial  oath  to  regard  only  the  sworn 
evidence   and  the  actual  facts   proved  before  him — this 
tribunal   can  correct  wrong  and  do  entire  justice,  in  a 
manner  which  the  board  was  not  required  or  empowered  to 
do.    But  even  if  the  arbitrators  have  to  do  substantially 
the  same  as  the  board,  still,  when  we  find  that  a  certain 
form  of  words  is  always  used  when  the  board  is  referred  to, 
and  another  form  of  words  always  used  when  the  arbitrators 
are  referred  to,  how  can  this  section  86  be  held  to  refer  to  the 
board  ?     Again,  when  in  this  section  we  find  words  used 
which  are  only  previously  used  in  reference  to  the  board, 
how  can  it  be  held  to  refer  to  the  Gist  section,  which  only 
refers  to  the  arbitrators  ?      Another  reason    making    it 
impossible  for  the  board  to  fix  the  rent  with  entire  justice 
in  each  case  is,  that  there  is  no  power  given  to  them  to 
allow  for  land  taken  firom  the  run  since  1861  for  gold-fields, 
or  for  those  amusing  things  of  the  past  the  **  occupation 
Hcenses."     IStawell,  C.  J. — Do  they  not  come  within  the 
words  at  the  end  of  section  86 — "  or  firom  some  other  such 
cause  ?"]     No.     The  power  is  given  only  to  make  deduc- 
tions, "  fix)m  lands  having  been  sold  or  leased,  or  proclaimed 
a  common,  or  firom  some  other  such  cause."    A  gold-field 
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1863.        would  not  be  ^^eftudem  generis^    If  Bection  86  had  fol- 
j«  ^         lowed  91,  or  preceded  84,  the  inferences  would  be  differait; 
««  Tm  ^ro    |j^^  coming  in  the  middle  of  a  lot  of  clauses  referring  only 
Ain>  to  the  board,  how  can  it  be  held  to  refer  to  section  91, 

roBrSwOT"^  ^^^^  refers  to  arbitrators  only  ?  Another  difficulty  in  this 
reading  arises  out  of  the  language  of  section  103.  That 
provides  for  new  runs,  of  which  there  neyer  can  hare  been 
any  returns  for  1861.  Yet  it  says  that  the  appeal  shall  in 
all  respects  '*  be  decided  in  the  same  manner,  and  shall  hare 
the  same  consequences  in  all  respects,  as  hereinbefore  pro- 
vided with  regard  to  existing  runs."  So  that  the  appellate 
power  is  identical  in  both  cases.  Now,  it  could  not  be 
restrained  by  the  returns  of  1861  here ;  and  if  they  are  to  be 
identical  it  could  not  be  limited  by  1861  in  the  other  case. 

J.  W.  Stephen  for  the  Board  of  Land  and  Works. — ^The 
distinction  between  an  appeal  and  a  re-hearing  has  been  lost 
sight  of.  This  is  an  appeal.  On  an  appeal,  the  appellate 
court,  that  of  the  arbitrators  here,  are  always  limited  to  the 
materials  bn  which  the  original  court  exercises  its  judgment. 
[^Stawell,  C.  J. — Not  always.  A  court  of  quarter  sessions 
may  take  firesh  evidence  on  appeals.]  As  to  the  collocation, 
it  appears  to  be  lost  sight  of  in  the  argument  on  the  other 
side,  that  in  section  83,  which  commences  the  whole  of  the 
regulations  as  to  ascertaining  the  grazing  capacity  of  the 
runs  and  fixing  their  rent,  arbitrators  are  mentioned  as  well 
as  the  board.  Now,  it  was  conceded  that  if  section  86 
either  followed  section  91,  or  immediately  followed  section 
83,  the  inferences  would  not  be  those  drawn  by  the  other 
side.  But,  inasmuch  as  section  83  refers  to  both  the  board 
and  the  arbitrators,  it  is  enough  for  me  that  section  86 
follows  it  anywhere.  By  doing  so  it  becomes  referrable  as 
much  to  the  arbitrators  mentioned  in  section  83  as  to  the 
board  there  mentioned ;  and  thus  being  interpreted  to  hare 
in  view  both  tribunals,  it  of  necessity  controls  the  arbitrators 
in  their  functions  under  section  91,  as  much  as  the  board  in 
their  functions  under  the  sections  dealing  especially  with 
the  board.    The  oath  of  the  arbitrators  is  to  determine  the 
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grazing  capabilitiea  of  the  runs  according  to  the  principles      vJ-<XL/ 
of  the  Act.    There  are  none  but  those  laid  down  for  the         i»  re 
guidance  of  the  board.     So  the  court  of  appeal  is  to  decide    ^^^  i862," 
on  the  same  principles  as  those  which  guide  the  original  ^^^ 

court.  On  the  argument  of  the  other  side,  this  clause  is  to  Foblonqb. 
bind  one  tribunal  only :  the  case  of  Ki/ng  v,  Morris  (o), 
affords  a  strong  inference  that  in  the  construction  of  such 
cbiuses  as  these,  the  two  tribunals  would  in  common  be 
bound  by  the  same  principles  and  grounds  of  judgment. 
As  to  the  case  put  by  the  Bench  it  may  be  a  casus  omissus. 

Fellows  replied. 

Stawell,  C.  J. — ^The  arbitrators  in  this  case  are  of 
opinion  that  the  amount  to  be  paid  as  rent  ought  to  be  a 
certain  sum ;  but  they  doubt  their  authority  to  fix  so  low  a 
one,  on  account  of  its  being  a  less  sum  than  the  occupant 
had  to  pay  for  the  stock  on  the  same  run  in  1861. 

There  is  certainly  some  difficulty  in  determining  the  proper 
construction  to  be  placed  on  this  enactment.  The  collocation 
of  the  sections  is  not  calculated  to  remove  that  difficulty. 
The  86th  section  in  effect  provides  that  no  run  shall  be 
determined  capable  of  depasturing  a  less  amount  of  stock 
than  that  which  the  owner  himself  returned  as  the  actual 
stock  depastured  on  it  in  the  year  1861.  That  section  is 
inserted  afber  the  sections  relating  to  the  duties  of  the 
Board  of  Land  and  Works,  and  the  principles  to  guide  the 
board,  in  fixing  the  grazing  capacity  of  the  pastoral  lands  of 
the  Crown ;  and  after  the  section  authorising  the  board  to  ' 
divide  the  runs ;  and  it  precedes  the  section  giving  an 
appeal  to  the  arbitrators  and  those  regulating  the  duties  of 
the  arbitrators.  It  seems  to  intervene  between  the  two 
classes  of  clauses,  and  to  be  applicable  only  to  one  of  them. 
If  it  were  intended  to  apply  to  both,  it  is  singular  that  it 
should  be  placed  where  it  is,  and  not  either  at  the  beginning 
or  at  the  conclusion  of  the  whole.     It  is  also  said  that 

(c)  1  B.  &  Ad.,  44.1. 
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1868.  different  words  are  uaed  for  conferring  on  the  board,  and 
In  re        OH.  the  arbitrators,  their  several  powers.     Certainly  the 

lor  1^'"  words  are  different ;  strictly  speaking,  the  words  in  the 
AND  91st  section,  that  the  arbitrators  are  to  determine  the  rent, 

FoBLOKOB.  ^'^  ^^^  ^^^  accurate,  as  they  only  detennine  the  amount 
of  stock  which  the  run  is  capable  of  depasturing— the 
grazing  capability  of  the  run ;  and  the  rent  is  determined 
by  the  law.  The  expression  used  in  reference  to  the  board 
is  simply  that  they  are  to  determine  the  grazing  capabilities 
of  the  runs.  Still,  though  different  expressions  are  used  in 
reference  to  the  board  and  the  arbitrators,  and  though  the 
words  used  in  both  instances  are  not  the  most  apt,  yet 
imder  them  the  two  bodies — ^the  board  and  the  arbitnitoTS 
— ^have  substantially  similar  duties  to  discharge.  Section 
91  presents  another  difficulty.  Under  it  the  arbitrators  are 
empowered  to  fix  the  rent  at  a  "  higher  or  lower  amount 
than  that  fixed  by  the  board."  It  is  contended  that  if  the 
86th  section  applied  to  the  arbitrators,  they  would  have  no 
power  to  fix  a  "  lower  "  rent  if  the  board  had,  in  the  first 
instance,  come  to  the  same  conclusion  with  the  occupant  him- 
self as  to  the  capability  of  his  run  in  1861.  But,  on  the 
other  hand,  looking  at  this  Act  as  a  contract  between  the 
Gk)y emment  entitled  to  the  numagement  of  the  waste  lands  of 
the  Crown,  and  the  occupant,  it  is  singular  that  when  the 
landlord,  if  I  may  so  describe  the  Gbvemment,  offers  a 
longer  term  to  the  tenant,  he  should  leave  the  rent  entirely 
uncertain;  that  when  the  landlord  grants  an  extended 
term,  and  bj  one  portion  of  the  contract  sets  a  limit  of  a 
minimum  rent,  the  contract  should  enable  the  tenant  to 
'  remove  that  limit  by  resorting  to  an  appeal ;  that  the  land- 
lord should  be  bound  as  to  his  terms,  but  the  tenant  at  large  as 
to  his.  We  are  bound,  however,  to  take  the  meaning  of  the 
Legislature  from  the  words  they  have  used ;  and  we  think, 
looking  to  the  whole  of  the  clauses,  that  the  83rd  section 
must  be  referred  to  and  taken  in  connection  with  section  86. 

It  is  said  that  section  86  must  be  read  as  referring  only  to 
the  board — ^both  when  we  regard  its  collocation  and  its  terms. 
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But  on  referring  to  see.  83,  that  section  itself  begins  bj  referr-         l^^- 

ing  not  merely  to  the  board  but  to  the  arbitrators  too.    Thus         /«  re 

the  conunencement  of  these  clauses  fixes  the  rate  of  rent  for    '1^*,5^? 

stock,  which  stock  either  the  board  or  the  arbitrators  de-  and 

tennine  the  runs  to  be  capable  of  depasturing.    Then  fol-     foblwgk" 

low  certain  sections  applying  only  to  the  board.    But  then 

follows  section  86,  which  in  its  terms  refers  to  no  body 

by  name — neither  the  board  nor  the  arbitrators.     Can  it  be 

fiiirly  said  that  section  86  is  limited  to  the  board,  when  in 

section  83  arbitrators  are  expressly  referred  to  ?     Why  are 

we  in  effect  to  insert  the  words  ''  the  said  board  *'  in  section 

86  where  we  do  not  find  them  P    Why  is  section  86  not  to 

be  referred  back  to  the  commencement,  where  we  find 

arbitrators  mentioned  as  well  as  the  board?     Had  the 

arbitrators  not  been  mentioned  previously,  the  argument 

that  this  section  mentioning  no  body  by  name  must  refer  to 

the  only  party  previously  alluded  to,  namely — ^the  board — 

would  have  had  much  force.  But  as  it  is,  we  are  asked  to  insert 

words  which  will  prevent  a  reference  otherwise  natural  to  what 

was  placed  in  the  commencement.    I  do  not  say  there  are 

not  difficulties  in  the  construction — ^the  difficulties  are  many, 

but  this  appears  to  be  the  correct  reading  of  the  terms  used. 

One  difficulty,  certainly,  may  arise  out  of  the  fact  that 
the  grazing  capability  of  the  runs  is  to  be  limited  by  the 
returns  of  1861,  and  that  those  returns  comprise  horses, 
while  under  the  present  Act  the  board  have  to  estimate 
the  rent  by  the  capacity  of  the  run  to  depasture  sheep 
and  cattle  only.  There  is  no  actual  provision  by  which  they 
can  be  converted  into  each  other ;  but  they  may  be  fairly 
estimated  by  the  proportion  of  rent  paid  for  each  under  the 
former  assessment.  That  difficulty,  however,  applies  equally 
to  the  arbitrators  and  the  board.  The  difficulty  about  sub- 
divided runs  is  met  by  supposing  that  the  decision  as  to  the 
whole  run  as  still  undivided  is  to  be  appealed  from ;  that  it 
may  be  regarded  as  one  run  till  the  liceioses  for  the  new 
runs,  according  to  the  subdivision,  have  been  issued.  Nor 
do  I  see  any  difficulty  as  to  the  case  of  four  runs  adjoining, 
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1863.         ajgQ  suggested  in  argument*    The  result  which  it  was  said 
In  re         would  follow  in  such  a  ease  as  that,  is  due  to  the  occupant 

AoT  "1862'"    nia^^i^  returns  in  1861  without  any  explanation,  where 
AND  explanation  was  actually  required.     It  was  never  intended 

Fo^^G^  under  the  former  biw  that  where  an  immense  number  of 

stock  was  congregated  temporarily  on  one  of  several  runs, 

that  all  those  stock  could  be  fairly  considered  and  returned 

as  the  stock  depasturing  on  the  single  run  on  which  they 

were  so  congregated  for  temporary  purposes.     The  proper 

construction  of  a  measure  comprising  matters  relating  to 

the  interests  of  a  large  class  in  the  community  is  not  to  be 

determined  by  such  exceptional  instances.    We  think  that 

these  words  in  section  91,  '^  higher  or  lower,"  must  be  read 

in  connection  with  section  86,  and  must  be  restoricted  by 

that  section.     If  it  be  remembered  that  in  no  case  is  the 

capacity  of  a  run  to  be  estimated  at  a  lower  degree  than 

that  shewn  by  the  occupant's  own  return  of  the  stock 

actually  depastured  on  his  run  in  the  year  1861,  there  is  no 

occasion  to  repeat  that  restriction  expressly  over  again  in 

every  part  of  the  Act  upon  which  such  a  restriction  may 

bear.     We  think  that  section  91  must  be  read  together 

with,  and  subject  to,  the  previous  legislation  in  section  86; 

and  that  it  would  be  mere  tautology  and  surplusage  in 

section  91,  and  every  other  clause  after  section  86,  to  have 

introduced  express  words  to  the  effect  that  none  of  these 

things  should  be  deemed  to  interfere  with  the  express 

limitation  fixed  by  section  86.      Though  there  may  be 

difficulties  on  both  sides,  and  in  both  constructions,  yet  the 

intention  of  the  Legislature  is  sufficiently  clear. 

We  are  of  opinion  that  section  86  applies  to  the  arbitra- 
tors as  well  as  to  the  board ;  and  that  in  the  terms  of  the 
alternative  of  the  award,  the  amount  of  the  rent  should  be 
the  higher  one. 

Opinion  of  the  Court  that  the  higher 
award  should  be  made. 
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1863. 

EEGINA  V.  JAMES  TAYLOE.  June  25. 

Jul^  2. 

V^UESTIONS   of  law  reserved  for  the  opinion  of  the  T.,  having 
Judges  hj  the  Chief  Justice  on  the  trial  of  the  prisoner  at  the  murder  of 
the  Circuit  Court  at  Castlemaine,  on  the  29th  April,  1863,  ^"^  ^"/"^^  ""^ 

JT     »  »   acquitted,  was 

on  an  information  charging  him  with  endeavoring  to  conceal  tried  for  aid- 
ihe  birth  of  a  child  of  Mary  Anne  Yarrow,  I)f^*he^nflS^ 

in  concealing 

The  case  was  stated  as  follows : —  L  throwing 

the  body  into 

"  The  information  contained  two  counts.     In  the  first  the  burying  the 

offence  was  laid  as  endeavoring  to  conceal  the  birth  of  the  J^?  ^  V5^^® 

°  in  the  earth. 

said  child  by  throwing  the  body  of  the  said  child  into  the  The  evidence 
Biver  Loddon ;  and  in  the  last  as  endeavoring  to  conceal  the  J^^^at  *^ 
birth  of  the  said  child  by  placing  the  dead  body  of  the  said  the  mother, 
child  in  a  hole,  and  covering  it  up  with  sand.     The  statute  ^^^  ^im 
24  and  25  F?c.,  cap.  c,  is  not  in  force  in  this  country,  and  fiT^i^lty  of  mur- 
the  Defendant,  though  charged  in  the  information  with  the  cipal ;  that  of 

substantive  misdemeanour,  was  *  merely '  an  aider  and  abettor,  *  ^^^nesa  who 

'  ^  '  ^>oke  to  an 

and  was  amenable  under  the  statute  9  Geo,  lY.,  cap.  xxxi.,  admission  by 

88. 14  and  31.  otTerTw^, 

of  his  know- 

'*  The  Defendant  on  a  previous  day,  at  the  same  Circuit  mother  had 

Court,  had  been  tried  on  a  charge  of  the  wilful  murder  of  ^/^^  /  ^^^j*^ 

®  child  and 

the  child,  and  acquitted.  drowned  it  ,* 

and  that  of  his 

own  depoai- 

"  The  Defendant  and  a  Mrs.  Yarrow,  the  mother  oi  Mary  tionsatacoro- 

Asi/ne  Yarrow,  had  been  living  together  as  man  and  wife  for  His  de^ition 

seven  years.     Mary  Anne  Yarrow  became  pregnant;   she  ^^oretheco- 
^  ^  r    &  >  roner  had  been 

was  called  as  a  witness,  and,  according  to  her  statement,  she  given  thus : 

He  was 
brought  up  in  custody;  nothing  was  said  to  him  by  way  of  warning  that  he  was  not 
bound  to  swear ;   he  made  no  objection  to  be  sworn ;  he  was  sworn ;  and  his  evidence 
was  taken  down  in  a  deposition.    The  Judge  doubted  if  the  deposition  was  admissible, 
but  admitted  it,  subject  to  a  reserved  question,  and  T,  was  convicted. 

Held^  on  questions  reserved,  (1)  that  T*8  deposition  was  inadmisaible ;  and  (2)  that 
without  it  the  conviction  should  not  stand. 

On  a  Crown  case  reserved  Counsel  for  the  Crown  u  entitled  to  be  heard  although 
there  is  no  appearanoe  for  the  prisoner. 

VOL.   II. — LAW.  M 
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1863.  knew  she  was  unwell,  but  was  not  aware  of  her  pregnancy. 
Regina  About  the  time  of  her  delivery,  she  felt  very  ill,  and,  in 
Taylor  obedience  to  a  call  of  nature,  left  the  hut  in  which  her 
mother  and  the  Defendant  lived,  her  mother  being  then 
drunk  in  bed,  and  the  Defendant  being  in  or  near  the  hut. 
This  was  about  three  o'clock  in  the  afternoon.  She  waa 
absent  about  three-quiu*ters  of  an  hour  or  bo,  and  was 
delivered  of  a  child  close  to  the  hut,  and  on  the  banks  of 
the  Loddon;  she  had  wrapped  the  infant  in  her  own 
petticoat.  "When  she  heard  the  Defendant  call  her,  she 
answered,  and  he  came,  insisted  on  seeing  the  child,  took  it 
from  her  in  spite  of  her  remonstrance,  and  contrary  to  her 
wish,  and  threw  it  into  the  River  Loddon.  The  child  was 
alive  when  it  was  bom.  It  cried,  but  she  could  not  say 
whether  it  was  alive  when  the  Defendant  took  it.  Whilst 
wrapped  in  her  petticoat,  it  had  not  moved  or  cried,  nor  had 
anything  been  done  to  it.  She  never  saw  the  child  after- 
wards. The  Defendant  had  made  advances  towards  her,  but 
she  had  never  permitted  him  to  take  any  liberties  with  her. 
The  infant  was  the  chQd  of  another  man,  an  Italian,  with 
whom  she  had  been  living  for  a  few  days.  She  did  not 
mention  what  the  Defendant  di.d,  because,  as  she  said,  he 
threatened  to  serve  her  in  the  same  way,  if  she  told  any  one. 
After  this  occurrence,  the  Defendant  had  pressed  the  witness 
to  go  away,  leave  her  mother,  and  live  with  him,  and  said 
he  would  have  her  dead  or  alive,  but  she  had  always  refused. 

"  Another  witness  deposed  to  having  had  frequent  conver- 
sations with  the  Defendant,  who  told  him  (witness)  that 
Mary  Anne  Ya/rrow  was  going  to  be  married,  but  that  this 
(producing  a  lock  of  hair)  would  stop  it.  The  Defraidant 
then  told  him  that  Mary  Anne  had  had  a  child,  and  had 
drowned  it.  The  Defendant  took  this  witness  to  the  Lod- 
don, and  showed  him  a  hole  in  the  sand  where  the  body  of 
the  child  was  buried,  and  the  witness  took  it  to  the  nearest 
police-station,  whereupon  the  defendant  was  taken  into 
custody,  and  an  inquest  held  on  the  body. 
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"  The  arresting  constable  stated  that  the  Defendant  brought         1^^- 

a  box  to  him,  and,  in  answer  to  his  inquiries,  said  it  con*  Rxqika 

tained  the  body  of  a  child,  and  that  it  was  aliye,  and  he  had  .,  ^* 
heard  it  cry. 

"  In  support  of  the  case  for  the  prosecution,  the  deposition 
of  the  Defendant  at  the  coroner's  inquest  on  the  body  of 
the  child  was  tendered.  The  testimony  of  the  coroner  as 
to  the  mode  in  which  the  deposition  had  been  taken,  was  to 
the  following  effect : — '  The  prisoner  was  brought  as  a  wit- 
ness to  me  by  a  constable.  He  was  sworn,  and  made  this 
deposition  produced.  I  made  no  observations  to  him  as  to 
his  being  sworn,  and  he  made  no  objections.  He  signed 
the  depositions  in  my  presence.' 

*'  At  the  trial  I  entertained  great  doubt  whether  a  deposi- 
tion made  by  a  person  in  custody,  and  who  was  not  informed 
of  his  right  to  refuse  to  be  sworn,  could  be  received  in 
evidence  against  him ;  but  reserving  the  question  of  its 
admissibility,  I  allowed  it  to  be  read.  It  was  to  the  effect 
that  he  (the  Defendant)  on  the  day  in  question  had  followed 
Maiy  Anne  Yarrow  in  order  to  see  what  she  was  stopping 
so  long  for  ;  that  he  saw  her  in  the  act  of  parturition,  and 
then  went  away ;  that  he  never  made  any  iaquiries  about 
the  child  tiQ  some  months  after,  when  Mary  Anne  Yarrow 
asked  him  what  was  to  be  done  with  that  child,  and  took 
him  to  the  banks  of  the  Loddon  and  showed  him  the  child 
buried  in  a  hole.  He  afterwards  put  it  in  a  box,  and  took 
it  to  the  police-station.  The  Defendant  stated  he  had  had 
intercourse  with  Mary  Anne,  but  denied  the  paternity  of  the 
child. 

"  At  the  trial  I  was  disposed  to  hold  that  the  deposition  of 
the  Defendant,  even  if  admissible,  should,  as  against  him, 
be  taken  as  a  whole,  and  that  according  to  it,  there  was  no 
evidence  of  either  of  the  overt  acts  laid  in  the  information — 
that   without   the    deposition  there  was    no    satisfactory 

M  2 


156 


SUPREME  COURT :  VICTORIA. 


]|5^^  evidence  of  the  commission  of  any  misdemeanour  by  the 
woman ;  and  that,  even  with  it,  the  jury  ought  not,  in  a 
criminal  case,  to  select  a  portion  from  one  witnesses  eTidenoe 
and  a  portion  from  another,  disbelieving  the  remainders,  and 
by  this  mode  seek  to  form  sufficient  to  arrive  at  the  conduaion 
of  guilt.  I  sent  the  case  to  the  jury ,  telling  them  that  for  theae 
reasons  it  would  be  safer  to  acquit  than  convict,  but  leanng 
the  fojcim  to  them;  at  the  same  time,  however,  reserving  these 
points.  A  verdict  of  guilty  was  returned,  and  sentence 
passed,  but  execution  respited. 

"  I  have  now  the  honor  to  solicit  the  opinion  of  their 
honors  the  Judges  on  the  questions — ^Whether  the  deposition 
of  the  Defendant  was  properly  receivable  as  against  him ; 
and.  Whether,  with  or  without  it,  there  was  evidence  of  the 
commission  of  the  misdemeanour  by  the  woman,  and  of  the 
Defendant's  having,  in  the  mode  laid  in  the  information, 
coimselled,  aided,  or  abetted  that  commission  sufficient  to 
sustain  the  verdict. 

«  William  P.  Stawbll,  C.  J." 

C.  A.  Smyth,  for  the  Crown. 

There  was  no  appearance  for  the  prisoner. 

Stawell,  C.  J. — Without  deciding  on  your  right  to  be 
heard,  Mr.  Smyth,  when  there  is  no  appearance  for  the 
prisoner,  we  think  we  had  better  hear  you  in  this  case. 

Smyth, — ^According  to  Reg,  t;.  Martin  (c)  I  am  entUled  to 
be  heard. 

Pbb  Citbiam. — ^Tou  are  entitled  to  be  heard. 

Smyth. — ^According  to  the  earlier  authorities,  depositiona 

(o)  1  Den.,  C.  C„  898. 
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of  an  accused  person  cotQd  not  be  read  against  him.  But 
subsequently  there  has  been  a  reaction,  and  it  is  now  held 
that  they  are  admissible.  9  Geo.  lY.,  cap.  zzxi.,  sec.  14 ; 
24  Vic.,  No.  100.  Bussell  on  Crimes,  859;  Bey.  v.  Wheeley 
(d)  ;  Bey,  v.  Owens  (e)  ;  Bey,  v.  Feter  (f)  ;  Bex,  v.  Mer- 
eeron  (y)  ;  Bey,  v.  Sandys  (A);  Bey,  v,  Meyward  (f)  ;  Bey, 
V.  Clewes  {h)  ;  Bey,  v,  Scott  (T)  ;  Bey,  v.  Douylass  and 
Hall  (m)  ;  Bey,  v.  Garsed  (n). 


1863. 


Cur,  adv,  vult. 


Stawxll,  C.  J. — ^The  prisoner  was  charged  with  aiding 
and  abetting  in  the  crime  of  concealing  the  birth  of  a  child. 
He  was  in  custody,  and  brought  by  a  constable  before  the 
coroner  on  his  holding  of  the  inquest,  and  was  sworn. 
Nothing  was  said  to  him  one  way  or  the  other ;  he  made  no 
objection  to  be  sworn ;  was  sworn ;  and  gave  evidence  ;  and 
his  evidence  was  taken  down  in  a  deposition.  At  the  trial 
it  was  sought  to  make  that  deposition  evidence  against  him. 
I  then  doubted  whether  it  was  made  under  circumstances 
entitling  it  to  be  regarded  as  a  voluntary  confession  on  his 
part,  and  I  now  think  it  cannot. 


July  2. 


All  the  text-books  assume— -none  of  them  contains  any 
express  authority  on  the  point — ^that  a  person  in  custody, 
charged  with  a  criminal  offence,  camiot  thus  be  made  to 
swear — cannot  thus  be  treated  as  a  prisoner  one  moment, 
and  as  a  witness  the  next.  When  so  situated  he  is  not  "free,** 
in  the  sense  in  which  that  term  is  used  in  relation  to  confes- 
sions in  criminal  matters.  The  confession  must  be  free  and 
voluntary.     Under  such  circumstances  as  those  in  the  pre- 


(<0  8  Oar.  and  P.,  260. 
(0)  9  Car.  and  P.,  88  and  288. 
CO  2  Lewin,  157. 
O7)  2  SUrkie,  N.  P.,  866. 
(A)  2  BuflB.  on  C,  860,  1  Car. 
and  Mar.,  845. 


0)  4  Car.  and  P.,  254. 

(k)  4  Car.  and  P.,  421. 

\j)  1  D.  and  Bell,  47. 

(m)  7  Car.  and  P.,  644. 

(f»)  Sap.  Ct.  Vic.,  9  Deo.  1859. 
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Bent  case,  the  accused  might  not  unreasonably  hare  expected 
that  his  statement  might  assist  him  in  procuring  his  discharge. 
K  the  presiding  magistrate  had  called  his  attention  to  his 
position,  and  cautioned  him  that  he  was  not  bound,  nor 
desired,  to  be  sworn,  the  case  would  have  been  different. 
But,  simply  because  he  was  in  custody,  he  was  brought  up, 
the  oath  was  administered  as  a  matter  of  coiurse,  without  any 
statement  to  him,  and  without  any  opportunity  for  him  to 
object.  If,  after  a  warning,  he  had  said,  or  shown,  that  he 
preferred  being  sworn,  the  objection  would  not  apply.  But 
in  this  case  he  most  likely  supposed  he  was  bound  to  swear. 


We  think  his  deposition  taken  under  these  circumstances 
was  not  admissible  against  him;  and  the  case  rested  so 
much  on  that  deposition  that  we  think  the  conviction  should 
not  stand. 

Conviction  quoihed. 


JONES,  Appellant,  v,  ABRAHAM  Ami  Othbbs, 

Respondents. 

XjLPPEAL  in  the  form  of  a  case  from  the  Court  of  Mines 
at  Ballarat. 

Jones  had  filed  a  bill  against  the  Defendants,  two'  of  whom 
were  mining  surveyors,  and  the  others  of  whom  were  trading 
as  the  Nelson  and  Wellington  Grold-mining  Company,  pray- 
ing a  decree  that  he  was  entitled  to  a  share  in  claim  No.  80 
on  the  Frenchman's  Lead. 


July  3. 

J.  purchased 
a  share  in  a 
company's 
claim  in  May, 

1857,  and  took 
ont  a  miner's 
right  in  No- 
vember and 
December, 

1858.  The 
company  de- 
clared the 
share  forfeited* 

J,  took  oat  no  licence  again  till  December,  1859 ;  after  that  he  took  ont  licences  till 
1862.  A  bill  by.  him  in  the  Court  of  Mines  against  the  shareholders  of  the  company 
for  possession  was  dismissed  on  the  ground  that  «f.  was  not  a  holder  of  a  miner's  right 
at  the  time  his  right  to  sne  arose  or  accrued. 

Meld,  on  appeal,  that  if  J,  were  within  the  mischief  of  the  Act  82,  section  90,  about 
which  no  opinion  was  expressed  as  the  enactment  was  doubtful,  yet  he  was  within  the 
remedy  of  the  Act  118,  section  11 ;  and  appeal  allowed. 
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The  Appellant  piirchased  a  share  in  the  Frenchman's 
Lead  in  May,  1857,  and  took  out  a  miner's  right  in  Novem- 
ber and  December,  1858.  This  share  was  declared  by  the 
company  of  which  the  Eespondents  were  members  to  be 
forfeited.  The  Appellant  did  not  take  out  a  miner's  right 
again  until  December,  1859,  but  he  continued  after  that  to 
take  out  miner's  rights  in  1860,  1861,  and  1862.  The  for- 
feiture of  1858  the  Appellant  contended  was  illegal.  One 
of  the  grounds  of  defence  was  that  the  Plaintiff  was  not  the 
holder  of  a  miner's  right  at  the  time  his  claim  to  sue  arose. 
This  objection  was  held  fatal  by  the  Court  of  Mines,  and 
the  suit  was  dismissed. 
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J,  W,  Stephen  and  Fellows  for  the  Appellant. — There  was 
no  miner's  right  when  the  trespass  was  committed,  but  there 
was  when  the  Appellant's  title  first  accrued.  There  is  no 
mode  of  correcting  an  omission  to  take  out  this  document. 
Where  the  words  are  so  doubtful  a  liberal  construction 
should  be  applied. 

Bunny  and  WDermoU  for  the  £espondents. — ^The  Ap- 
pellant had  no  miner's  right  when  his  title  to  recover 
possession  accrued,  as  that  must  mean  after  he  had  been 
ousted  £rom  possession.  That  is  after  the  share  had  been 
declared  forfeited.  The  Act  21  Tic,  No.  32,  sec.  90,  is  dis- 
tinct on  the  point.  The  later  Act,  24  Vic.,  No.  115,  sec.  11, 
does  not  apply. 


Peb  Cubiam. — ^As  a  fiscal  regulation,  the  legislature 
intended,  we  presume,  that  the  right  should  be  taken  out 
when  the  title  first  accrued ;  but  the  words  of  this  section 
(90)  are  doubtful.  We  think  the  latter  Act,  No.  115,  as  a 
remedial  measure,  should  be  construed  liberally,  and  that 
the  present  case  fiEiIls  within  its  spirit.  The  Sespondents 
are  in  one  sense  co-adventurers  with  the  Appellant.  As  the 
Appellant  held  a  miner's  right  when  the  Act  passed,  it  was 
not  necessary  to  take  out  another.    Without  expressing  any 
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opinion  on  the  section  of  the  first  Act,  we  think  the  omis- 
sion, if  omission  there  was,  has  been  cured  by  the  second. 
The  appeal  will  be  allowed,  and  the  case  remitted  back  to 
the  Court  of  Mines  to  deal  with. 


Appeal  allowed. 


July  4. 

L&nd  held  un- 
der a  mining 
lease  from  the 
Crown  is  not 
within  the 
operation  of 
the  Quartz 
Metf  Drctin- 
age  Act,  No. 
163,  which 
applies  only 
to  "  claims." 


In  eb  clow,  Ex  paetb  CYEUS  HEWITT. 

JLVTTLE  niei  to  prohibit  further  proceedings  in  respect  of 
a  decision  by  a  warden  of  the  gold-fields  at  Steiglitz.  The 
manager  of  the  Q-ibraltar  Quartz-mining  Company  sued  the 
Steiglitz  Company,  under  the  Drainage  of  Minee  Act,  No.  153, 
for  money  due  as  contribution  for  draining  their  '*  daim,'' 
and  obtained  a  decree  for  £3  Vie.  6d.  per  week  from  a  date 
named  until  the  shaft  of  the  Steiglitz  Company  should  be 
cleared  and  kept  clear  of  water  to  the  depth  of  217  feet  fi^m 
its  mouth,  and  so  long  as  the  G-ibraltar  Company  should 
keep  their  own  shaft  clear  of  water  for  the  purposes  of 
mining. 


Against  this  decree  it  was  objected  that  the  land  of  the 
Steiglitz  Company  was  land  held  under  a  mining  lease  from 
the  Crown ;  and  that  such  lands  are  not  within  the  meaning 
or  intent  of  the  Act,  No.  153,  which  mentions  only  *^  claims/' 
The  rule  niei  for  prohibition  was  obtained  on  this  ground. 

Fellowe,  in  support  of  the  rule. 

No  appearance  for  the  warden. 

Pbb  CrBiAM. — This  word  "claim,"  though  now  in 
familiar  use,  and  its  meaning  popularly  well  understood,  ifl 
not  a  very  accurate  expression.    In  the  Act  relating  to  the 
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Oold-fieldfl,  No.  32,  sec.  1,  its  meaning  is  expressly  defined, 
land  comprised  in  a  lease  being  excluded ;  and  this  defini- 
tion corresponds  substantially  with  the  ordinary  acceptation 
of  the  word.  The  Act  No.  163  uses  the  word  without 
assigning  expressly  any  meaning  to  it,  and  refers  to  the  first 
Act.  We  may  have  no  doubt  that  the  word  was  used  inad- 
vertently, as  land  held  under  lease  would  be  probably  in 
many  instances  the  subject  of  the  evil  sought  to  be  remedied 
hj  this  measure.  But  with  the  first  Act  before  us,  we  do 
not  feel  at  liberty  to  extend  this  word  beyond  even  its 
popular  sense.  We  are  constrained  to  make  the  rule  abso* 
lute,  but  without  costs. 

Bule  absolute^  without  easts. 


1868. 

In  re 

Clow 

Sx  parte 

Hewitt. 


MOOEB  AKD  Othbbs  v.  THOMAS  SLATEE  and 

JOHN  BAEBOTJE. 


ApHi  I,  a. 

Jul^  8. 

A.CTION  on  a  promissory  note,  made  on  the  16th  ^?  *  ^*a  htp^ 
September,  1862,  by  Thomas  Slater  Sf  Co.y  in  favor  of  the  to  r.  A  <{•  Co., 
HaintifFs,  for  £91,  payable  three  months  after  date.  S^S^ht  biisi- 

neas  and  stock, 
and  onder  that  assigninent  T,  S.  4*  Oo*»  by  B.,  one  of  the  firm,  entered  into  posBession 
of  the  property  assigned,  with  the  consent  of  G.,  and  conducted  the  business,  retaining 
0.  as  salaried  assistant  only.  T,  S,  Sf  Co,  dissolved  partnership,  but  S,  oontinaed  the 
assigned  business,  so  far  as  the  pnblic  were  concerned  substantially  as  before  the  disso- 
lution. There  was  some  private  arrangement  between  B,  and  the  other  partners  of 
T,  8.  4*  CO'$  as  to  the  terms  and  objects  of  the  carrying  on  of  the  assigned  business  by 
B,  M,  sold  goods  to  B,,  which  were  necessary  to  J9.  in  the  carrying  on  of  the  assigned 
business ;  and  B,  gave  in  part  payment  a  promissory  note,  signed  T,  8,  Ar  Co.,  in  liqui- 
dation. M,  was  at  that  time  otherwise  aware  of  the  dissolution  of  the  nrm  of  T,  8,  4* 
Co,  In  an  action  by  Jf.  against  two  of  the  partners  ot  T,  8.  ^  Co,  (T,  8,  if  JB.), 
upon  the  not^  with  counts  for  goods  sold  and  delivered,  goods  bargained  and  sola,  and 
on  accounts  stated,  plaintiff  had  judgment  by  default  against  JB.,  but  there  was  a 
verdict  for  the  defendant  T,  8,  On  motion  by  the  plaintiff  to  enter  a  verdict  for  him- 
self or  for  a  new  trial, 

Seld,  that  as  creditors  of  G,,  T,  8.  4*  JT.  8,  were  not  partners  of  B,,  nor  liable  for 
lus  acta ;  hut  that  as  owners  in  law  of  G,*s  business  and  stock,  and  as  trustees  of  G,, 
they  were  entitled  to  the  profits  and  proceeds  of  the  assigned  property ;  that  in  their 
latter  character  B,  carried  on  the  business  as  th^  agent ;  that  thus  a  new  partnership 
arose,  on  behalf  of  which  B,  had  within  the  scope  St  his  authority  power  to  buy  these 
goods  and  give  this  note;  and,  therefore,  that  the  Defendant  T,  8.  was  liable ;  and  rule 
made  absolute  to  enter  a  verdict  for  the  Plaintiff. 
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^252l^  -^^  declaration  contained  a  count  on  the  note,  with  counte 

MooBB        for  goods  sold  and  delivered,  and  goods  bargained  and  sold, 
SiATSB.       ^^^  ^^®  common  money  counts. 

The  Defendant  Barbour  allowed  judgment  to  go  by  de- 
fault. The  Defendant  Slater  appeared  and  pleaded  to  tbe 
first  count  a  traverse  that  the  Defendants  made  the  note ; 
and  to  the  other  counts,  never  indebted — ^upon  which  issues 
were  joined. 

At  the  trial  the  following  facts  appeared : — For  some  time 
previously  to  August,  1S62,  Henri/  Slater,  Thomas  Slater^vA 
John  Barbour  had  been  carrying  on  business  at  Oeelong  and 
Ballarat  as  merchants,  under  the  name  of  Thomas  SkUer  j' 
Co.,  the  present  action,  however,  was  brought  only  against 
Thom(M  Slater  and  John  Barbour.  In  1861,  James  Orant^ 
who  carried  on  business  in  G^eelong  as  biscuit  maker  bj 
machinery,  and  confectioner,  became  indebted  to  Tkonuu 
Slater  if  Co,,  and  being  unable  to  pay  the  amount,  on  2l5t 
October,  1861,  by  deed  assigned  to  them  certain  chattel 
property,  machinery,  and  articles  employed  in  his  business, 
and  also  gave  a  warrant  of  attorney  to  secure  payment  of 
the  debt  and  interest.  About  May  following,  Thonuu 
Slater  S[  Co,  took  possession  of  Qrant^s  premises  and  stock- 
in-trade,  appointed  a  person  named  M^Clintoeh  as  book- 
keeper, and  carried  on  the  business  themselves,  OrmU 
assisting  and  receiving  a  salary,  and  Barbour  managing  or 
superintending.  The  supplies  were  furnished  by,  and  the 
proceeds  paid  to  Thomas  Slater  Sf  Co,  On  the  9th  August, 
1862,  Thomas  Slater  Sf  Co.  dissolved  partnership,  and  notice 
of  the  dissolution  was  published  in  the  Gazette  and  various 
newspapers  at  different  dates  in  August  and  September. 
After  the  dissolution  it  was  arranged  between  the  members 
of  the  late  firm,  that  BLenry  Slater  should  wind  up  the 
partnership  assets  at  BaUarat,  and  John  Barbour  at  Geelong) 
and  that  John  Barbour  should  still  carry  on  Gfranfs  busi- 
ness, "working  it  within  itself" — ^this  he  continued  to  do 
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for  some  months,  managing  and  paying  the  expenses,  &q.,  1^* 
out  of  tha  proceeds  as  he  received  them.  About  the  12th 
September  Thomas  Slater  went  to  New  Zealand,  leaving 
authority  to  his  brother  Henri/  to  sell  Crranfs  business  to 
Barbour.  During  the  months  of  September  and  October 
the  goods,  the  price  of  which  is  now  sued  for,  were  delivered 
by  the  Plaintiffs  at  the  place  in  which  Oranfs  business  was 
carried  on,  the  invoice  being  made  out  in  the  name  of 
Thomas  Slater  ^  Co,,  but  the  Plaintiff's  being  then  aware 
of  the  fact  of  the  dissolution.  In  part  payment  of  these 
goods  Barhotir,  on  the  15th  September,  made  the  promissory 
note  declared  on.  It  was  signed  "  Thos,  Slater  ^  Co, — ^in 
"liquidation."  The  goods  were  worked  up  in  the  business. 
During  Thomas  Slater's  absence  Henry  Slater  visited  the 
biscuit  manufactory  at  Geelong,  examined  the  books  and 
inspected  the  business  generally.  Early  in  December,  1862, 
Thomas  Slater  returned  from  New  Zealand,  made  various 
enquiries  about  the  state  of  Cfranfs  business,  directed  Bar- 
hour  to  make  out  a  balance  sheet  showing  the  whole  of  the 
assets  and  liabilities,  and  spoke  to  him  about  his  purchasing* 
the  business.  The  treaty  for  purchase,  however,  went  off, 
as  Barbour  was  unable  to  procure  the  necessary  purchase- 
money.  Soon  after  Thomas  Slater's  return,  it  was  agreed 
between  Thomas  and  Henry  Slater  and  Barbour  that  Thomas 
should  pay  all  the  liabilities  of  the  late  firm,  and  that  Henry 
aod  Barbour  should  assign  to  him  all  their  interest  in  the 
assets.  In  pursuance  of  this  arrangement  Henry  and  Bar- 
hour  ,  on  the  24th  December,  executed  an  assignment  to 
Thomas  of  their  interest  in  the  debts  and  assets  of  the  firm, 
and,  on  the  6th  January,  all  the  stock  and  effects  of  Grant's 
business  were  sold  by  the  Sheriff  in  satisfaction  of  a  judg- 
ment entered  up  in  pursuance  of  the  warrant  of  attorney 
given  by  Grant,  and  the  proceeds  paid  to  Thomas  Slater, 
During  the  trial,  evidence  was  tendered  for  the  Defendant 
of  a  conversation  between  Henry  Slater  and  Giblin,  the 
manager  of  the  bank  in  which  the  accounts  of  the  late  firm 
were  kept.    It  had  reference  to  a  list  of  bills  given  bj 
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Barbour  to  CHhlin^  and  which  were  to  be  paid  out  of  the 
monies  of  the  late  firm — ^the  material  part  was  to  the  fol- 
lowing effect : — "  Qihlin  shewed  me  a  lot  of  bills  given  by 
"  Barbour,  and  I  told  Giblin  to  act  strictly  on  the  list  and 
'^  not  go  beyond  it."  The  admission  of  this  evidence  was 
objected  to  on  behalf  of  the  Plaintiffs,  on  the  ground  that 
Barbour  was  not  present;  the  learned  Judge,  however, 
admitted  the  evidence.  A  verdict  was  returned  for  the 
Defendant  on  both  counts,  leave  having  been  reserved  to 
the  Plaintiffs  to  move  that  it  be  entered  for  them,  for 
£196  15«. 


In  Easter  Term  Wood  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  Plaintiffs,  damages  £196  15s.,  pursuant  to 
leave  reserved ;  or  failing  that,  for  a  new  trial  on  the  gromida 
of  the  improper  admission  of  evidence,  and  that  the  verdict 
was  against  evidence.  The  rule  was  argued  in  the  same 
Term. 


Michie,  Dawson,  and  Fellows  shewed  cause. — ^The  mem- 
bers of  a  dissolved  firm  who  think  it  right  to  continue  the 
trade  of  another  firm,  their  debtor,  in  order  to  wind  up  and 
get  in  any  outstanding  assets,  do  not  thereby  constitute 
themselves  partners.  Ghanfit  estate  was  to  be  carried  on 
if  it  paid  itself — ^the  agency  was  limited.  The  members  of 
a  firm  which  has  dissolved  have  necessarily  a  power  to  bind 
each  other  in  order  to  wind  up  the  firm,  but  that  power  is 
limited  to  existing  debts  and  existing  assets.  The  form  of 
the  note  declared  on,  shews  that  the  plaintiffs  were  aware 
that  Be^rbour  had  no  power  to  bind  Slater  beyond  those 
debts  and  assets.  The  late  partners  had  arranged  between 
each  other  that  there  should  be  a  delegated  authority  for  a 
special  purpose.  Moreover,  the  question  should  now  be 
considered  as  if  a  partnership  had  never  existed  between 
Thomas  Slater  and  Co.  The  only  evidence  of  a  new  part- 
nership consists  in  the  deed  of  assignment  firom  QratU  to 
Slater  Sf  Co,^  but  that  deed  constituted  them  agents  merely. 
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The  deed  itself  does  not  create  a  partnership.  Cos  v,  Hiek- 
man  (p).  The  profits  were  never  received  as  profits.  It  is 
a  fallacy  to  call  them  profits.  ''  We  were  entitled  only  to 
"  our  share  of  profits  so  far  as  the  deht  due  to  us."  Every 
other  creditor  of  Chranfs  was  paid  out  of  the  profits  in  the 
same  sense,  but  it  is  not  contended  they  were  partners. 
There  is  no  evidence  that  Slater  and  Barbour  ever  held 
themselves  out  to  the  Plaintiffs  or  to  the  world  as  partners, 
or  that  they  were  partners  as  a  matter  of  fact.  Plaintiffs 
must  go  the  length  of  holding  that  there  was  not  a  particle 
of  evidence  to  sustain  the  verdict — ^whether  Barbour  had  or 
had  not  authority  is  a  question  for  the  jury.  As  to  the 
improper  rejection  of  evidence,  notice,  countermand  of 
agency,  and  similar  facts,  may  be  proved  by  parol.  The 
conversation  was  between  one  of  the  late  firm  and  the 
manager  of  the  bank  in  which  the  account  of  the  late  firm 
was  kept.  The  evidence  is  legitimately  offered  to  corro- 
borate Slater^ s  evidence  as  to  his  conversation  with  Barbour, 
There  was  money  in  Oiblin*9  hands  to  be  paid  to  the  signa- 
toie  of  Thomas  Slater  Sf  Co,  On  a  question  whether  Slater 
had  told  Barbour  not  to  put  the  name  of  the  firm  to  a  bill, 
this  conversation  is  evidence  to  corroborate  his  having  done 
so,  so  it  is  admissible  in  corroboration  of  the  statement  by 
Slater  that  he  told  Barbour  Giblin  held  a  list  of  bills  he 
was  to  pay.  This  bill  was  not  among  them  because  Barbour 
was  not  authorised  to  draw  it.  Would  not  the  fact  of  pay- 
ing this  be  evidence  of  agency  to  pay  the  others  P  Oerish 
V.  Chartier  (j>).  Suppose  the  case  of  a  person  sued  for  a 
debt :  if  he  asserts  that  he  is  not  liable  to  the  Plaintiff  but 
to  a  third  person,  evidence  that  he  actually  paid  that  third 
person  is  admissible  as  corroborative  of  his  assertion. 
[Stawelly  C.  J. — That  is  a  fact.]  So  here  the  conversation 
is  a  fact.  That  the  conversation  occurred  is  corroboration 
without  reference  to  the  truth  of  the  conversation;  like 
proof  that  a  notice  has  been  given ;  that  is  proof  that  notice 
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(o)  9  C.  B.,  N.  S.,  47.    S.  C,  8, 
H.  L.  Cas.,  268. 


(p)  1  C.  B.,  13. 
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^^^^  ^  was  given,  though  no  evidence  of  the  truth  of  the  notice. 
Fairlie  v,  Denton  {q).  It  is  not  desired  to  prove  the  truth 
of  the  statements  of  the  conversation — a  direction  to 
another  person  to  post  a  letter  would  be  corroboiative 
evidence  of  the  statements  by  the  person  giving  the  direc- 
tion, that  the  letter  was  sent;  Doe  d  Leynham  v,  Tyler  (r). 
But  even  if  the  evidence  ought  not  to  have  been  admitted, 
no  new  trial  will  be  granted,  if,  exclusive  of  that  improperly 
received,  there  was  enough  to  warrant  the  finding.  Now 
this  was  merely  corroborative  evidence.  Besides  there  was 
no  application  to  strike  it  out  of  the  notes. 

Wood  and  SEarris  in  reply. — It  is  immaterial  whether  as 
regards  the  Geelong  business  the  partnership  was  never 
dissolved,  or  whether,  having  been  dissolved,  it  was  revived 
again.  We  contend  it  was  revived,  and  necessarily  so,  by 
the  acts  of  the  parties  themselves.  Grant  made  an  assign- 
ment to  Thomas  Slater  If  Go,  If  the  stock-in-trade  was 
merely  worked  off,  biscuits  made  and  sold,  the  present 
question  could  not  have  arisen — but  Grant  is  set  aside. 
M^IAntock  is  made  virtually  manager,  Barbour  superintend- 
ing. We  never  put  the  case  on  the  deed.  It  is  not  the 
deed  which  renders  the  Defendant  liable,  but  his  own  acta 
— his  course  of  dealing.  A  partnership  with  a  special 
agreement  for  limited  liability  cannot  exist  as  regards  third 
persons,  unless  you  affect  those  persons  with  notice  of  that 
special  agreement. 

After  the  note  was  due,  the  whole  of  the  goods  were 
seized  and  sold  by  Slater,  and  the  proceeds  were  applied  in 
liquidation  of  the  debts  of  Thomae  Slater  if  Co.  Thowu 
Slater  took  part  in  the  management,  and  recognised  the 
transaction.  He  endeavoured  to  sell  though  he  had  no 
power  under  the  deed ;  in  fiwst,  strictly  speaking,  Grant^i 
goodwill  was  not  assigned^  but  yet  Thomas  Slater,  who  used 

(q)  3  C.  &  P.,  103.  (r)  6  Bing.,  561. 
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his  utmost  exertions  to  sell,  cannot  now  contend  that  he 
had  not  authority  to  do  so.  The  notice  of  dissolution  is  of 
no  avail  now ;  it  was  neutralised  by  the  Defendant's  subse- 
quent acts.  The  intention  may  have  been  originally  to 
wind  up  Chranf9  business,  but  the  act  of  winding  up  extends 
over  several  months,  and  long  after  the  original  stock  had 
been  disposed  of.  As  regards  the  admission  of  evidence,  it 
might  be  conceded  that  if  evidence  had  been  given  of  other 
bills  having  been  paid,  this  evidence  of  notice,  or  prohibition 
to  pay  any  except  certain  bills,  might  have  been  received ; 
but,  as  no  such  evidence  was  tendered,  this  conversation 
could  not  be  offered  by  anticipation.  The  case  put  to  the 
jury  was  one  of  limited  liability — it  is  impossible  to  con- 
jecture how  far  this  evidence  might  have  weighed  with  the 
jury.  The  conversation  was  between  Slater  and  the  bank 
manager,  it  could  not  have  been  proved  alitunde.  Stvndt  v, 
Robert*  (s)  does  not  apply. 
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The  following  cases  were  also  cited  on  one  or  the  other 
side : — Crawsliay  v.  Collins  (t),  Lyon  v.  Maynes  (»),  Auli 
V.  Goodrich  (w).  Carter  v.  Whalley  (x),  Breton  v.  Culling 
(y),  Rennie  v.  Clark  (z),  Ferrand  v.  Milliyan  (a),  and 
Butchart  ».  Dresser  (h). 

Ctir,  adv.  vuU, 


Stawell,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
as  follows : — 


July%. 


In  this  case  a  rule  nisi  had  been  obtained  to  enter  a  verdict 
for  the  Plaintiffs,  in  pursuance  of  leave  reserved,  and  also 
for  a  new  trial. 


ft)  5  D.  &  L.,  460. 
(0  2  Russ.,  325. 
(e)  6  M.  &  Gr.,  504. 

Rnas.,  430. 

B.  k  Ad.,  11. 


W4 


iy)  4  Ex.,  623. 
(z)  5  Ex.,  292. 

(a)  15  L.  J.,  N.  S.,  Q.  B.,  103. 

(b)  10  Hare,  453.  S.  C,  4.,  De  G. 

M.  &  G.,  542. 
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The  first  and  most  important  question  is  whether  the 
Plaintiffs  are  now,  on  the  admitted  facts  of  the  case,  entitled 
to  a  verdict  for  the  amount  they  claim.  The  late  firm  of 
Slater  if  Go, — ^who,  for  the  purposes  of  this  action,  may  be 
deemed  to  be  substantially  represented  by  the  Defendants-^ 
were  creditors  of  James  Grant,  a  biscuit  maker  by  machinery 
and  a  confectioner.  As  security  for  his  debt  Grant  exe- 
cuted an  assignment  to  Slater  ^  Co.,  of  machineiy,  materials, 
and  articles  used  in  his  trade.  It  is  not  necessary  to  con- 
sider the  precise  nature  or  effect  of  this  assignment.  Slater 
^  Co.,  whether  with  or  without  authority,  acted  as  if  it 
transferred  the  whole  of  Grantee  business  to  them,  and  thej 
cannot  now  contravene  what  they  then  did :  Grants  more- 
over, acquiesed  in,  or,  at  least,  did  not  oppose  these  acts. 
They  took  possession ;  Grant  was  virtually  superseded  as 
owner  and  retained  merely  as  a  salaried  assistant ;  his  books 
were  kept  by  a  clerk  appointed  by  Slater  Sf  Co. ;  one  of 
their  firm  acted  as  manager ;  they  furnished  the  necessary 
supplies  and  received  all  the  proceeds.  Slater  Sf  Co.  dis- 
solved partnership,  but  Gra/nfs  business  was  still  continued, 
and  so  far  as  the  public  were  aware,  substantially  in  the 
same  way  after  as  before  the  dissolution.  The  only  differ- 
ence consisted  in  the  circumstance  that  Barbour ^  instead  of 
from  time  to  time  remitting  the  profits  to  the  firm,  retained 
all  the  proceeds  and  paid  the  expenses  himself.  After  the 
dissolution  the  members  of  the  late  firm  arranged  amongst 
themselves  that  no  further  expense  was  to  be  incurred  bj 
them  in  conducting  Grant's  business — "  it  was  to  be  worked 
"  within  itself,"  as  they  expressed  it — one  reason  for  carry- 
ing the  business  on,  apparently,  was  in  order  to  ascertain  its 
true  value,  with  a  view  to  a  future  sale  to  Barbour. 


Thomas  Slater  deposes  to  a  conversation  soon  after  the 
dissolution  between  Barbour  and  himself  respecting  Granft 
business,  in  which,  to  a  question  by  Barbour  of  what  would 
be  fair  for  him  to  carry  on  the  business,  he.  Slater,  replied, 
"  £3  10*.  a-week  would  be  plenty  ;'*  whether  this,  or  any 
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other  allowance  was  more  formallj  agreed  upon,  does  not 
appear.  The  business,  however,  was  carried  on ;  sugar  and 
goods  necessarj  for  the  trade  were  supplied  by  the  Plaintiffs 
and  used  in  the  business,  and  the  price  of  these  goods  forms 
the  subject  of  the  present  action.  It  appears  to  us  com- 
paratively immaterial  whether  the  case  is  regarded  as  an 
action  for  goods  sold  and  delivered,  or,  on  a  promissory 
note  given  in  payment  of  those  goods,  and  between  the 
immediate  parties  thereto.  In  either  aspect  the  material 
point  for  consideration  is,  whether  Barbour  purchased  the 
goods  on  his  own  account,  or  on  behalf  of  Slater  if  Co,,  having 
authority  to  do  so.  For  the  "  law  of  partnership  is  a  branch 
only  of  the  law  of  principal  and  agent,"  see  Cox  v,  Hickman, 
and  the  same  case,  which  in  many  respects  was  analogous 
to  the  present,  decides  in  effect,  that  the  proper  test  of 
liability  as  a  partner,  is  not  whether  the  party  sought  to  be 
charged  has  stipulated  for  a  participation  in  profits  as  such, 
but,  whether  the  firm  by  whom  the  trade  was  actually 
carried  on,  carried  it  on  in  the  capacity  of  an  agent  for  him. 
In  the  present  case,  the  circumstance  of  Barbour  having 
been  a  member  of  the  firm  of  Slater  Sf  Go,  should,  we  think, 
be  disregarded;  that  firm  had  been  dissolved,  and  the 
Plaintiffs  were  aware  of  the  dissolution. 
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Barbour,  however,  conducted  the  business;  the  machinery, 
plant,  stock,  Ac,  belonged,  or  were  supposed  by  Slater  ^ 
Co,  to  belong  to  them.  The  business  before  the  dissolution 
had  been  carried  on  by  them ;  after  that  event  it  was  to  be 
carried  on  by  Barbour,  not  with  his  own  monies,  but  out  of 
the  business  itself.  There  is  no  evidence  whatsoever  of  any 
arrangement  that  Barbour  was,  in  the  event  of  becoming 
the  purchaser,  to  retain  the  profits  or  be  liable  for  the 
losses ;  and,  in  the  absence  of  any  such  agreement,  the  con- 
versation deposed  to  by  Thomas  Slater  negatives  any  sup- 
position that  the  business  was,  so  to  speak,  lent  to  Barbour 
for  a  time,  in  order  to  allow  him  to  test  its  real  value.  He 
was  not  the  owner ;  he  was  an  intending  purchaser  from 
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the  owners.  He  was  managing  the  bnsinefls,  yirtually, 
with  the  owners'  monies  and  with  their  sanction  and  con- 
currence, and  he  was  Jiot  managing  it  for  himself.  In 
answer  to  these  facts,  the  Defendant  Slater,  without  ad- 
mitting his  liability  for  Barbour's  acts,  contended  that  he, 
Barbour,  exceeded  his  authority  in  purchasing  any  goods 
that  were  not  to  be  paid  for  out  of  the  proceeds  of  the 
business. 


But  the  goods  supplied  in  this  case  were  necessary  for, 
and  were  actually  used  in  the  course  of  the  trade.  If  Bar- 
bour had  authority  to  conduct  the  trade,  the  purchase  of 
such  goods  was  within  the  scope  of  that  authority.  The 
objection  admits  his  right  to  purchase,  provided  he  paid  for 
the  articles  purchased  out  of  particular  monies.  This  de- 
fence, was,  in  our  opinion,  properly  described  as  an  attempt 
to  create  a  partnership,  with  limited  liability,  by  means  of 
a  private  agreement  inter  se. 


According  to  the  evidence,  Grant  was  largely  indebted  to 
Slater  ^  Co.,  and  his  business  was  carried  on  by  Barbour, 
both  before  and  after  the  dissolution,  in  order  to  pay  his, 
Gfranfs,  creditors  a  larger  dividend.  Whether  rightly  or 
not,  Slater  Sf  Co.  constituted  themselves  trustees  for  those 
creditors  under  the  deed  of  assignment.  As  creditors  they 
were  clearly  not  partners  with  Barbour  or  liable  for  his 
acts — ^they  received  no  profits  as  profits.  But,  as  trustees 
and  owners  of  the  property  at  law,  they  were  entitled  to  the 
receipt,  not  only  of  profits,  but,  of  all  the  proceeds  of  the 
business.  The  distinction  is  clear  between  their  position  as 
trustees  and  as  creditors,  but  it  is  unnecessary  to  point  it 
out  in  this  case,  for  Slater  Sf  Co.  filled  both,  and  although 
they  would  not  be  liable  as  creditors  only,  yet  we  think  that 
Barbour  carried  on  Granfs  business,  after  the  dissolution, 
on  behalf  of  himself  and  his  late  partners,  Thomas  and 
Henry  Slater  x  thus,  a  new  partnership  arose  of  Thomat 
Slater  t[  Co.,  Barbour  managing  it  on  their  behalf,  and  the 


CASES  AT  LAW.  171 

Defendants  are,  in  our  opinion,  answerable  for  the  debts         1S6S, 
properly  incurred  in  its  management.  Moobe 


The  rule  to  enter  a  verdict  for  the  Plaintiffs,  damages 
£196  15*.  Id.,  will  be  absolute.  We  offer  no  opinion  on 
the  other  grounds  of  the  rule. 


V. 
SLA.TBB. 


EEaiNA  V.  ASHFOED.  j^  26. 

July  8. 

V^UESTION  of  law  arising  on  the  trial  of  the  Prisoner  a  oonviction 

for  embezzlement,  and  reserved  by  StawelL  C.  J.,  under  ^^^  embezzle- 

'  V  '  »  ment  may  be 

16  Vic.y  No.  7,  sec.  28.  sustained  if 

there  be  evi- 
dence to  show 

The  case  was  stated  as  follows  : —  any  particulap 

embezzlement 
of  an  amount 
"  The  prisoner  was  tried  before  me  at  the  Criminal  Sitting  in  Mel-   on  any  day, 

*'  bourne  on  the  16th  April,    1863.     The  information  contained  six   though  that 

"  counts.    In  the  first,  second,  and  third,  he  was  charged  with  having,   amount  possi- 

"as  clerk  to    William  Meymanaon  and   another,   embezzled   certain   bly  consisted 

or  sevGral 
"  monies  their  property ;    and  in  the  fourth,  fifth,  and  sixth  he  was   gmaller  sums 

"  charged  with  the  larceny  of  certfun  money,  the  property  of  the  said   deducted  from 

"  William  JSeymatuon  and  another.    The  prisoner  was  employed  by  larger  sums 

*'  Seymanton  4*  ^^'  as  cashier  and  clerk.     His  duties  were  to  receive  all   received  on 

"  payments,  make  the  necessary  disbursements,  and  account  for  all  the   ^      ^^* 

"  monies  he  received.     He  kept  two  books,  a  rough  and  a  fair  cash  book,    t^'    *  j  «  ' 

**  He  was  to  enter  all  receipts  and  disbursements  at  the  time  in  the   f^,  Garbutt 

*'  rough,  and  afterwards  from  time  to  time,  within  a  month  or  so,  tran-   referred  to 

"scribe  them  in  proper  form,   and  under  the  proper  heads — ^trade   and  followed. 

"  expenses,  manufacturing  expenses,  petties,  &c.,  in  the  fair  cash  book. 

"  The  monies  received  by  the  prisoner  ought  to  have  been  placed  in  a 

"  cash  box  of  his  employers,  but  he,  for  some  reason  not  explained, 

"  kept  them  in  a  cash-box  which  he  himself  provided.    The  prisoner 

"  renuuned  in  this  employment  until  March,  1863,  when  one  of  his 

"  employers,  aware  that  the  prisoner  ought  to  have  had  a  certain  sum 

"  on  a  particular  day,  and  discovering  that  he  had  not  so  much  money 

"  in  his  cash  box,  examined  the  books  very  carefully,  and  then  found 

"  out  that  although  the  items  and  balances  of  receipts  and  disburse- 

"  ments  were  apparently  correct,  and  both  in  the  rough  and  fair  cash 

"  books,  yet  that  the  aggregate  disbursements  were  erroneously  added 

"  Qp,  and  the  total  was  inserted  as  more  than  it  really  was.    Thus  a 
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V. 

Abhfobd. 


total  which  ought  to  have  been  £1,112  lis,  lid,,  was  entered  as 
£1,113  11«.  lid*  These  erroneous  entries  were  to  a  small  amonnt, 
in  each  addition  a  pound  or  so,  bat  in  several  instances,  and  always  in 
the  pounds.  The  incorrect  additions  had  been  so  transferred  as  to 
leave  no  doubt  that  they  had  been  intentionally  made;  a  skilled 
witness  was  called,  who  deposed  to  that  fact,  and  explained  to  tbe 
jury  his  reasons.  Explanation  was  asked  of  the  prisoner,  but  none 
was  given.  He  was  summoned  before  a  magistrate,  and  the  present 
prosecution  followed.  There  was  no  reasonable  doubt  that  tbe 
prisoner  had  purloined  these  sums ;  but,  as  in  the  case  of  Hex.  v.  Grove, 
there  was  no  evidence  when  he  so  purloined  them,  or  from  what  per* 
son  they  had  been  received—  what  sort  of  money  had  been  abstracted, 
or  whether  from  the  prisoner's  cash  box,  or  upon  the  receipt  from  the 
customers.  On  the  application  of  Dr.  Machay  for  the  prisoner,  I  pat 
the  prosecutor,  at  the  close  of  the  case  for  the  prosecution,  to  bis 
election,  as  to  which  three  cases  he  would  select.  I  had  admitted 
evidence  on  all  the  charges,  as  it  appeared  to  me  impossible  from  the 
nature  of  the  case  to  compel  the  crown  to  elect  until  the  evidence 
had  been  given.  Items  in  November,  1862,  £2,  £1,  and  £2,  were 
selected.  It  was  then  urged  on  behalf  of  the  prisoner  that  there  wm 
no  case  to  go  to  the  Jury,  as  no  specific  sum  was  proved  to  have  been 
abstracted  or  embezzled.  I  reserved  this  question,  and  told  the  jury 
that  if  the  prisoner  took  money  which  he  had  received  by  virtue  of 
his  employment,  and  appropriated  it  to  his  own  use,  intentionally  re- 
fusing to  account,  or  give  any  explanation  when  duly  required, he  would 
be  guilty  of  embezzlement ;  but  if  he  took  moneys  from  his  master's 
possession  he  would  be  guilty  of  larceny,  and  that  in  my  opinion  the 
evidence  pointed  to  embezzlement  rather  than  larceny.  The  jar}' 
returned  a  verdict  of  guilty,  and  sentence  was  passed,  but  exocation 
thereof  respited  until  the  decision  of  their  Honors  was  known  as  to 
whether  the  conviction  was  right. 

William  P.  Stawbll,  C.  J." 


(« 


Mackay  and  Dawson,  for  the  Prisoner. — The  question 
comes  round  to  the  old  one,  whether  a  prisoner  can  be  con- 
victed of  embezzlement  on  evidence  of  a  general  deficiency. 
Itex  V.  Grove  (c)  is  relied  on,  but  in  that  case  there  was 
evidence  of  embezzlement  of  a  particular  sum.  It  so  ap- 
pears from  what  is  said  by  Judges  in  subsequent  cases.  In 
JRe^.  V,  Lloyd  Jones  (d),  Alder  son,  B.,  who  was  one  of  the 
minority  of  seven  in  Mex.  v.  Grove,  said  that  case  went 
rather  on  the  particular  facts,  than  on  any  determination  of 
the  question  of  general  deficiency.     In  Bej,  v.  Moah  (e) 
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c)  2  Russ  on  Crime,  183. 
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Farhe,  B.,  Bays  that  in  Bex  v.  Grove  the  majority  of  the  ^^^' 
Judges  held  there  was  suflGlcient  evidence  of  a  particular  sum  Regina 
having  been  received  on  a  particular  day.  Now,  Parke,  "B.,  ashfoed 
himself  delivered  the  judgment  of  the  majority.  Again,  in 
JReff.  V,  Chapman  (/),  where  the  facts  were  the  same  as  here, 
Williams,  J.,  who  was  one  of  the  majority  of  eight  in  Bex, 
V.  Grave,  held  the  information  not  sustained.  In  Be^,  v, 
Lambert  (y),  JSrle,  C.  J.,  held  that  there  was  a  specific 
deficiency  of  a  balance  of  £270.  So  in  Be^,  v.  Moah  there 
was  also  evidence  of  receipt  of  a  specific  sum  of  £300  on  a 
particular  day,  and  of  a  firaudulent  appropriation  of  a  specific 
part  of  it,  namely,  all  but  the  £255  handed  over  to  the 
police  inspector.  Williams,  J.,  says  that  he  would  have 
been  glad  to  have  the  general  question  decided,  but  it  was 
not  necessary.  See  also  Bex,  v.  Harris  (h) .  [Stawell,  C.  J. — 
If  there  is  a  wrong  adding  up,  is  not  that  evidence  of  ab- 
stracting these  particular  sums  ?]  No ;  there  must  be  proof 
of  the  embezzlement  of  a  particular  sum. 

Adamson,  for  the  Crown. — There  was  evidence  of  embez- 
zlement of  particular  sums.  The  question  cannot  be  re- 
garded as  one  of  a  general  deficiency  though  that  alone  would 
be  sufficient.  The  amount  deficient  constituted  the  amount 
embezzled.  [Barry,  J. — If  particulars  are  ordered,  and 
none  can  be  furnished,  what  is  to  be  done?]  Adjourn. 
[Barry,  J. — But  does  not  that  shew  them  to  be  necessary  ?] 
The  very  fact  of  the  necessity  for  particulars  as  an  extra- 
neous document  shews  them  to  be  not  essential.  Bex,  v, 
QorhuU  (j),  Reg.  v,  Wright  (k),  Reg,  v,  Bagg  (J), 

Cur,  adv,  vult. 


(/)  1  C.  &  K.,  119.  0* )  7  Cox.,  221. 

is)  2  C.  C.  Cm  309.  (*)  D.  &  B.,  431. 

(&)  5  B.  &  Aid.,  926.  (Q  29  L.  J.,  Mag.  Cas.,  86. 
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1863.  Stawell,  C.  J. — The  prisoner  waa  charged  with  embes- 

July  8.  zlement  as  a  clerk,  and  there  was  evidence  beyond  doubt 
Rboika  *^*  ^®  ^*^  purloined  certain  amounts,  received  by  him  by 
«.  virtue  of  his  employment  as  clerk ;  but  there  was  no  evi- 

dence pointing  out  the  person  from  whom  he  received  any 
particular  portion  of  that  amount,  or  by  which  any  particular 
part  of  it  could  be  traced ;    hence  the  difficulty  whether, 
though  there  was  evidence  of  a  general  deficiency,  and  of 
fraudulent  intention,  there  was  sufficient  to  support  a  con- 
viction.    The  prisoner  had,  by  a  mode  of  alterations,  and  by 
falsely  adding  up  the  amounts,  sought  to  discharge  himself 
of  the  sums  he  had  received ;  and  there  could  be  no  doubt 
that  the  errors  were  not  unintentional.     The  point  has  been 
very  much  considered  in  England  in  several  cases : — Chrave't 
case,  HalVs  case,  Lambert-'a  case,  and  MoaKs  and  Garhutfs 
case.     In  Ees,  v.  Qrove  apparently  it  was  decided  that  proof 
of  a  general  deficiency  was  sufficient ;  but  that  case  was 
afterwards  spoken  of  by  some  of  the  Judges  who  took  part 
in  it  as  dependent  on  its  own  peculiar  circumstances,  aad 
not  as  deciding  the  general  question.     The  other  cases,  par- 
ticularly that  of  Rex,  v.  Lambert,  bear  closely  on  the  present ; 
and  in  aU,  without  deciding  on  the  question  whether  a 
general  deficiency  was  sufficient,  the  Court  held  that  the 
conviction  ought  to  be  supported  if  there  were  evidence  to 
shew  any  particular  embezzlement  of  an  amount  on  any 
day,  though  that  amount  may  possibly  have  consisted  of 
several  smaller  sums  deducted  from  other  amounts  received 
on  such  day.     In  the  event  of  the  prisoner  being  prosecuted 
again,  if  this  be  held  sufficient,  he  might  be  embarrassed,  it 
is  said,  in  proving  his  previous  acquittal  of  precisely  the 
same  charge  of  embezzlement.     But  the  proper  answer  to 
such  an  objection  is  that  he  ought  not  to  be  put  on  his  trial 
a  second  time  for  the  embezzlement  of  any  portion  of  the 
sum  in  the  first  information  alleged  to  have  been  received  by 
him,  and  in  respect  of  which  the  deficiency  arises.    If  such 
evidence  as  that  adduced  in  the  present  case  is  not  deemed 
sufficient  to  go  to  a  jury,  it  will  follow  that  any  person  may 
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morally  commit  the  crime  of  embezzlement,  and  yet  keep  l^^. 
fi^e  from  any  punishment  at  all,  by  merely  taking  parts  of  Reoina 
several  sums,  instead  of  abstracting  any  one  amount  he  may 
have  received.  In  the  cases  I  have  referred  to,  evidence 
not  8o  strong  as  that  in  the  present  was  held  sufficient  to 
support  the  conviction,  more  especially  in  that  of  Bex.  ». 
Garhutt,  and  I  therefore  think  this  conviction  should  be 
sustained. 

Babsy,  J.,  distinguished  the  case  from  one  of  general 
deficiency ;  and  relying  on  the  judgment  of  Coleridge,  J., 
in  Moah^s  case,  based  his  concurrence  in  the  judgment  of 
the  Court  on  the  principle  that,  where  the  prisoner  has  ac- 
knowledged the  receipt  of  several  sums,  and  so  dealt  with 
them  as  to  make  them  appear  as  one  sum  of  receipts, 
though  they  consist  of  several  sums  received  at  different 
times  from  several  persons,  there  evidence  of  subsequent 
appropriation  of  any  portion  of  that  simi  supports  the 
charge  of  embezzlement. 

WiiiLiAMS,  J.,  intimated  that  he  had  felt  doubts,  chiefly 
arising  out  of  the  difficulty  of  pleading  a  former  acquittal ; 
but  said  that  he  had  felt  his  difficulty  removed  by  the  later 
cases.  He  thought  it  would  be  wiser  for  the  Court  to  say 
that,  under  the  circumstances  of  this  case,  the  conviction 
shoidd  be  confirmed. 

Conviction  gustained. 
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July  8. 


ADAMS  ».  BEOWN. 


A,  offered  to 

B.  the  whole 
of  the  sheep 
and  Iambs 
possessed  by 
A.  of  a  parti- 


A 


CTION  for  the  price  of  sheep  and  lambs  sold  and  de- 
livered. Plea  never  indebted.  The  trial  was  held  before 
Mr.  Justice  Williams  and  a  jury  of  four,  at  the  sittiogs 
before  Trinity  Term.    The  material  portions  of  the  evidence 

cularclass^t  were  as  follow :— 
a  price  exceed- 
ing £10  for 

the  whole.  B.  «  Jamet  Adamt. — I  am  the  PlaintifT,  and  a  squatter  residing  at  Cnn- 

agreed  to  take  ««  bourne.     I  have  a  sheep  station.     I  received  a  message  from  Power  S^ 

insnection  he  *'  ^^^^^^f^^*    ^^  consequence,  about  the  middle  of  October,  I  Tinted 

should  ap-  "  ^^ihoume,  and  saw  the  Defendant  at  Power  Sf  ButhetfordTs.    I  told 

prove  of  them.  "  the  Defendant  that  the  sheep  were  half-bred  Cotswold  ewes,  and  that 

They  were  in-  "  the  lambs  were  got  by  thorough-bred  Cotswold  rams ;  that  they  wew 

spectedand  «  slightly  scabby ;  and  that  my  price  was  30*.  a  head  for  the  ewes,  with 

andThott  r^  "  *^  ^^^  ^^®°  ^^'  '^^^  ^^^  ^^^  ^^  ^  number.  Four  months 
mained  in  the  "  ^^^^  ™7  terms.  Defendant  objected  to  the  shortness  of  the  terms, 
hands  of  ^.  to  "  ^  said  with  regard  to  the  terms  he  must  make  his  own  arrangements 
oblige  B.,  and  "  with  Power  ^  Buiherford,  those  were  my  terms.  Defendant  said, 
"  'If  I  approve  of  the  sheep  on  inspection  111  g^ve  you  your  price.  I 
"  will  be  down  in  the  course  of  a  week,  and  inspect  the  sheep.'  I  left 
"  him,  and  returned  to  the  station.  Defendant  did  not  come,  hut  his 
"  brother  George  came  in  about  ten  days.  He  inspected  the  sheep.  I 
"  offered  to  put  them  in  the  yards,  to  examine  their  mouths,  if  be 
pleased ;  but  he  said  it  was  quite  unnecessary,  as  he  was  perfectly 
pleased  with  the  appearance  of  the  sheep.  I  drew  his  attention  to 
the  sheep,  saying  that  I  had  sold  to  his  brother  500  ewes,  but  there 
were  a  few  rams  and  wethers  among  the  flock,  and,  not  wishing  to 
have  any  misunderstanding  at  the  time  of  delivery,  I  wished  to  know 
whether  his  brother  would  take  them  along  with  the  ewes,  and  that 
"  I  would  make  other  arrangements  if  his  brother  would  not  take  them. 
''  He  said  he  would  communicate  with  his  brother,  and  let  me  know. 
*'  [An  order  by  the  Defendant  for  delivery  to  Bvan^  was  put  into  the 


« 


« 
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at  his  request. 
While  in  the 
hands  of  A, 
they  were 
attacked  by 
disease,  and 
some  died.  B, 
sent  an  agent 
with  a  written 
authority  to 
receive  the 
sheep  and 
lambs  offered, 
inspected, 
and  approved 
of,  stating  the 
number.  A, 
saw  the  writ- 
ten authority.  He  delivered  to  the  agent  all  offered,  inspected,  and  approved  of, 
excepting  those  which  had  died,  and  excepting  also  a  few  of  the  lambs  which  he  kept 
back.  B.  refused  to  take  what  had  been  delivered  to  his  agent.  A.  sued  B,  for  the 
price  of  the  sheep  and  lambs  as  goods  sold  and  delivered,  and  on  the  issae  of  nerer 
indobtt^d  gained  a  Vicrdict.     On  rule  nisi  for  nonsuit, 

JTeld  that  there  had  been  no  acceptance  by  B,  within  the  statute  of  frauds.  Vm 
delivery  to  B/e  agent  of  fewer  sheep  and  lambs  than  those  inspected  and  approved  of 
was  one  which  the  agent's  authority  forbade  him  to  take,  as  A.  knew,  and  one  which 
B.  repudiated  as  soon  as  possible.  The  former  acceptance  by  B,,  when  he  left  the 
animals  with  A.,  was  an  acceptance  only  of  the  lot  as  a  whole,  and  not  such  an  accept- 
ance of  each  individual,  or  of  any  portion  of  the  whole  lot,  as  could  enure  to  make  a 
new  contract  concerning  the  lesser  number  delivered  to  the  agent. 
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hands  of  witness.]  This  order  for  delivery  was  g^ven  to  me  by  a 
person  named  JSvuum,  and  I  got  from  him  this  receipt  for  sheep. 
[The  receipt  was  for  772  sheep,  (476  ewes,  and  296  kmbs).]  About 
twenty-eight  days  after  this  I  saw  the  Defendant  in  Melbonme  at 
Power  4*  Ruthefford^if  when  he  said  they  were  not  the  sheep  he 
bought.  They  were,  in  fact,  the  sheep  his  brother  had  inspected.  I 
had  no  other  sheep.  I  said  they  must  be,  as  I  had  no  others.  He 
refused  to  accept  them.  I  said  he  had  given  an  order  for  the  delivery, 
and  I  had  a  receipt  for  them.  Nothing  was  said  abont  payment. 
This  was  left  to  Power  Sf  Rutherford,  He  never  sent  me  back  the 
sheep. 

"  Cross-examined. — Defendant  asked  me  if  it  was  a  country  for 
fiukefti  I  said  running  on  the  salt  marshes  kept  the  sheep  irom  flukes. 
I  can  only  account  for  the  fluke  appearing  by  their  running  along 
the  marshes  after  their  dipping.  I  kept  some  lambs  back,  and  they 
are  not  flukey.  The  lambs  were  slightly  scabby,  like  the  rest ;  but  I 
re-dipped  them,  and  they  are  now  perfectly  clean — hand-dipped  them 
in  a  bullock- skin.  I  told  Evans  that  I  had  sold  the  whole  of  the 
sheep  to  Mr.  Brown.  I  said  he  must  take  the  whole  or  none.  I 
delivered  all  that  I  had.  Six  or  eight  died  between  the  sale  and  the 
delivery.  No  complaint  was  made  as  to  deficiency  in  numbers  by  the 
Defendant.  Defendant  said  the  sheep  were  unsound. 
*'  George  S»  Davenport, — The  Defendant  repudiated  the  sheep ;  not 
according  to  contract ;  principal  objection  in  consequence  of  fluke ; 
some  conversation  about  scab ;  something  said  about  time." 
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Prom  the  correspondence  it  appeared  that  the  Defendant 
had  asked  the  Plaintiff  as  a  favor  to  delay  delivery  for  a 
time.  The  jury  returned  a  verdict  for  the  Plaintiff,  leave 
having  been  reserved  to  the  Defendant  to  move  for  a  non- 
suit on  the  ground  that  he  refused  to  accept,  and  never  did 
accept  the  sheep  the  subject  of  the  action. 

In  Trinity  Term  Felhtos  accordingly  obtained  a  rule  niH. 


Si^inhotham,  A.G^.,  and  Michie  now  shewed  cause. — 
There  was  no  written  contract;  and  it  is  asserted  that, 
under  the  Statute  of  Frauds,  s.  17,  there  was  no  "  accep- 
tance "  by  the  buyer  of  the  goods  sold  to  him,  and  delivered 
to  his  agent.  Ko  doubt  the  seller  must  deliver,  and  the 
buyer  must  accept,  part  of  the  goods  sold,  and  must  actually 
receive  the  same.  But  the  acc^tance  by  the  buyer  need 
not  follow  the  delivery :  it  may  precede  delivery.     Ottsack 
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^^^      V.  Robinson   (m).    Here  the  sale  waa  of  oertain  specific 
sheep.     The  Plaintiff  had  none  but  those  sold,  and  he  sold 
all  he  had.     It  was  a  sale  subject  to  inspection.     The 
brother  afterwards  inspected  the  sheep,  and  approved  of 
them.     That  was  the  acceptance.     The  sheep  sold  were  the 
same  specific  sheep  as  those  inspected  and  accepted.    After- 
wards there  was  a  delivery  and  actual  receipt   hj  the 
Defendant's  agent  of  the  same  sheep  which  had  been  sold 
and  accepted.     In  Cunliffe  v.  Harrison  (n),  which  Defend- 
ant will  rely  on,  there  was  still  a  right  of  selection,  and  the 
acceptance  was  not  complete  till  that  had  been  exercised. 
Here  specific  sheep  were  sold,  subject  to  inspection ;  and  the 
sheep  having  been  inspected  and  approved  of,  the  acceptaaoe 
was  complete.     The  communications  between  the  parties 
show  that  the  acceptance  by  the  Defendant  was  deemed 
complete,  for  the  Defendant  by  letter  requested  as  a  &VQr 
that  the  Plaintiff  should  postpone  the  delivery  for  a  time. 
But  if  the  earlier  acts  were  not  evidence,  at  all  events  the 
later  acts  were.     The  Defendant,  when  he  saw  the  sheep, 
never  objected  to  take  them  on  account  of  their  being  fewer 
than  he  had  bought,  but  solely  because  they  had  the  fluke. 
Is  not  the  fact  that  no  objection  was  made,  except  on  these 
grounds,  evidence  to  go  to  the  jury  that,  independently  of 
those  grounds,  the  sheep  were  accepted  ? 

Dawson  and  Fellows^  in  support  of  the  rule. — There  is  no 
count  for  goods  bargained  and  sold ;  only  a  count  for  goods 
sold  and  delivered.  It  is  a  fallacy  in  such  a  case  to  say 
that  the  acceptance  can  precede  the  delivery.  But  what  was 
the  evidence  as  to  acceptance  ?  So  far  aa  it  depends  on  the 
inspection,  it  was  an  acceptance  of  the  whole  500  sheep  and 
300  lambs  approved  of.  But  the  sheep  and  lambs  subse- 
quently delivered  to  Evans  were  different — ^fewer.  Our 
contract  was  an  entire  one ;  and  the  authority  to  our  agent 
an  authority  to  take  the  whole  number  we  bought,  and  no 

(m)  30  L.  J.,  Q.B.,  261,  and  1  (»)  6  Ex.,  903. 

B.  &  S.,  299. 
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fewer.     Part  of  the  argument  on  the  other  side  is  based  on      ^^^^ 
the  feet  that  we  made  a  different  excuse  for  rejecting  the 
sheep  at  the  time  we  saw  them,  and  at  the  trial.     That  is  a 
topic  for  the  jurj  on  the  point  of  actual  delivery  only.     On 
the  point  of  acceptance  before  this  Court,  it  is  of  no  conse- 
quence what  the  excuse  was,  whether  it  was  an  honest  one 
or  not ;  because  the  fact  of  acceptance,  under  the  Statute  of 
Frauds,  sec.  17,  as  distinguished  from  the  fact  of  actual 
receipt,  involves  an  act  of  the  will ;   and  if  we  give  any 
reason  at  all  for  our  refusal,  whether  well-founded  or  ill- 
foimded,  it  can  only  be  regarded  as    evidence    of    our 
unwillingness,  and  not  of  our  willingness,  to  adopt  the 
actual  receipt,  and  make  it  our  acceptance.     Hardman  v. 
Bellhause  (o).     In  Johnson  v.  Dodgson  (j>)  the  reason  for 
refusal  was  groundless,  yet  it  was  held  there  was  no  accep- 
tance.    Otherwise,  it  would  be  necessary  that  a  man  should 
always  give  an  enilmeration  of  every  reason  he  has  for  his 
refusal.     The  Plaintiff  had  other  lambs  than  those  sold, 
though  he  had  no  other  sheep.    He  says,  "  I  kept  some  lambs 
back."     So  the  point  in  Cusack  v.  Robinson  does  not  apply. 
There  the  buyer  bought  aU,  and  the  only  act  of  will  in  ac- 
cepting was  to  be  exercised  about  the  specific  goods  sold, 
and  not  in  selecting  them  from  a  greater  number,  as  here. 
As  we  contracted  for  an  entire  purchase  of  500  sheep  and 
300  lambs,  there  could  be  no  partial  delivery,  and  if  the 
vendor  kept  back  but  one  of  the  whole  number,  we  were 
not  bound  to  accept.     Our  agent  was  authorized  to  accept 
only  the  whole  number.    The  evidence  of  inspection  goes, 
therefore,  to  show  only  an  acceptance  of  the  whole  500 
sheep  and  300  lambs  then  inspected.     No  doubt  if  those 
same  sheep  and  lambs  were  afterwards  delivered  to  us  we 
should  be  bound ;  our  former  acceptance  would  then  relate  to 
our  later  actual  receipt  of  the  identical  things  we  bought  and 
received.     But  the  things  delivered  were  not  those  which 
we  accepted :  that  is  to  say,  not  identical  with  the  entire 

(o)  9  M.  &  W.,  600.  (l>)  2  M.  &  W.,  6&3. 
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^^^'  ^  subject-matter  on  which  we  exercised  our  will,  and  made 
an  acceptance.  They  are  fewer.  Is  there  not  a  new  act  of 
approval  and  acceptance  necessary  as  to  the  new  and  different 
subject-matter  of  contract?  Here  the  animals  delivered 
.are  not  the  same  we  bought,  inspected,  and  approved  of. 
[  Williams,  J. — 'Was  there  not  a  substantial  delivery,  under 
the  contract,  of  the  whole  you  had  approved  of,  if  he  only 
kept  back  four  lambs — If  so,  was  there  not  a  substantial 
acceptance  by  you  ?]  Our  agent  had  no  authority  to  take 
fewer.  The  Plaintiff  knew  that  our  agent  acted  imder  a 
written  authority,  which  the  Plaintiff  saw.  The  Plaintiff  is 
bound  to  prove  that  he  complied  with  his  term  of  the  con- 
tract, by  delivering  the  whole  number.  If  delivery  of  a 
short  number  is  no  delivery  of  the  whole,  how  is  acceptance 
of  a  short  number  evidence  of  acceptance  of  the  whole? 
IStawelly  C.  J. — The  question  of  will  arises  only  as  to  ac- 
ceptance, not  as  to  delivery  and  receipt. '  The  latter  may  be 
irrespective  of  the  will.  Then,  may  there  not  be  an  accep- 
tance of  the  whole,  and  a  question  for  the  jury  as  to 
subsequent  receipt  and  delivery  of  a  less  quantity  ?]  The 
subsequent  delivery  of  the  fewer  number  cannot  be  comiected 
with  the  former  act  of  will,  which  we  exercised  only  as  to 
the  full  number  as  a  whole.  Evidence  of  our  will  to  accept 
400  is  no  evidence  of  our  will  to  accept  200,  even  of  the 
same  things.  The  only  evidence  here  of  acceptance  as  to 
the  smaller  number  is  the  evidence  of  actual  receipt. 
Though  the  acceptance  may  precede  the  delivery,  yet  it  can- 
not be  made  to  apply  to  the  delivery,  unless  the  delivery  is 
of  the  same  thing  accepted.  \_Statoell,  C.  J. — ^Assume  that 
there  was  an  acceptance  on  the  station,  is  the  receipt  after- 
wards by  an  agent,  who  makes  no  objection  on  the  ground 
of  the  fewer  number,  no  evidence  of  the  acceptance  of  the 
smaller  number  P]  None.  He  is  an  agent  to  receive  only ; 
not  an  agent  to  accept.  He  is  not  authorized  to  exercise 
any  will  for  us ;  only  to  receive  under  the  terms  of  our 
vmtten  instructions.  A  man  sent  to  take  delivery  only  is 
not  an  agent  to  **  accept "  under  the  statute.    Norman  v. 
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Phillips  (q)f  Champion  v.  Short  (r).     In  JLev^  v.  Qreen  («)  1®^* 

the  amount  was  under  £10.  Apams 

CiMT,  ado,  vult,       ^  ^' 

Bbowv. 


Stawell,  C.  J.,  now  delivered  the  judgment  of  the  Court.        July  8. 
as  follows : — 

Our  judgment  was  reserved  in  this  case,  not  from  any 
doubt  as  to  the  principle  of  the  law  involved,  but  from  some 
difficulty  as  to  its  proper  application  to  the  peculiar  circum- 
stances of  this  case.  The  Defendant  was  offered  some  sheep, 
the  whole  of  a  particular  class  which  the  Plaintiff  possessed, 
at  a  price,  and  agreed  to  take  them  if,  after  inspection,  he 
should  approve  of  them.  Their  value  exceeded  £10.  They 
were  inspected  and  approved  of,  and  remained  in  the  hands 
of  the  Plaintiff  on  the  application  of  the  Defendant,  and  to 
oblige  him.  During  the  time  they  so  remained  they  were 
attacked  by  disease,  and  some  of  them  died.  The  Defend- 
ant sent  a  person  to  the  Plaintiff  with  a  written  authority 
to  receive  the  sheep  purchased  and  approved  of,  naming 
their  number.  The  Plaintiff  delivered  to  the  Defendant's 
servant  a  lesser  nimiber — a  number  fewer  than  those  pur- 
chased and  approved  of,  not  only  by  those  sheep  which  had 
died,  but  also  by  a  small  number  of  lambs  which  he  kept 
back.  The  Defendant  refused  to  take  these.  The  question 
is  whether  there  was  an  "  acceptance"  within  the  Statute  of 
Frauds  of  the  smaUer  number  delivered.  No.  doubt  the 
inspection  and  approval  amounted  to  an  acceptance  of  the 
whole  number  offered  and  bargained  for;  and  had  the  Plain- 
tiff delivered  that  whole  number  the  former  acceptance 
would  have  been  binding.  But  the  difficulty  arises  of 
whether  there  was  ever  any  acceptance  of  the  lesser  number 
— ^whether  in  respect  of  that  lesser  number  there  must  not 
be  a  new  contract,  and  if  so,  a  new  acceptance  of  the  lesser 

(?)  14  M.  k  W.,  277.  (#)  28  L.J.,  Q.B.,  319. 

(r)  1  Camp.,  53,  per  Ellenboroagh,  C.  J. 


182 


SUPREME   COURT:    VICTORIA. 


1863. 


number,  to  make  the  new  contract  binding.  Either  thai 
must  be  so,  or  the  first  acceptance  must  be  deemed  to  have 
been,  not  only  an  acceptance  of  the  whole  number,  but  also 
of  every  individual  of  that  number ;  that  is  to  say,  the  pur- 
chaser must  be  deemed  to  have  sent  his  brother,  not  only 
to  approve  of  the  whole  number  which  the  Defendant  bar- 
gained for,  but  of  any  less  number  which  the  Plaintiff  may 
have  shown  him.  The  difference  in  this  case  is  insignificant, 
yet  it  cannot  consistently  with  the  most  important  and 
primary  principles  of  contracts  be  held  that  the  Defendant 
in  approving  of  the  whole  approved  separately  of  every  one 
individual  of  the  whole.  His  purchase  and  approval  were 
of  the  lot  mentioned,  as  a  whole.  If  it  were  held  otherwise 
the  purchaser  might  be  compelled,  in  a  multitude  of  in- 
stances, to  take  what  he  had  never  intended  to,  or  said  he 
would,  buy.  In  this  instance  the  mere  taking  of  possession 
by  the  Defendant's  agent  did  not  amount  to  an  acceptance. 
That  person  was  authorised  to  take  only  the  number  men- 
tioned in  his  written  instructions,  which  the  Plaintiff  saw ; 
he  acted  as  a  drover  or  carrier  only  between  the  parties,  and 
was  not  authorized  to  exercise  any  discretion  or  approTal 
for  the  Defendant,  but  merely  to  receive  and  bring  away  the 
things  mentioned  in  his  written  authority;  and  the  Defend- 
ant, as  soon  as  he  saw  what  had  been  brought,  rejected 
them,  giving,  no  doubt,  another  and  different  reason  for  his 
refusal.  So  the  question  is  resolved  into  this,  whether  the 
Defendant's  omitting  to  decline  them  on  this  groimd,  or  to 
assign  it  as  a  reason  for  his  refusal  afterwards,  is  evidence  to 
go  to  the  jury  of  a  new  acceptance.  At  first  I  was  disposed 
to  think  that  there  was  an  incohate  contract  arising  out  of 
the  preceding  facts,  to  which  this  conduct,  as  evidence  of 
acceptance,  might  be  referred.  But  if  there  were  any  con- 
tract at  all  at  this  time,  it  must  have  been  an  entirely  new 
one.  Besides,  the  evidence  of  acceptance  ought  to  be  clear 
and  unequivocal.  In  cases  in  which  a  purchaser  has  allowed 
weeks  to  elapse  without  rejecting  goods  left  for  him  at  a 
railway  station,  it  has  been  held  that  the  evidence  was  not 
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sufficient  to  justify  a  jury  in  finding  that  there  had  been  an  ^  ^f^ 
acceptance  by  him.  Here  he  said  at  once  he  would  not  take 
them.  True,  he  assigned  a  different  reason ;  but,  though 
that  were  so,  his  statement  that  he  would  not  take  them 
cannot  in  any  aspect  afford  evidence  that  he  did  accept  them. 
So  far  as  we  can  judge,  the  Plaintiff  has  suffered  from  his 
own  disposition  to  oblige  the  Defendant.  But,  though  that 
maj  be  so,  we  must  decide  on  the  broad  principles  of  con- 
tracts j  and  on  those  principles  we  think  there  was  no  such 
acceptance  of  the  number  delivered,  but  not  originally 
bought  and  approved  of,  as  was  binding  on  the  Defendant 
under  the  statute  in  the  present  action. 

Babbt,  J. — In  the  absence  of  a  written  contract  for 
goods  of  the  price  of  £10  or  upwards,  or  of  part  payment, 
there  must  be  a  delivery  of  the  goods  by  the  seller  with  the 
intention  of  vesting  the  right  of  possession  in  the  buyer;  and 
there  must  be  an  "actual  receipt"  of  the  goods  by  the 
buyer,  and  also  an  "acceptance"  of  them  by  him,  with  the 
intention  of  taking  them  as  owner.  The  duty  of  the  seller 
to  deliver,  and  of  the  buyer  to  "  actually  receive"  and  also 
to  **  accept,"  is  reciprocal.  But  those  duties  relate  to  the 
same  subject  matter ;  the  buyer  is  bound*  to  receive  the 
same  specific  thing  which  the  seller  is  bound  to  deliver,  and 
that  thing  only ;  not  another,  or  only  a  portion  of  the  thing 
which  was  the  subject  of  the  contract,  and  which  it  is  the 
duty  of  the  seller  to  deliver.  It  would  be  extremely  dan- 
gerous to  break  in  upon  these  fundamental  principles  of  the 
law  of  contract.  The  least  infringement  of  them  may  lead 
to  the  most  serious  unforseen  difficulties  and  evils. 

Mule  ahsolute. 


i 
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BEANET  V,  FITZGERALD. 

Jl,  a  medical     JL/EMURRBR  to  a  Plea  ia  an  action  of  Libel.    The  first 

man,  spoke 

and  pablished   coant  of  the  declaration  stated  that  the  Plaintiff,  being  a 

°^fi?  *  ^''other  legally  qualified  medical  practitioner,  the  Defendant  did 

the  following    falsely  and  maliciously  speak  and  publisb  of  the  Plaintiff, 

nS;  meet  Dr  ^"^^  ^^  ^^^  ^  ®^^^  legally  qualified  medical  practitioner, 
B,  in  consul-  the  words  following : — "  I  will  not  meet  Dr.  Beane^  in  con- 
is  not 'a  pro-      "  sultation  as  he  is  not  a  properly  qualified  man,  and  is  an 

perly  quali-       «  advertising  man."     And  the  second  count,  in  a  similar 

ned  man, 

and  is  an  way,  the  words  following : — "  I  will  have  nothing  to  do  with 

mJn  ^'^i^d  "  ^^'  Beaney  ;  he  bought  up  his  votes  for  the  hospital ;  he 

the  following  ^'  is  an  advertising  doctor,  and  it  is  generally  believed  that 

^ve  nothi^  "  ^^  diploma  is  not  good ;  it  is  from  the  United  States,  but 

to  do  with  Dr.  "  there  is  a  doubt  cast  upon  it,  whether  it  is  genuine  from 

up  his  vot^  "  there ;  and  no  regular  practitioner  will  have  anything  to 

for  the  hospi-    «  ^^   ^[^h  such  a  man  as   Dr.  Beaneyr     The  Defendant 

tal;heisan  "^ 

advertising       pleaded  *'  Not  Guilty,"  and  a  justification  as  to  so  much  of 

ii^OTieiSlv  ^*  ^^*'^  coui^^ts  as  charged  the  Defendant  with  speaking  and 

helieved  that  publishing  the  words  following : — "  Dr.  Beaney  is  an  adver- 

not  gw)dT  H**  "  ^^^  man,"  and,  "  he  is  an  advertising  doctor."    The 

is  from  the  latter  plea  stated  that  the  Plaintiff  "  wrote  or  caused  to  be 

but  there  is  '  "  written  and  published,  or  caused  to  be  published,  in  a 

a  doubt  cast  «  certain  newspaper  published  in   Melbourne,  called  the 

whether  if  is  "  Illustrated  Australian  Mail,  for  reward,  to  wit,  £30,  then 

^w  ^l^d"  no  "  P*^^  '^  *^^^  ^®^*^  ^y  ^^®  Plaintiff  to  the  proprietor  of 

regular  prac-  "  the  said  newspaper,  a  certain  advertisement  of  and  cou- 

havTanything  "  cerning  himself,  the  Plaintiff,  as  such  legally  qualified  me- 

to  do  with  «  dical  practitioner,  and  for  the  purpose,  and  with  the  intent 

Dr.  B."    In     "  of  advertising  himself,  the  Plaintiff,  as  such  practitioner  as 

an  action  of 

Ubel  by  J?. 

against  F.  for  the  use  of  these  words,  F,  pleaded,  among  other  pleas,  a  justificatioQ  of 

the  following  words  only,  "  Dr.  B,  is  an  advertising  man;"  and  "  He  is  an  advertising 

doctor."    On  demurrer  to  this  plea. 

Held,  that  these  words  were  not  so  connected  with  the  context  as  to  be  inseparable ; 
that  they  were  not  defamatory  of  the  Plaintiff  in  his  professional  character,  and  that 
the  plea  justifying  them  alone  was  bad. 


V. 
FiTZaSBAXJ). 
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"aforesaid.'*  The  "adyertisement"  consisted  of  a  puffing  ^863. 
article  in  the  leading  columns  of  the  periodical  in  question,  Bbaiviy 
headed,  "The  Medical  Celebrities  of  Victoria.  No.  1. — 
"  Jcmes  O.  Beaney,  Esq.,  F.R.C.S.,  surgeon  to  the  Melbourne 
"  Hospital,  Ac.,  Ac.,  Ac.,"  and  beginning  thus  : — "  This  emi- 
"nent  surgical  practitioner  was  bom  at  Canterbury,  in 
"Kent,"  Ac. 

The  Plaintiff  demurred  to  the  plea  of  justification,  on  the 
ground  that  it  picked  out  of  the  libel  words  not  in  them- 
selves  actionable,  and  sought  to  justify  only  those  innocent 
words. 

Fellows  for  the  Plaintiff. — Part  only  of  a  libel  cannot  be 
selected  and  justified  unless  it  contains  the  sting  of  the 
Hbel.  Efhall  v,  Rttssell  (f),  Mountney  r.  Whatney  (v). 
Such  a  course  might  be  adopted  only  if  it  was  a  separate 
libeL  Clarke  v,  Taylor  {x),  Clarkson  v,  Lawson  (y),  and 
Com.  Dig.  Tit.  "  Action  on  the  case  "  D.  26. 

Dawson  for  the  Defendant. — ^The  gist  of  this  libel  is  that 
the  Defendant  would  not  meet  an  advertising  man.  Stating 
a  person  to  be  an  advertising  doctor  is,  of  a  professional 
person,  libellous.    Bush  v.  Carter  (z). 

StaweIiL,  C.  J. — The  plea  demurred  to  justifies  a  part 
only  of  the  libel  complained  of.  That  part  is  not  so  con- 
nected with  the  context  as  to  be  inseparable.  The  question 
therefore  is,  whether  the  words  "  He  is  an  advertising  man," 
or,  "  He  is  an  advertising  doctor,"  used  in  reference  to  the 
Plaintiff  in  his  professional  character,  are  defamatory.  We 
must  look  at  their  effect  upon  the  public  generally.  Though 
they  impute  what  may  savour  of  quackery — ^what  might  be 
80  regarded  by  sensitive  and  honorable  professional  men — 

(0  4  M.  &  Gr.,  1090.  (x)  2  B.  &  C,  664. 

(v)  2  B.  &  Ad.,  673.  (y)  6  Bing,  N.C.,  587. 

{z)  1  B.  &  C,  72. 

VOL.   II. — ^LAW.  O 
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1863.  yet  ^Q  cannot  say  they  would  be  bo  regarded  by  the  public 
Bexney  at  large.  Some  may  appreciate  more  highly  the  man  who 
FitzJbbaiiD  ®^  advertises  himself — and  there  are  some  professioiud  per- 
sons of  repute  who  rely  on  this  mode  of  bringing  themBelyes 
before  the  public.  Professor  Holloway  and  others  are  ex- 
amples. Some  professional  men  would  shrink  with  almoet 
as  much  horror  from  such  a  course  as  from  the  commission 
of  a  crime ;  others  look  at  these  matters  only  in  the  light  of 
profit.  We  cannot  regard  the  words  as  defamatory  to  the 
Plaintiff,  and  are  therefore  of  opinion  that  the  plea  justi- 
fying them  alone  is  bad. 

Demurrer  aihwed. 


END  OF  TBINITY  TERM. 
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ARGUED  AND  DETERMINED 

S)tt^reme  ffiourt  oi  Vittoxia, 

nr 

MICHAELMAS  TERM,  27  VICTORIA. 


The  Judges  wlio  sat  in  Banc  in  this  term  were — 

Stawell,  C.  J.  Williams,  J. 

Babbt,  J. 


A, 


186S. 

GBESSON,  Appbllakt,  v,  EOSTEE,  EESPONDHiirT.  v^v^^ 

Scptcmhw  1* 


.PPEAIi  in  the  form  of  a  case  stated  by  the  Judge  of  I^.  paid  money 

the  County  Court  of  Bourke.  divided  among 

the  creditors 
of  Y,  si^piing 

The  action  in  the  County  Court  was  by  the  Respondent  a  composition 
for  money  had  and  received.  Toung  had  directed  a  sum  of  ^l^tor^f  F 
money  to  be  paid  to  Oresson,  his  attorney,  to  be  divided  did  not  sign 

the  deed,  bnt 
yet  applied  to 
T.fartL  dividend  under  it.     Y.  told  G,  to  pay  F,     G.  did  not  do  so,  bnt  subsequently, 
when  T,  tried  to  borrow  money  of  him,  said,  "  There's  F,*s  money,  but  it  would  not 
be  right  to  give  that."    Y.  told  G,  that  he  had  informed  F.  that  G.  had  the  money  for 
F.,  and  G,  did  not  then  express  any  dissent.     In  an  action  In  the  Cbunty  Court  by  F, 
against  G.  for  Y,'s  debt  to  F.,  the  Plaintiff  recovered  a  verdict.      Ijie  Defendant 
had  claimed  a  nonsuit,  and  apx)ealed. 
Held,  on  appeal,  that  the  verdict  was  right. 

Where  an  appeal  case,  stated  by  the  Judge  of  the  County  Court,  had  been  sent  back 
for  re-statement,  and  came  on  again  for  hearing  upon  the  original  sufficient  notice,  no 
new  notice  of  appeal  being  given,  but  the  case  being  merely  set  down  a  second  time 
for  argument, 

Seld,  that  the  Act  No.  29,  section  68,  did  not  require  a  second  notice  of  appeal  to 
be  given,  and  that  what  the  Act  required  had  been  done. 

o  2 
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1863.  among  Young^s  creditors,  who  should  sign  a  compoeition 
GsBssoN  deed.  Boster  was  not  asked  to  sign,  and  had  not  signed  the 
FoMEB.  deed.  Foster  applied  to  Young  for  payment  of  a  diyidend 
under  the  deed,  on  his  debt.  Yotmg  told  Oresson  to  pay 
Foster,  Ghessan  did  not  do  so.  Young  afterwards  asked 
Ghresson  to  lend  him  money,  when  Oresson  said — "  There  ia 
JBbster*s  money,  but  it  will  not  be  right  to  give  that." 
Afterwards,  Oresson,  on  being  further  pressed  by  Young^ 
said  he  had  taken  counsel's  opinion,  and  stood  in  the  relation 
of  trustee  to  Young,  and  could  not  pay  him  this  money. 
The  Appellant  applied  for  a  nonsuit,  which  was  refused,  and 
a  verdict  given  for  the  Flaintifr. 

C.  A,  Smyth,  for  the  Respondent,  took  a  preliminary 
objection. — ^The  case  came  on  last  term,  and  was  struck  out 
because  it  did  not  show  on  the  face  of  it  that  the  parties 
had  not  been  able  to*  agree,  a  fact  essential  to  give  the  Judge 
a  right  to  state  the  case.  Since  then  the  Judge  has  stated 
the  case  a&esh,  so  that  the  necessaiy  £m^  appears.  This 
makes  it  a  fresh  notice  of  appeal.  The  County  Court  Act, 
No. 29,  sec. 68, requires  notice  of  appeal  to  be  given  "within 
seven  days  after  such  determination  or  direction  of  the 
Judge."    The  new  notice  is  beyond  the  seven  days. 

Fellows,  for  the  Appellant. — The  Judge  has  since  cor- 
rected the  case.  There  is  no  new  notice  of  appeal.  We 
are  going  upon  the  original  notice.  What  has  been  done  ia 
simply  a  new  setting  down  of  the  case  for  argument,  not  a 
new  notice  of  appeal. 

Stawell,  C.  J. — What  the  Act  requires  has  been  done. 

Fellows,  for  the  Appellant. — There  should  have  been  an 

extinguishment  of  debt.     Wharton  v.  Walker  (a).    Ihster 

ought  not  to  be  able  to  sue  Young,  nor  Young,  Oresson.    The 

two  actions  should  be  merged.    Barron  v.  Husband  (h), 

(a)  4  B.  &  C,  163.  (J)  4  B.  &  Ad.,  611. 
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IMly  V.  Hayes  (c).  The  Appellant  received  the  moneys  as  v^^^^y 
the  agent  of  Towng,  He  has  never  entered  into  any  binding  QBBBsoir 
engagement  with  Foster  to  hold  it  for  his,  Foster's,  use.  If  fobtbb. 
he  did  not  enter  into  such  an  engagement,  he  still  holds  it 
for  hia,  Toung^s^  use.  K  Young  directed  his  agent  to  pay 
to  IhsteTy  and  told  Foster  so,  that  communication  should 
have  been  made  by  GressorCs  authority.  In  fact,  Qresson 
must  have  entered  into  a  binding  engagement.  He  cannot 
be  bound  to  both  parties.  He  must  be  protected  against 
his  own  principal,  as  well  as  obliged  to  pay  the  third  per- 
son. Moore  v,  Bushell  (J).  If  a  trustee  has  admitted 
a  sum  is  due  to  the  cestui  que  trust,  he  might  be  obliged 
at  law  to  pay,  but  there  is  no  evidence  that  Foster  ever 
signed  the  composition  deed.  Edwards  v,  Loumdes  (e), 
Fardoe  v.  Price  (/),  Roper  v.  Holland  (y),  Allen  i?. 
Impett  (A).  The  money  was  paid  before  the  deed  was 
executed. 

C  A.  Smyth, — ^Money  was  paid  to  Qresson  expressly  to 
hold  in  trust  for  Foster.  There  was  a  meeting  of  creditors ; 
money  was  paid  in  consequence  to  Ghresson  as  the  attorney 
for  Young.  Young  states  expressly  that  Ghresson  received  the 
money  as  trustee  for  Foster,  Ghresson  has  in  effect  admitted 
that  he  held  this  money  for  Young,  and  he  allowed  Young  to 
tell  Foster  so. 

StawelIi,  C.  J. — On  the  case  as  stated,  there  was  evidence 
to  go  to  a  jury  that  the  Appellant  received  the  money  as 
tmstee  for  the  Bespondent ;  and  that  he  admitted,  more 
than  once,  to  Young,  that  he  held  the  money  expressly  for 
Foster  ;  and  that  Young  told  the  Appellant  that  he  had  com- 
municated so  much  to  Foster  ;  and  that  he,  the  Appellant, 
did  not  dissent  from  his  having  done  so.  The  fiEtcts  exactly 
meet  the  observations  of  Lord  Campbell  in  Edwards  v. 

(c)  6  A.  A  E.,  648.  (J)  16  M.  &  W.,  461. 

yt)  27  L.  J.,  Ex.,  3.  (^)  3  A.  &  E.,  99. 

(«)  1  E.  &  B.,  88.  (A)  8  Taunt.,  263. 
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LowndeSy  that  where  the  person  remains  a  mere  trastee  be 
is  not  qud  trustee,  answerable  at  law ;  but  where  he  appro- 
priates the  money  for  the  use  of  the  cestui  que  trust,  be 
may  be  sued  at  law.  The  Appejlant  has  treated  the  Respon- 
dent as  if  he  was  entitled  to  receive  this  money — spoke  of  it 
as  trust-money.  The  execution  or  non-execution  of  the 
composition  deed  by  the  Respondent  affords  now  no  excuse 
to  the  Appellant.  We  think  the  refusal  to  non-sint  was 
correct. 


Appeal  diemiued. 


September  1. 

The  form  of 
certificate 
marked  (A.) 
in  the  Sche- 
dule to  cap.  ii. 
of  the  Su' 
jpreme  Court 


Is    THE    MaTTEB    or    THE    ADMISSION    TO    THE  BaB  Of 

HICKMAN  MOLESWORTH. 

JjILLIITG  moved  that  the  Board  of  Examiners  for  bar- 
risters be  directed  to  report  on  the  fitness  of  Mr.  Moleswortky 
who  had  not  previously  been  admitted  to  the  bar  of  Great 
Britain  or  Ireland,  to  be  admitted  to  the  bar  of  Victoria, 
notwithstanding  the  fact  that  the  certificate  delivered  by 


SrVlea,    which  i-r»-iiiic»  r>i  -n     i 

would  require  hun  to  the  Board,  under  the  Supreme  Court  Iculesy  cap.  u., 
a  candidate  to  y^j^  ^0,  was  not  in  exact  conformity  with  the  form  (A.)  of 
four  years  old  such  certificate,  given  in  the  schedule  to  cap.  ii.,  of  the 

pliM^to^e^ad-  ^^^^*  ^^®  ^>  ^^  ^P-  ^-^  re^.^^i^es  that  every  person  apply- 
mitted,  is  in  ing  to  be  admitted  must  be  of  the  full  age  of  twenty-one 
^th^^Xfe*  years.    But  rule  10,  of  cap.  ii.,  requires  that  every  snch 

themselveB,  person  must,  three  years  before  he  gives  notice  of  his  desire 
which  require  n    i  j 

the  candidate    to  be  examined,  deliver  to  the  Secretary  of  the  Board  a  cer- 

to  he  then  hut  tificate  in  the  form,  or  to  the  effect,  in  the  schedule  to  cap. 

twenty-one  '  . 

years  old.         ii.,  marked  (A.)  ;  and  such  certificate  contains  a  statement 

^rt'^^l^r**  that  the  candidate  is  of  the  full  age  of  twenty-one  years.   If 

and  if  a  can- 
didate he  not 
twenty -one 
years  old  when 

such  certificate  should  he  delivered  to  the  Board  of  Examiners,  the  statement  to  that 
effect  required  hy  the  form  (A.)  should  he  omitted. 


the  certificate  (A.)  be  strictly  conformed  with,  the  candi- 
date must  be  twenty-four  years  old  when  he  applies  for 
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admission ;  though  the  JRules  directly  say  he  need  be  biit         ^^^> 
twenty-one.    As  Mr.  Moleswortk  was  not  twenty-one  when        jn  re 
his  certificate  was  delivered,  the  statement  required  by  the  Moleswobth 
form   (A.)  to  that  effect  was  omitted.     The  Court  has 
already  sanctioned  the  view  that  where  the  Sules  and  the 
schedules  to  them  are  in  conflict,  the  schedules  give  way, 
in  the  cases  of  O.  O,  Fwrcell^  Esq.,  in  Aprils  1862,  and  D. 
T.  Hughes,  Esq.,  in  July,  1863.    If  the  Court  only  intimate 
an  opinion  the  Board  will  no  doubt  act  on  it  without  the 
necessity  of  a  rule. 

Stawxll,  C.  J. — ^The  schedule  is  to  a  certain  extent  in 
antagonism  with  the  Bulea,  and  the  schedule  must  yield. 
We  do  not  give  you  a  rule ;  it  is  unnecessary.  We  merely 
intimate  our  opinion  only. 


DEGEAVES  akd  CoMPAirr,  Appellants,  v.  BENNETT, 

liESPOin)EiirT. 

-^^  September  2. 

v^ASE  stated  under  the  Act,  No.  159,  by  the  Police  The  word 
Magistrate  at  TaradaLe,  on  the  appeal  of  the  Complainants.    I'lf^^*^ ",  ^^ 

Act,  18  Vie^ 

WilUam  Begraves  Sf  Co,,  of  CoUban  Park,  complained  ^'  ^^^ 

against  Jeremiah  Bennett,  of  Sandy  Creek,  for  illegally  simply  "ille- 

impounding  1000  sheep  of  the  Complainants.     The  faets  ^'conformity 

were  as  follow : — John  Orr  and  Edward  Orr  held,  under  ^^}^  ^^^  re- 

Ucense,  Crown  lands  known  as  the  Stratford  Lodge  run.  that  Act,  as 

By  memorandum  dated  April  28, 1862,  they  let  to  Jeremiah  ^  *^e  "^^^ 

operonat  pre- 

Bennett  "  a  portion  of  the  grazing  of  that  part  of  the  run  scribed  by  it ; 
"known  as  the  Sandy  Creek,  being  part  of  the  Stratford  ^^^d^''* 
"  Lodge  run,  in  the  Castlemaine  district,"  for  a  term  of  five '  question  of 
years  from  date,  at  £80  a-year,  payable  quarterly ;  Bennett  w^heriSit 

to  impound; 
and  the  jurisdiction  of  magistrates  under  the  Act  is  ousted  as  soon  as  any  such  ques- 
tion of  title  arises. 
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^^^^^  abo  "  to  have  control  over  the  said  run,  and  impound  all 
Deosavss  "  stock  trespassing  off  said  run  without  permission/'  By 
Bennett  separate  document  of  the  same  date,  the  Orrs^  as  the  licensed 
occupiers  of  the  run,  "  did  authorise"  Bennett  to  impound 
stock  trespassing  on  the  run.  On  the  9th  Julj,  1863, 
Bennett  impounded  from  the  run  515  ewes  and  481  lambs 
of  the  Complainants',  and  signed  the  poundkeeper's  book, 
''  J.  Bennett,^  simply.  The  damages  claimed  on  impounding 
were  claimed  by  Bennett,  not  for  the  Orrs,  but  "  on  his  own 
"  behalf."  Bennetfs  agreement  with  the  Orrs  was  regis- 
tered, but  it  had  not  been  sanctioned  by  the  Crown,  and  he 
had  no  authority,  direct  or  indirect,  from  the  Crown  to 
occupy  the  run,  or  to  impound  for  unauthorised  occupation 
of  Crown  lands.  At  the  hearing  before  the  Magistrates  it 
was  contended,  for  Bennett,  that  the  agreement  with  and 
authority  from  the  Orrs,  and  the  actual  occupation  by  Ben-^ 
nett,  gave  him  the  right  to  impound ;  and  that  the  Bench 
could  go  into  no  question  of  title.  It  was  contended  for 
the  Complainants  that,  as  Bennetts  occupation  was  not 
sanctioned  by  the  Crown,  he  had  no  right  to  impound.  The 
Magistrates  dismissed  the  case  with  costs,  and  stated  thia 
case. 

Harris,  for  the  Appellants,  Complamants  below. 

FellowSy  for  the  Respondent. — I  wish  to  apprise  the  Ap- 
pellants that  I  shall  contend  that  *'  illegal,"  in  the  18 
Vic.y  No.  30,  sec.  25,  means  simply  illegal  according  to 
that  Act — that  the  impounding  was  not  in  conformity  with 
that  Act. 

Harris. — ^By  that  enactment  the  Magistrates  have  the 
duty  expressly  imposed  on  them  of  inquiring  into  the 
legality  of  the  impounding,  and  no  restriction  is  imposed  on 
their  power,  as  is  generally  done,  by  any  proviso  that  in 
such  inquiry  they  may  not  go  into  questions  of  title.  Sec- 
tion 1,  subdivision  1,  defines  ''  owner"  and  "  occupier"  of 
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Crown  lands,  so  as  obviously  to  exclude  the  Bespondent.         IBG3. 

He  did  not  himself  hold  from  the  Crown  under  any  lease,     Digaates 

license,  or  authority ;  nor  was  he  a  superintendent,  overseer,      bennbtt 

or  other  duly  authorised  person,  "  acting  for  or  on  behalf  of 

"  such  owner  or  occupier,"  because  he  claimed  the  damages 

"  on  his  own  behalf."     Then  he  had  no  right  to  impound 

according  to  the  Act  on  which  he  relies,  nor  had  he  any 

such  right  simply  as  occupant  and  at  common  law.     The 

course  of  legislation  on  the  subject  negatives  such  a  right  (J). 

— \_Stawell,  C.  J. — Tou  contend  that  as  the  Magistrates 

are  to  try  the  legality  of  the  impounding,  they  must  try 

the  right  to  impound.]     I  admit  that  I  rely  on  the  Slst 

section.      That  section  shews  that  the  right  to  impound 

does  not  exist  in  this  person,  and  takes  away  any  such 

right  as  might  be  supposed  to  exist.     Thus  his  impounding 

is  illegal  under  that  Act  itself. 

Fellows. — ^The  admission  just  made  gives  up  all ;  for  there 
are  no  negative  words  in  section  31,  and  express  negative 
words  would  be  necessary  to  take  away  the  common  law 
right  of  every  occupant  to  impound  cattle  damoige  fezant. 
The  argument  founded  on  section  25  uses  the  word 
"legal"  in  the  sense  of  "justifiable,"  as  the  latter  word 
might  be  used  in  reference  to  a  plea  of  justification  in  an 
action  of  trespass.  But  there  is  a  narrower  sense  in  which 
it  may  be  used.  In  GUmhart  v.  Pelah  (^),  it  was  held  that 
"  putting  cattle  (damage  fezant)  in  the  wrong  pound  does 
"  not  make  him  a  trespasser,  though  it  makes  him  liable  to 
"  the  penalty  of  the  1  &  2  Fhil,  Sf  Mary,  c.  xii."  So  we 
may  have  the  right  to  impound  though  we  are  liable  to 
penalties  for  irregularities.  Instances  of  the  illegality  con- 
templated by  section  25  are  found  in  sections  10  and  28. 
These  are  the  illegalities  over  which  the  Magistrates  have 
jurisdiction  given  them.  K  the  Magistrates  may  go  into 
the  very  right  to  impound,  they  may  go  into  questions  of 
title  even  between  freeholders.    Where  is  it  to  end  ?    The 

0)  9  &  10  Yic,  cap.  civ.,  b.  4.  (k)  2  Strange,  1272. 
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1863.  impounder  acts  at  his  own  risk  as  to  whether  he  has  the 
DsaBATES  right  to  impound ;  but  as  to  the  mode  in  which  he  impcundB 
he  has  only  to  keep  within  the  terms  of  the  "  Pound  AetV 
It  is  the  latter  class  of  questions  only  that  the  Magistrates 
are  to  try — ^and  to  try  in  a  summary  way.  As  to  what 
BemieU  said,  in  assumiag  to  act  under  the  Act,  his  light 
depends  on  the  authority  which  he  has,  not  on  what  he  says 
he  has.     Trent  v.  Hunt  (Z). 

Harris,  in  reply. — Some  wider  interpretation  to  "  lega- 
'*  lity "  than  that  suggested  must  be  given,  because  the 
particular  instances  in  which  there  may  be  irregularity 
in  the  mode  of  impounding  are  enumerated,  and  then 
'^  legality  '*  is  mentioned  additionally.  The  word  must, 
therefore,  mean  more,  and  there  is  nothing  else  we  can 
conceive  except  the  illegality  of  the  very  claim  to  impound 
itself. 

Stawell,  C.  J. — We  think  that  the  word  "  legality,"  in 
the  25th  section  of  the  Act,  means  legality  under  that 
Act ;  that  is  to  say,  that  all  the  reqtiirements  of  that  Act, 
as  to  impounding,  have  been  complied  with.  The  28th 
section  affords  instances.  Under  that  section,  if  any  of 
the  acts  there  mentioned  are  not  done,  the  person  im- 
pounding has  not  complied  with  this  law,  and  cannot 
be  said  to  have  impounded  legally  because  he  has  not 
complied  with  the  requirements  as  to  the  modus  operandi 
prescribed  by  the  Act.  To  extend  the  meaniag  of 
the  word  "  legality "  as  contended  for  by  Mr.  Harris^ 
would  be  to  hold  that  this  Act,  giving  a  mere  summaiy 
jiudsdiction  to  Magistrates,  had  entrusted  to  them  the  power 
to  hear  and  determine  questions  of  title  intricate  as  any 
that  can  arise  and  come  before  a  Court  of  the  highest 
jurisdiction.  As  to  the  particular  case  provided  for  by 
section  31,  we  think  that  the  argument  based  on  it 
received  the  correct  answer  at  the  bar.      It  contains  no 

(Q  9  Ex.,  14. 
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express  negative  words  to  take  away  the  common  law  ^J^^^ 

right  of  the  actual  occupant  to  impound  for  trespass.    As-  Degbayxs 

suming  the  occupant  has  such  a  right,  he  is  not  to  be  bb^JJ^tt. 
deprived  of  it  by  implication. 

Appeal  dismissed. 


BEOTJGH,  Appellant,  v.  WALLACE  xkd  AFFLECK, 

BESPOlirDEirTS. 

September  7. 

juLFFEAL  stated  by  the  Judge  of  the  County  Court  at  sheep  "under 
Beechworth,  as  foUows :— "  This  is  an  action  to  recover  £250  *^^j,^^3  » 
damages,  for  that  the  Defendants,  on  the  27th  April,  may  be  im- 
1863,  unlawfully  seized  1,484  sheep  of  the  Flaintiff,  and  ^J^JLgg.  ^ 
drove  them  away  and  unlawl^ly  impounded  1,158  of  the 
same  in  the  Beechworth  Found,  and  detained  the  same  until 
the  FlaintifT  paid  the  poundkeeper  of  the  Beechworth  Found 
£72  7s.  9d,,  which  he  was  compelled  to  pay  tp  obtain  pos- 
session of  the  said  sheep.  It  was  proved  on  the  trial  that 
the  Flaintiff  was  a  squatter,  and  the  owner  of  Worragee 
Station,  and  that  the  Defendant  Wallace  was  the  owner  of 
purchased  land  in  the  centre  of  the  said  station ;  that  on 
the  27th  day  of  April,  the  FlaintifF's  sheep  were  feeding 
under  the  charge  of  the  Flaintiff*s  shepherd;  that  the 
Defendant's  land  was  unfenced  and  there  were  no  indications 
of  its  being  other  than  a  portion  of  the  plaintiff's  station, 
and  that  the  shepherd  was  not  aware  that  it  was  purchased 
property.  The  Defendant  Affleck,  who  was  on  the  said 
land  on  horseback  whilst  the  said  sheep  were  so  feeding 
upon  the  Defendant's  land,  took  possession  of  them  and 
drove  them  to  the  pound ;  and  the  plaintiff  was  compelled 
to  pay  the  poundkeeper  £72  7s,  9i.,  for  pound  fees,  driving 
fees,  and  trespass  fees,  before  he  could  get  possession  of  the 
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sheep.  The  assessors  found  a  verdict  for  the  Flaintiff  for 
£72  7s.  9d.,  subject  to  the  opinion  of  the  Judge  as  to  the 
legality  of  the  seizure  and  impounding.  The  Judge  was  of 
opinion  that  the  seizure  and  impounding  were  legal,  and 
entered  the  verdict  for  the  Defendants ;  the  PlaintifT  being 
dissatisfied  with  the  determination  of  the  Court,  appeals 
from  the  same.  The  question  is  whether,  under  the  circum- 
stances, the  Defendants  were  justified  in  seizing  and  driving 
the  sheep  to  the  pound.  The  parties  beiag  unable  to  agree 
upon  a  case,  I  have  settled  the  above  case." 

FelhwSy  for  the  Appellants. — I  am  instructed  that  the 
point  discussed  below  was,  whether,  under  the  facts,  sheep 
could  be  seized  which  were  in  the  personal  control  of  the 
Plaintiff's  shepherd.  But  there  is  no  allegation  of  any  £Eu;ta 
beyond  that  they  were  ^'  under  the  charge  of  the  FlaiotifB 
shepherd" — ^nothing  to  shew  in  what  way  they  were  in  such 
charge ;  and  there  is  no  allegation  that  the  "  charge"  was 
such  that  the  distraint  was  likely  to  cause  a  breach  of  the 
peace.  If  that  were  the  point,  and  there  are  facts  which 
bear  upon  it  which  do  not  appear,  the  case  should  be  re- 
stated. As  it  is  now  stated  I  could  not  hope  to  maintain 
the  appeal.  The  Judge  decided  on  the  authority  of  Bunch 
V,  Kenningtan  (m).  Field  v.  Adames  (n),  is  also  in  point. 
Though  danger  of  a  breach  of  the  peace  need  not  be  alleged, 
yet,  in  the  absence  of  other  reasons  to  make  the  distress 
improper,  feicts  of  that  sort  must  appear. 

Wood,  for  the  Respondents,  said  he  was  not  instructed 
that  the  case  was  at  all  insufficiently  stated.  It  was  dear 
that  there  was  no  ground  to  apprehend  any  breach  of  the 
peace.  The  sheep  might  be  in  the  charge  of  a  shepherd 
who  stood  half  a  mile  away  from  them. 

Stawell,  C.  J. — ^It  seems  a  hard  case  for  the  Appellant, 
as  the  sheep  might  have  trespassed  without  the  knowledge, 
(m)  1  Q.  B.,  679.  (»)  12  A.  k  £.,  649. 
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or  even  against  the  wish  of  himself  or  his  shepherd ;  but         ^  St- 
even a  horse  when  led  may  be  distrained,  though  one  ridden       BsonaH 
may  not.     That  is  stronger  than  the  ease  of  sheep  merely      .^  *• 
under  the  charge  of  a  shepherd.      There  can  be  no  doubt 
on  the  other  point. 

Appeal  dismissed. 


THE  BOARD  OF  LAND  AJSD  WOEKS  v.  GLASS, 
SIOHEL,  Ain)  THEOOKMOETON. 

S  September  7. 

TJMMONSES  referred  from  Chambers  to  the  full  Court.  ^     — 7. 

In  an  action 
of  detinue  bj 

The  learned  reader  is  referred  to  the  facts  of  this  case,  x^,^!  a»rf 

reported  in  the  judgment  on  the  argument  of  three  rules   ^<w** 

...         ^^  against  three 

fiw»,  ante  p.  oO.  Defendants, 

QUus,  Sichel, 
and  Throck' 
mort&n,  in  which  all  parties  had  pleaded  informally,  there  was  judgment  by  default 
against  Sichel,  but  his  name  was  left  on  the  record ;  a  verdict  against  Glass ;  and 
a  verdict  in  favour  of  Throckmorton,  accompanied,  however,  by  an  inconsistent 
finding.  Three  rules  nisi  were  taken  out.  One  by  Plaintifis,  called  on  Glcus  to 
shew  cause  why  the  judgment  against  Sichel  should  not  be  suggested  on  the 
record.  Another,  by  Glass,  was  to  arrest  judgment  on  the  verdict  against  him.  The 
other,  by  the  Plaintiffs,  was  for  a  new  trial  as  against  Throckmorton,  All  these  rules 
were  heu^  and  disposed  of  together.  ^  The  rule  to  enter  a  suggestion  on  the  record  was 
dismissed  with  costs  to  Glass.  The*  rule  to  arrest  judgment  against  Glass  was  dis- 
charged without  costs.  The  rule  for  a  new  trial  was  made  absolute  on  terms.  Glass 
taxed  his  costs,  and  issued  a  fi,  fa.  for  them.  The  plaintiffs  did  not  proceed  to  a 
new  trial,  but  signed  judgment,  and  g^ve  notice  of  taxing  final  costs.  Cross  summonses 
were  taken  out  by  the  Plaintiffs  and  by  Glass,  and  were  referred  to  the  full  Court. 
The  Plaintiffs'  summons  was  to  set  aside  the  fi.  fa.  issued  by  Glcus,  or  to  set  off 
from  the  costs  of  the  action  the  costs  for  which  the  fi.  fa.  was  issued,  on  the  grounds 
that  no  rule  with  an  allocatur  endorsed,  nor  any  affidavit  of  demand  of  these  costs,  had 
been  deposited  with  the  prothonotary  under  the  old  Ride  issued  by  the  Supreme  Court 
of  New  South  Wales,  4th  October,  1843,  and  still  in  force  in  this  colony.  The  summons 
obtained  by  GUtss  was  to  set  aside  the  judgment  signed  by  the  Plaintiffs,  on  the  g^und 
that  at  the  time  it  was  signed  a  rule  for  a  new  trial  had  been  granted. 

Seld,  by  the  Court — 1.  That  the  rule  for  a  new  trial  was  not  so  expressed  as  to 
justify  the  Plaintiffs  in  signing  judgment  against  any  of  the  parties ;  and  Defendant's 
summons  to  set  aside  the  judgment  granted.  2.  That  the  interlocutory  costs  of  Glass 
could  not  be  set  off  against  the  final  costs  of  the  action,  because  that  action  was  still 
undetermined,  and  the  final  costs  unknown.  3.  That  the  Rule  of  the  Supreme  Court  of 
Kew  South  Wales,  issued  in  1843,  was  repealed  by  the  Common  Law  Practice  Act,  and 
the  Colonial  and  English  practice  ,*  and  Plaintiff's  summons  dismissed,  but,  as  the  point 
was  involved  in  some  doubty  without  costs. 
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A^  W^Ks    *^®  Defendant  Glass,  had  been  taxed  by  him  at  £16  16«. 

V,  6d, ;   and  he  had  issued  a  Jleri  facias  to  levy  these  costs. 

On  the  rule  for  a  new  trial,  obtained  by  the  Flaintiffis  and 

made  absolute  by  the  Court  with  costs,  the  Flaintifi&  did 

not  proceed  to  a  new  trial,  but  they  signed  judgment  against 

Glass  alone,  and  gave  notice  of  taxing  final  costs  in  the 

action. 

Thereupon  two  summonses  were  taken  out.  The  first 
was  by  the  Plaintiffs,  calling  on  the  Defendant  Glass  to 
show  cause  why  his  vmt  of  fieri  facias  to  recover  firom 
Plaintififs  £16  16s,  6d.,  taxed  costs,  should  not  be  set  aside; 
or,  failing  that,  why  aU  further  proceedings  should  not  he 
stayed  till  after  taxation  of  Plaintifis'  costs,  on  the  grovmds 
that  Plaintiffs  were  entitled  to  the  whole  costs  of  the  action, 
and  were  willing  to  deduct  the  said  costs  of  the  Defendant 
Glass;  and  that  "no  rule  having  endorsed  thereon  the 
"  allocatur  of  the  said  taxed  costs,  nor  affidavit  of  due  demand 
"  thereof  jBpom  the  party  by  whom  the  same  are  payable,  or  his 
"  attorney,  was  duly  made,  or  was  deposited  with  the  Pro- 
"  thonotary  of  the  said  Court,  prior  to  issuing  the  said  Jicri 
"facias,  to  entitle  the  Defendant  Glass  to  issue  the  said 
"  execution." 

The  second  summons  was  by  the  Defendant  Glass,  calling 
on  the  Plaintiffs  to  show  cause  why  their  judgment  should 
not  be  set  aside,  on  the  ground  that  at  the  time  it  was 
signed  a  rule  had  been  granted  by  the  Court  for  a  new  tnal 
between  the  parties. 

Sewell,  in  support  of  the  Plaintiffs'  summons,  and  against 
the  Defendant's  summons. — As  to  the  first,  the  second 
ground  of  objection  to  the  Jieri  facias  issued  on  behalf  of 
the  Defendant  Glass  for  his  interlocutory  costs,  depends  on 
the  question  whether  an  old  rule  as  to  writs  of  execution, 
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which  waa  issued  by  the  Eesident  Judge  of  the  Supreme  ^868. 

Court  of  New  South  Wales,  for  the  district  of  Port  Phillip,  xms  Boabd 

under  the  powers  given  by  5th  Vtc.,  No.  9,  sec.  43,  is  now  ^'  wo"kb 

in  force  in  this  colony.    We  contend  that  nothing  has  in-  v. 
terfered  with  or  repealed  this  rule.    Morris  v,  HtmcocJc  (o), 
Bartholomew  r.  Cargill  Q>),  Bahnanno  v.  Thompson  (^). 

Fellows  against  the  Plaintiffs'  summons,  and  in  support 
of  the  Defendant's  summons. — The  Court  of  New  South 
Wales  had  no  power  to  ma.ke  the  general  rule  in  question. 
The  Act  5  Fic.,  No.  9,  sec.  43,  enacts  that  rules  and  orders 
of  the  Court  at  common  law,  whereby  any  sum  of  money,  or 
any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person  shall  have  the  effect  of  judgments  at  law.  The 
effect  of  this  general  rule  of  Court  is  to  impose  a  condition 
which  would  make  rules  and  orders  in  actions  on  which 
money  is  payable  no  longer  have  the  effect  of  judgments  at 
law.  On  a  judgment  at  law  you  can,  without  more,  issue 
execution;  this  rule  says  you  shall  not  do  so  until  you 
have  first  filed  an  affidavit  of  due  demand  firom  the  party, 
or  his  attorney.  The  Judges  had  power  to  regulate  the 
practice,  but  not  to  limit  the  rights  of  parties  in  this  way. 
Suppose  it  was  not  possible  to  make  this  affidavit,  the  rule 
would  repeal  the  act.  Morris  v,  JEEcmcoch  does  not  apply. 
However,  if  the  general  rule  of  Court  of  July,  1843,  was 
not  ultra  vireSy  it  has  been  repealed  by  19  Vtc,,  No.  19. 
[Barryy  J.,  pointed  out  the  Supreme  Court  Bules^  cap. 
iii.,  rule  1.]  Those  rules  are  themselves  repealed  by  the 
Common  Law  Practice  Act,  19  Vic.y  No.  19 ;  and  former 
rules  were  thereby  revived. 

Sewell, — The  rule  as  to  reviver  does  not  apply  to  rules 
of  Court,  only  to  statutory  law.  But  if  it  do  so  apply,  the 
Act  15  Vic.y  No.  1,  section  6,  prevents  the  revival  of  the 
former  law  of  practice,  on  the  repeal  of  the  rules  of  1864 

(o)  1  DowL,  N.S.,  320.  (p)  8  Scott,  N.C.,  522. 

(g)  8  DowL,  P.C.,  76. 
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by  the  Act  19  Tic,,  No  19.  But  the  Act  19  Vie,,  No.  19, 
section  2,  itself  repeals  all  former  written  rules  as  to  com- 
mon law  practice.  So  that,  quacunque  vta,  the  roles  of 
1843  are  repealed.  As  to  the  other  ground  of  the  Plain- 
tiffs'  summons,  they  have  no  right  of  set-off  as  to  these 
interlocutory  costs.  Archbold^s  Fr.,  1523 ;  Watson  v,  Ed- 
combe  (r).  Besides,  they  do  not  ask  for  a  set-off;  their 
summons  is  too  wide. 


Stawell,  C.  J. — ^The  rule  for  a  new  trial  was  not  so  ex- 
pressed as  to  justify  the  Plaintiffs  in  signing  judgment 
against  any  one  of  the  Defendants.  The  application  of  the 
Defendant  GlasSf  therefore,  to  set  aside  the  judgment  signed 
against  him  must  be  granted.  The  application  by  the 
Plaintiffs  to  stay  proceedings  on  the  execution  issued  by  the 
Defendant  Glass  on  the  rule  in  the  cause  on  which  he  suc^ 
ceeded,  with  costs,  until  the  final  costs  should  be  taxed,  is,  in 
fact,  an  attempt  to  set-off  the  interlocutory  costs  on  a  role 
against  the  final  costs  of  the  action.  The  application  cannot 
be  granted,  because  the  action  is  not  yet  determined,  and  the 
final  judgment  and  costs  cannot  yet  be  known.  On  the 
ground,  of  want  of  compliance  with  the  general  rule  of  1843, 
it  must  also  fail,  as  we  think  that  those  rules  of  1843  were 
repealed  by  the  Common  Law  Fractice  Act,  That  was  an 
Act  of  the  Legislature,  and  repeals  all  existing  rules  of 
practice  respecting  actions  at  law.  There  appear  to  be  no 
express  rules  in  force  on  the  precise  mode  of  issuing 
execution  on  decrees,  orders,  or  rules  of  Court  in  suits  or 
actions ;  but  in  such  case  our  practice  is  by  law  the  English 
practice.  The  summons  of  the  Plaintiffs  must  therefore  be 
dismissed;  but  as  the  point  may  be  considered  a  moot- 
point,  involved  in  some  doubt,  there  will  be  no  costs  on 
this  summons.  The  Defendant's  summons  to  set  aside  the 
judgment  is  granted,  with  costs;  and  the  Plaintiffs'  sum- 
mons to  stay  execution  on  the  fieri  facias  issued  by  Glass 
is  dismissed,  without  costs. 

(r)  4  M.  &  Gr.,  136. 
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FEANCIS  V.  DUNN.  y.^-.-^ 

Septefnher  10, 


'ULE  nui  to  set  aside  a  nonsuit,  and  for  a  new  trial.  The  Court  set 
At  the  trial  Sewell,  Counsel  for  the  Plaintiff,  waa  acciden-  where  the 

tally  absent  when  the  case  was  regularly  called  on.     The  Plaintiff  had 
*     ,        .  o  ./  jjQ^  been  for- 

Flaintiff  himself  was  personally  present.   He  was  nonsuited  mally  called ; 
without  the  usual  form  of  calling  him.  "'^  f?"!^^  • 

o  new  truu,  on 


terms. 


Sewell  for  the  rule  cited  Arnold  v.  Johnston  (*),  Mac- 
heath  V,  JETaldimand  (^),  Wdtkins  v.  Towers  (v),  and  Sex 
V.  Fenn  (w). 

Harris  shewed  cause,  citing  JECall  v,  Milligen  (ar),  Kodg- 
son  t?.  JBhrster  (y),  Brawn  v,  Hopley  (z),  and  binder  v. 
Bagg  (a). 

The  Court  granted  a  new  trial  on  payment  of  costs  of 
the  day ;  without  costs  of  the  rule. 

Rule  absolute^  on  terms. 


(»)  1  Stra.,  267.  (x)  8  C.  &  P.,  314. 

{t)  1  T.  R.,  176.  (tf)  1  B.  &  C  110. 

iv)  2  /J.,  275.  (i)  1  B.  &  Aid.,  252. 

(»)  8  Dowl.,  646.  {a)  1  Taunt.,  10. 
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Where  a  cause 
was  made  a 
remanet  from 
one  sittings  to 
another,  and 
then  post- 
poned by  order 
of  a  Judge  in 
Chambers  on 
consent,  the 
CJourt,  on  affi- 
davit of  me- 
rits, granted  a 
new  trial  on 
payment  of 
costs  of  the 
day,  and  of 
the  rale  within 
fourteen  days. 

Per  WiU 
Uamg,  J. — The 
sittings  of  the 
Supreme 
Court  are  as 
sitting^  in 
London  and 
Middlesex, 
and  not  as  in 

izes. 


WHITELOCK  V.  HANCOCK. 

VY  OOD  had  obtained  a  rule  nisi  to  set  aside  a  yerdict,  on 
affidavits,  that  no  notice  of  trial  had  been  given  after  a 
postponement  to  next  sittings ;  and  of  merits. 

Fellows  shewed  cause  on  affidavits  shewing  that  the  cause 
had  first  been  made  a  remanet  to  one  sittings,  and  then 
postponed  by^  order  of  a  Judge  in  Chambers  on  consent  to 
another  sittings.  He  contended  that  all  the  Supreme  Court 
sittings  are  like  sittings  in  Middlesex.  There  is  but  one 
Court;  there  are  no  commissions  issued;  there  are  no 
assizes ;  we  are  aU  Middlesex  here.  [Williams,  J. — ^I  think 
that  is  so.  Surely,  here,  we  are  sitting  as  in  London  and 
Middlesex,  and  not  as  in  assizes.]  This  was  the  case  of  a 
remanet  from  one  sittings  to  another ;  not  that  of  a  remanet 
at  assizes ;  or  it  was  a  postponement  by  consent. 

Wood,  in  reply. — ^This  order  of  a  Judge  at  Chambers  wbs 
the  same  as  a  rule  of  Court.  This  was  not  a  sittings 
remanet ;  nor  was  it  a  quasi  remanet  by  consent. 

Stawell,  C.  J.,  gave  the  decision  of  the  Court. — ^A  new 
notice  of  trial  is  necessary  where  a  rule  of  Court  has  been 
made,  as  that  is  supposed  to  be  t»  invitum  ;  but  where  both 
parties  consent  we  do  not  think  it  is  necessary.  That  seems 
to  have  been  the  distinction  in  the  case  of  JacJcs  v. 
Mayer  (h).  This  Defendant,  however,  has  sworn  to  merits, 
so  we  think  there  should  be  a  new  trial  on  payment  of  costs 
of  the  day,  and  of  this  rule  within  fourteen  days,  otherwise 
rule  discharged. 


Wood  accepted  the  terms. 

Bule  absolute  aceordinykf. 

{b)  8  T.  R.,  246. 
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UDALL  V.  STEVENS  (DBrairDAST)  aitd  JENNER  ,„^ 

1868* 


s 


AITD   NTJTT   (&ABNI8HBBS.) 

September  10. 

UMM0N8  referred  firom  Chambers  to  the  fiill  Court  TwoHwntiflfe 
calling  on  the  garnishees  to  shew  cause  why  yaluables  in  SefenSmt 
the  hands  of  one  or  other  of  them  should  not  be  attached  to  and  obtained 

i*        .         j»    1     Til  •    !•«•  attachments 

answer,  the  cause  of  action  of  the  Plaintin.  under  the  Act 

4  Vic.,  No.  6. 
The  parties 
Hector  B.  Cook9ey  had  sued  Charles  O,  Stevens,    The  agreed  by  a 

writ  had  been  returned  non  est  in/ventus,  and  Cooksey  had  ^yoX  the 

issued  a  writ  of  foreign  attachment  under  4  Vic.,  No.  6,  garnishee 

addressed  to  Caleb  J,  Jenner  and  Bohert  W.  JNutt^  who  and  hold  the 

held  valuables  of  Stevens,  attaching  such  valuables  to  the  proceeds,  sub- 

'  ^  ject  to  the  at- 

extent  of  a  claim  of  £221  7s.  Id.,  and  costs.    Edwctrd  PJiip^  tachment,  to 

sen  and  Joseph  Wanden  had  also  sued  Stevens,  and  duly  ^J^^ch  Ictljn 

issued  to  the  same  gamisheee  a  writ  of  attachment  to  the  with  costs ; 

extent  of  a  claim  of  £127,  and  costs.    Subsequently  an  ant's  attorney 

arrangement  was  made  by  consent  of  the  Attorneys  for  the  abould  com- 

Flaintifis  and  Defendant  in  each  action  that  the  Defendant  him  by  the 

should  appear  wid  defend  each.    This  arrangement  was  that  xv^fJ^?™^^' 

Jenner  should  be  at  liberty  to  sell  goods  worth  £1,800,  and  mitted  either 

rrtum  the  proceeds,  subject  to  the  attachments,  to  an  ^o^^J  of 

amount  sufficient  to  meet  each  daim,  with  costs ;  that  pro-  Buch  claim, 

with  costs  of 
suit,  should  be 
paid  by  the  garnishee ;  that  if  he  disputed  either  claim  the  garnishee  should  hold 
enough  to  meet  the  claim  and  costs,  to  abide  the  event  of  judgment  in  the  cause.  A 
third  FlainttiF  then  sued  the  Defendant,  and  obtained  an  order  for  attachment,  which 
ORoneously  assumed  the  existence  of  orders  based  on  the  prior  consent  order,  recited 
soch  supposed  orders,  and  attached  **  residue  or  part  remtdning  "  of  the  valuables  in  the 
hands  of  the  garnishee.  The  third  PlaintiiF  having  obtained  final  judgment  for  a  Urge 
sum,  summoned  the  garnishee  and  the  other  riaintii&,  to  show  cause  why  the  whole  of 
the  valuables  held  by  the  garnishee  should  not  be  subject  to  his  daim.  The  summons 
being  referred  to  the  fttll  Court» 

Seld^  that  the  consent  order  between  the  Flaintiffii  and  Defendant  in  the  first  two 
actions  was  quite  informal  and  invalid ;  but  that  it  embodied  an  agreement  made  h<md 
fide  between  the  parties  to  it,  which  did  not  lose  homd  fidee  by  being  embodied  in  an 
unnecessary  order ;  that  the  claim  or  lien  of  the  Plaintiffs  in  the  first  two  actions, 
recognised  by  the  order  in  the  third  action,  must  be  saved  by  the  6th  section  of  the 
Act,  and  must  be  enforced;  but  that  the  costs  introduced  into  the  first  consent  order, 
as  they  were  then  onlv  prospective,  and  might  never  be  recovered,  could  not  be  the 
salgeet  of  a  lien.    Order  made  on  the  snmmons  accordingly. 

p  2 
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ceedings  should  be  stayed  four  months ;  that  Ntttt  should 
communicate  with  Stevens  by  the  outgoing  mail,  and  leam 
if  he  admitted  each  claim  ;  that  if  either  were  admitted  the 
amount  of  such  claim,  uxiih  costs  of  suit,  should  be  paid  by 
Jeniier  out  of  the  proceeds  in  his  hands  ;  that  if  either  claim 
was  disputed,  or  nothing  learned  within  six  months,  2futt,9B 
SteverCs  Attorney,  should  accept  service  and  appear;  and 
that  the  proceeds  to  an  amount  sufficient  to  coyer  the 
Plaintiff^ 8  claim  and  costs  should  remain  in  Jenner^s  hands 
as  garnishee,  subject  to  the  attachment  to  abide  the  event  of 
judgment  in  the  cause.  William  TTd<dl  then  brought  a  third 
action  against  Stevens,  and  in  it,  on  2nd  June,  1863,  an 
order  was  made  reciting  the  previous  attachments,  and 
attaching  '^  the  residue  or  part  remaining  "  of  the  valuables 
before  attached,  or  the  proceeds,  to  meet  the  cause  of  action 
of  TTdall.  Final  judgment  was  recovered  by  JJddl  for 
£8,969  8«.  3J.,  and  execution  was  issued.  On  the  16th 
July  the  present  summons  was  issued.  It  was  referred  to 
the  fiill  Court.  Jen/ner  had  sold,  and  held  the  proceeds 
subject  to  attachment,  in  the  same  way  as  he  held  the 
goods. 


Fellows  for  the  summons. — The  object  of  the  process  by 
foreign  attachment  is  to  compel  appearance.  When  the 
Defendant  appears  and  complies  with  the  Absent  DdAcrti 
Acty  the  attachment  is  dissolved.  K  the  FlaintifTs  in  these 
prior  actions  chose  to  get  the  Defendant's  appearance  in 
another  way,  without  compliance  with  the  Act,  and  witiiout 
formally  dissolving  the  attachment,  he  must  be  considered 
to  have  abandoned  the  attachment,  and  let  in  all  who  pro- 
ceeded regularly  under  the  Act.  The  security  obtained 
under  the  Act  is  for  the  costs  of  an  undefended  action.  By 
this  consent  order,  they  extended  their  security  over  the 
full  costs  of  defended  actions. 


Wood  against  the  summons. — The  order  under  which 
Udall  claims  is  subsequent  to  our  consent  orders,  and  he 


Stevens. 
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does  not  swear  he  was  not  aware  of  it.  His  summons  is  in  1^^* 
effect  to  set  aside  our  attachments  altogether ;  but  at  the  Udall 
utmost  they  are  only  bad  for  their  excess — for  the  difference 
of  costs  between  a  defended  and  an  undefended  action 
which  each  secures.  The  Court  has  no  power  to  do  what 
is  asked.  These  attachments  are  the  creature  of  the  Absent 
Debtors*  Act;  they  can  only  be  dissolved  in  the  two  ways 
there  pointed  out;  the  present  way  is  neither  of  those. 
[Stawelly  C.  J. — Is  it  not  virtually  an  application  to  set 
aside  your  attachment  as  irregular  P  The  Act  only  gives 
you  the  security  of  the  attachment,  while  the  Defendant 
refuses  to  come  in  and  defend,  and  so  only  secures  to  you 
the  costs  of  an  undefended  action.  But  though  an  appear- 
ance has  been  entered  you  keep  security  for  the  costs  of 
the  whole  proceedings  as  defended.]  They  might  shape 
their  application  so  as  to  cure  any  excess  of  that  sort,  with- 
out going  against  our  whole  rights.  They  ask  for  too  much. 
But  we  have  a  right  to  all  we  have  got.  Suppose,  instead 
of  this  being  a  proceeding  under  the  Act,  it  had  been  a 
mere  arrangement  by  contract  between  the  parties  to  the 
prior  actions.  What  objection  could  the  present  applicant 
make  ?  {^Williams,  J. — But  you  have  prejudiced  the  rights 
of  the  third  Plaintiff.]  A  Plaintiff  has  no  right  at  common 
law  to  attach  his  debtor's  goods.  He  has  no  rights  over 
his  debtor's  property  before  judgment.  So  prior  Plaintiffs 
and  garnishees  might  deal  with  the  property  independently 
of  a  later  Plaintiff  without  any  intervention  of  the  Court. 
That  would  be  no  fraud  on  him.  Nor  could  the  existence 
of  a  Judge's  order  make  it  different.  IStawell,  C.  J. — That 
argument  might  have  been  used  by  the  garnishee ;  but  it 
never  was  so  put  by  him.]  We  are  not  bound  by  what  the 
garnishee  did  or  said  in  the  other  action.  Suppose  he  is  an 
enemy  of  ours,  and  conceals  our  rights ;  we  have  a  right  to 
shew  that  he  had  no  right  to  submit  the  goods  to  a  third 
attachment  firee  of  our  claim.  Otherwise  a  garnishee  might 
collude  with  a  particular  Plaintiff'.  IWilliofn^,  J. — Sup- 
pose a  Plaintiff  gets  an  attachment,  and  agrees  to  hold  over 
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^^^^  proceedings  for  a  year  and  a  day.  Another  Plaintiff  might 
be  prejudiced.]  He  has  no  rights  to  prejudice.  Suppose 
A  brings  an  action,  obtains  an  attachment,  and  agrees  to 
hold  it  over.  B  brings  an  action,  and  obtains  an  attach- 
ment. That  is  subject  to  the  preceding  one ;  and  if  the 
preceding  one  is  held  over  by  A^  that  is  nothing  more  than 
might  happen  independently  of  any  attadmients  by  either 
party.  A  brings  an  action  against  B,  and  says  to  B  yoa 
must  give  me  security  or  I  go  on ;'  you  must  place  those 
goods  in  a  warehouse  subject  to  my  debt.  O  brings  an 
action  against  B,  and  gets  an  attachment.  The  Court  coald 
only  make  (Js  attachment  subject  to  A*8  rights  under  con- 
tract. So  there  is  no  additional  wrong  by  the  additional 
fact  that  A  has  got  an  attachment  as  well  as  a  contract. 
[Stawell,  C.  J. — Then  the  whole  question  may  be  resolved 
into  the  point  of  whether  under  the  5th  section  of  Act  4 
Vic.,  No.  9,  the  claims  of  the  prior  Plaintifb  are  "  hond 
fide  prior  claims  or  liens  thereon."  There  is  great  force  in 
your  argument,  but  your  consent  order  seems  at  once  to 
recognise  the  Act  and  exclude  your  conclusion.]  At  all 
events,  that  order  shews  the  Judge  was  satisfied  there 
was  no  £raud.  The  consent  order  may  be  regarded  simply 
as  an  agreement  between  the  parties.  The  whole  confiision 
arises  firom  the  parties  having  gone  to  a  Judge  to  do  what 
they  could  do  themselves.  If  an  agreement  is  embodied 
in  a  Judge's  order,  an  action  may  still  be  brought  on  tiie 
agreement.     Wentworth  v.  Bullen  (e). 

Fellows,  in  reply. — There  was  no  other  way  of  impeach- 
ing what  was  wrong  than  the  one  we  have  taken.  Bifin 
V.  Torhe  (d).  There  is  a  large  discretion  given  to  the 
Court  by  the  9th  section.  The  Court  will  not,  under  ihiB 
order,  allow  the  other  side  to  get  a  greater  benefit  than  they 
would,  if  it  were  regular,  and  all  that  the  other  side  relied 
on — will  not  allow  the  proceeding  to  secure  more  to  the 
other  side  than  if  the  Court  had  made  an  order  without  tnj 
(c)  9  6.  &  C,  840.  (<Q  6  M.  &  Qr.,  428. 
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coDflent.  K  there  had  been  no  sale,  the  whole  thing  would  ^868. 
have  been  void,  as  based  on  mere  contract,  for  there  was  no  xiDiXL 
bill  of  sale  registered.  Stb^. 

Stawbll,  0.  J. — ^It  appears  that  Ooohsey  and  Fhi^ion 
brought  actions  against  Stevens^  and  took  some  proceedings 
as  against  an  absent  debtor.  Thej  then  entered  into  an 
arrangement,  and  drew  up  a  consent  order  allowing  the 
Defendant  to  appear,  but  retaining  the  full  security.  The 
present  applicant  proceeded  also  against  Stevens,  and 
obtained  an  order  for  attachment,  subject  to  the  orders  for 
attachment  supposed  to  exist,  and  which  are  referred  to  in  the 
consent  order.  It  turns  out  that  the  only  order  is  a  consent 
order.  We  think  that  quite  informal  and  invalid.  But  it 
embodies  an  agreement  between  the  Plaintiffs  and  Defend- 
ant in  those  actions  which  appears  valid,  so  far  at  least 
as  that  there  was  consideration  for  it.  TTnder  that  con- 
sent order  the  Defendant  was  allowed  to  appear,  without 
entering  into  the  bond  required  by  the  Act.  The  mere  fiict 
of  obtaining  this  unnecessary  order  by  a  Judge  does  not 
render  a  claim  which  was  apparently  a  hand  fide  prior  claim 
or  lien,  not  hand  fide.  The  daim  or  lien  referred  to  in  UdalVs 
order  to  attach,  must  be  recognised  and  saved  by  the  5th 
section  of  the  Act.  That  order  must  be  enforced  subject 
to  such  claim,  but  subject  to  it  only  so  far  as  the  actual 
debt.  The  costs,  which  were  also  introduced  in  the  consent 
order,  were  a  prospective  demand  which  might  or  might 
not  be  recovered,  and  which  could  not  then  be  the  subject 
of  a  hond  fide  claim  or  lien.  As  the  applicant  has  not 
obtained  all  he  sought  by  his  summons  there  will  be  no 
costs  of  the  application. 

Order  accordingly. 
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I8g3  REGINA  V.  JOSEPH  COLDWELL  Ain> 

v^^O  ELIZABETH  RYDER. 

September  10. 

a  and  J?  were  (q/UESTION  of  law  reserved  for  the  conflideration  and 

conTicted  of        ,  .       .  „    ,  • 

arson— J2.  as  determination  of  the  Judges  of  the  Supreme  Court,  under 
Tt  the^Z'     *^®  ^^  ^^-^  ^°-  '''  ^®-  28,  in  a  case  stated  by  WUliam, 

the  depositions   J.,  as  foUoWB  : — 
of  C,  and  22. 
before  the 

Coroner  at  an  "  The  prisoners  above-named  were  tried  before  me  at  the 
the  Act  No.  Criminal  Sittings  of  the  Supreme  Court  holden  at  Gkelong, 
65,  were  used    on  the  27th  and  28th  day  of  July,  A.D.,  1863,  for  arson. 

against  them.  .  •^  *  - 

At  the  Coro-     The  jury  found  both  prisoners  guilty,  the  male  prisoner  of 

C^'was^cau^*^  the  fiill  offenco,  and  the  female  prisoner  as  an  acceeaory 
tioned;  JR.       after  the  fact. 

was  not  can- 
tioned.  The 
depositions  did       «  During  the  trial  the  foUovnng  questions  of  law  arose  aa 

show  the  can-  ^^  ^^^  admissibility  of  statements  made  by  the  prisoners 
tion  to  a  On  respectively  before  the  coroner  (e). 

a  question  of  ^  "^  ^  ^ 

law  reserved 

stated  to^the  *  ^*  ^^  contended  that  the  necessary  preliminaries  had 

full  Court,  the  not  been  complied  with  by  the  coroner,  and  that  the  Crown 
C.  WM  upheld,  ^^  consequently  not  entitled  to  read  either  of  the  state- 
and  that  of       ments  against  either  of  the  prisoners. 

It,  quashed. 
Setnble,  that 

*^^w^*f^^  "  "^^  depositions  were  read,  but  I  consented  to  reserre 
Buspioion  at-  their  admissibility  for  the  consideration  and  determination 
'^tl.Uor.   ofthefiJl  Court, 

the  Coroner 

unckrtiieAct  " •'"*  ^^  submitted  on  the  part  of  the  prisoners  that 
No.  55,  at  any  although  in  fact  the  male  prisoner  was  duly  cautioned  by 

time  before 
the  proceed- 
ings have  terminated  he  should  be  cautioned ;  after  that  his  deposition  may  be  used 
on  his  trial,  otherwise  it  should  be  rejected. 

Semble,  that  it  need  not  be  shown  on  the  caption  or  in  any  other  part  of  a  depositioo 
taken  before  a  Coroner  at  an  inquest  under  the  Act  No.  55,  that  the  witness  has  been 
cautioned,  to  make  the  deposition  admissible  against  him  on  his  subsequent  triaL 

(e)  At  an  inquest  held  under  the  Act  No.  55. 
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the  coroner  before  he  made  his  fitatements  still  the  deposi- 
tion should  have  shown  by  its  heading,  or  in  some  other 
part,  that  the  male  prisoner  was  cautioned  in  the  usual  way. 

"  The  case  of  the  female  prisoner  differs  from  that  of  the 
male  prisoner  in  this — ^that  she  received  no  caution,  in  fact, 
from  the  coroner  or  anybody  else  before  she  made  her  state- 
ment ;  which  is  also  open  to  the  same  objection  as  that 
urged  on  behalf  of  the  male  prisoner  in  respect  of  the  state- 
ment he  made. 
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**  On  the  part  of  the  Crown  it  was  said  that  the  prisoners 
were  under  the  21  Vic,,  No.  55,  sec.  4,  simply  witnesses — 
that  they  were  not  ''  in  charge,''  and  that  no  caution  was 
necessary. 

"  Should  the  Court  consider  that  the  depositions  were  im- 
properly read  in  evidence  against  the  prisoners,  it  becomes 
very  questionable  whether  the  verdict  should  stand.  The 
statements  were  so  inconsistent  with  what  they  said  and 
did,  as  proved  by  the  different  witnesses  for  the  Crown, 
that  doubtless  the  story  they  told  before  the  coroner  be- 
came the  principal  means  of  ensuring  their  conviction. 

"Dated  this  18th  day  of  August,  A.D.,  1863. 

"  Edwabb  Etbe  Williams." 


Dunne,  for  the  Crown. — There  is  not  the  slightest  token 
to  indicate  that  Ryder  was  under  a  shadow  of  suspicion. 
The  fact  that  a  caution  was  given  to  Ooldtcell,  and  not  to 
Byder,  suggests  that  she  was  totally  unsuspected  at  the 
time  she  was  examined.     She  was  therefore  not  in  charge. 

Mcuikay,  for  the  prisoner  ColdtoelL 

The  prisoner  JRyder  was  not  represented  by  counsel. 
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The  authoritieB  referred  to  were  Bepnaff.  Hambling  (/); 
Tajflor  on  Evidence  (3rd  edition^  sec.  809),  and  the  caatt 
there  cited. 

Stawxll,  0.  J. — ^According  to  the  recent  cases,  the 
judges  are  inclined  to  exclude  depositions  on  enquiries  beSne 
a  coroner.  To  a  certain  extent  such  enquiries  are  gropingB 
in  the  dark.  I  think  it  desirable  to  encourage  a  full  and 
frank  disdoBure  from  all  sides  before  the  coroner.  In  this 
case  the  female  prisoner  seems  to  have  been  at  the  same 
time  both  a  witness  and  to  a  certain  extent  a  prisoner.  I 
think  the  safe  rule  is  that  if  a  suspicion  attaches  to  a 
witness,  at  any  time  before  the  proceedings  have  terminated, 
such  a  witness  should  be  cautioned,  and  any  eyidence  gi?en 
after  that  may  be  used  as  evidence ;  otherwise  the  deposi- 
tion should  be  rejected. 

Babsy,  J. — ^There  is  a  sound  distinction  between  evidenoe 
given  before  a  coroner,  and  before  justices  of  the  peace. 
Any  thing  having  the  appearance  of  extracting  evidence  of 
guilt,  under  the  form  of  legal  pressure,  is  very  objectionable. 

Canmction  affirmed  as  to  Coldwell; 
and  quashed  as  to  Byder, 

(/)  Vic,  Law  Times,  16. 


Ik  re  ANONTMOUS. 

September  10. 

MotionBfbr  JXLOOBE^  with  consent  of  Counsel,  arguing  a  rule  nisi, 
theBM^of  intervened  and  requested  permission  from  the  Court  to 
gendemen        move  an  admission  to  the  Bar  of  a  gentleman  in  attendance 

who  have  not     «^         , 

been  previous-  ""om  the  country. 

Ij  admitted 

elMwhere  should  be  made  with  some  degree  of  form ;  and  on  the  last  day  of  term. 
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Stawsll,  0.  J. — ^Theae  motionB  ought  not  to  be  shaffled         ^^^• 
oyer  as  if  of  course.     They  should  be  made  with  some        in  re 

amount  of  form.     Has  this  gentlemen  been  previously  Akohxmoits. 
admitted? 

Moore, — ^No. 

Stawxll,  0.  J. — ^It  would  be  more  becoming  if  such 
an  admission  were  moved  on  the  last  day  of  term  with 
other  admissions. 

Moore. — ^It  has  always  been  understood  that  that  practice 
applied  only  to  the  admission  of  solicitors. 

Stawell,  C.  J. — ^No ;  to  all  who  have  not  been  admitted 
before. 


BBBBH 


CEITCHLET  Airo  Othbbs  (GBEAT  REPTTBLIO  COM- 
PANY), Appellants,  r.  GRAHAM  Ain)  Othbes  (SIR 
WILLIAM  DON  COMPANY),  Respoitdeots. 


s 


Sept.  11, 12. 


PECIAL  case  reserved  for  the  opinion  of  the  Supreme  Where  the 
Court  by  the  Judge  of  the  Court  of  Mines  at  Ballarat,  on  ^'l|f/'?  °f . . 

^  ^  '         miners  ngnts 

the  hearing  of  an  appeal  from  an  order  made  by  a  Warden  are  actual  oc- 
on  a  complaint,  Qraham  v,  Critehley^  for  encroachment.  cSnT  but  * 

have  legally 

In  1861  the   Hand   in   Hand  Oold-mining    Company  should  legally 
were  registered,  and  actual  possessors  of  afirontage  claim  "bedemedto 
for  seventy-six  men  on  the  Inkerman  Lead  at  BaUarat.  donedit/'and 
Certain  of  the  shareholders  of  the  Hand  in  Hand  Company  ^flSn^" 
applied  for  and  obtained  registration  under  the  name  of  the  rights  are 
Sir  William  Don  Company,  of  a  block  claim  for  eighty  ^''j^ion 
men  on  contiguous  land,  which  it  was  proposed  to  work  by  76  of  No.  32 

hy  the  actual 
occupants  before  the  Warden  for  encroachment,  the  Defendants  cannot  avail  them- 
selves of  the  supposed  forfeiture  of  the  Complainants  without  having  themselves  fiist 
ohtuned  the  abjudication  of  the  Warden  under  section  77  of  No.  82. 
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1863. 
Cbitohlet 

V. 

Qbahaic. 


drives  carried  from  the  shafts  of  the  Hand  in  Hand  Com- 
pany. Subsequently,  in  1861,  the  Oreat  Republic  Company 
applied  for  and  obtained  registration  of  a  block  claim  for 
twenty  men,  on  land  contiguous  to  the  block  claim  of  the 
Sir  William  Don  Company.  The  Great  Republic  Company 
discovered  a  new  lead  in  their  claim,  and  in  August,  1862, 
applied  for  and  obtained  registration  of  a  firontage  claim  for 
forty-five  men  on  the  new  lead,  which  was  named  the  Be- 
publican  Lead.  The  new  lead  was  found  at  about  400  feet 
from  the  boundary  [of  the  block  claim  of  the  Sir  William 
Don  Company,  and  at  that  time  it  was  quite  uncertain 
whether  the  lead  would  run  into  the  block  claim.  The  Sir 
William  Don  Company  did  not  carry  on  any  operations 
in  their  block  claim  till  about  July,  1862 ;  but  after  the 
rumour  of  the  discovery  of  the  Bepublican  Lead,  they 
began  to  make  drives  in  their  block  claim  from  the  shafts 
of  the  Hand  in  Hand  Company.  When  they  had  made 
about  600  feet  of  drives  they  found  that  their  boundary  had 
been  crossed  and  their  claim  entered  by  the  Great  Bepublie 
Company,  who  had  taken  auriferous  earth.  They  sum- 
moned the  Great  Eepublic  Company  before  the  Warden 
for  encroachment. 
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The  Warden  made  the  following  order : — 

*'  I  find  that  Robert  Critchley  and  the  other  shareholders  (the  de- 
fendants) in  the  Great  Republic  Gold-miniog  Company  have  occapied 
and  encroached  upon  the  claim  of  Gavm  Graham  and  the  other 
shareholders  (the  complainants)  in  the  Sir  William  Don  Gold-mining 
Company,  by  undermining  the  same,  and  removing  therefrom  1,900 
superficial  feet  of  auriferous  earth,  as  shown  on  plan  A,  dated  12th 
January,  1868,  and  marked  C.W.S.;  and  do  award  that  the  said 
Robert  Critchley  and  the  other  shareholders  in  the  Great  Kepnblic 
Gold-mining  Company  (the  defendants)  do  pay  to  the  said  Gsvin 
Graham  and  the  other  shareholders  in  the  Sir  William  Don  Gold- 
mining  Company  (the  complainants)  the  sum  of  £1,154  for  damages 
And  I  do  order  that  possession  of  the  ground  so  occupied  and  en- 
croached upon  be  forthwith  delivered  to  the  said  Gavin  Graham  and 
the  other  shareholders  in  the  Sir  William  Don  Company,  the  com- 
compUunants." 

The  Great  Eepublic  Company  appealed  to  the  Court  of 


V. 
QSAHAIC. 
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Mines.  In  that  Court  both  companies  claimed  the  land,  1®^* 
and  in  addition  to  the  preceding  facts  the  following  facts  Cbitghlet 
were  proved.  That  the  Sir  WiUiam  Don  Company  had,  in 
their  original  application  for  their  claim,  called  it  a  "  pros- 
pecting claim,"  and  not  a  "  block  claim," — although  "  pros- 
pecting claims  "  were  not  then  known  to  the  bye  laws  of 
the  Ballarat  mining  district.  That  the  Great  SepubHc 
Company  had  in  describing  their  block  claim  stated  its 
southern  boundary  to  be  the  northern  boundary  of  the 
block  claim  of  the  Sir  William  Don  Company.  That  pro- 
ceedings had  been  taken  in  the  Warden's  Court  by  other 
complainants  to  have  the  block  claim  of  the  Sir  William 
Don  Company  declared  abandoned  and  forfeited.  That  in 
one  of  those  proceedings  (^Norton  v.  NeilT)  the  whole 
claim  had  been  by  the  Warden  declared  abandoned,  and 
an  order  by  him  made  giving  to  the  complainant  posses- 
sion of  one  man's  ground ;  but  that  such  complainant  had 
never  acted  on  the  Warden's  order;  and  that  after  such 
order  by  the  Warden  the  Great  Eepublic  Company  entered 
on  the  land,  pegged  out  a  claim,  and  served  on  the  surveyor 
due  notice  of  possession  and  of  application  for  survey  and 
registration.  On  these  facts  the  contest  in  the  Court  of 
Mines  proceeded  thus : — 

The  Great  Eepublic  Company  tendered  objection  to  the 
regularity  of  the  original  application  by  the  Sir  William 
Don  Company  for  their  block  claim.  The  Judge  held  the 
Great  BepubUc  stopped  by  their  admission,  in  the  descrip- 
tion of  their  own  claim,  that  it  was  bounded  on  one  side 
by  the  block  claim  of  the  Sir  William  Don  Company. 

The  Great  Bepublic  Company  then  relied  on  the  decision 
of  the  Warden,  that  the  Sir  William  Don  Company  had 
abandoned  their  claim ;  and  on  the  fact  that  the  Great 
Republic  Company  were  the  first  afterwards  to  enter  on 
the  land,  peg  out  a  claim,  and  send  in  due  notice  of  posses- 
sion and  application.    The  Judge  held  that  the  Sir  William 
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^^^  DonGompanyI»darighttoe(mtinaeinpo«e«doiiandieeiiii>e 
CsiTOHLST    work ;  but  that  if  afterwards  they  abandoned  or  forfeited  their 

Obahak.  claim,  the  ground  became  open  to  occupation  by  any  miners 
entering  under  the  bye-laws  before  the  company  again  re- 
sumed work ;  and  that  if  the  Gh^eat  Bepublic  Company  had 
done  this,  and  become  registered  first,  they  acquired  a  good 
title  to  the  ground.  The  assessors  found  a  verdict  on  the  facts 
for  the  Ghreat  Bepublic  Company. 

Before  the  Judge  made  his  final  order  on  this  yerdict, 
the  Sir  William  Don  Company  moved  for  a  re-hearing,  on 
the  ground  that  the  Judge  had  misdirected  the  jury ;  for, 
even  assuming  that  the  claim  had  been  forfeited,  yet  the 
ground  was  not  open  for  occupation  by  other  miners  until 
they  had  obtained  an  adjudication  of  forfeiture  from  a 
Warden,  under  the  77th  section  of  "  The  GoUrfieUe  Actr 

Thereupon,  the  Judge  reserved  the  following  questions 
for  the  Supreme  Court : — ^^  Was  it  open  to  the  Appdlants, 
upon  the  actual  forfeiture  under  the  bye-laws  by  the  Bes- 
pondents  of  their  block  claim  for  neglect  of  working  the 
same  for  eight  consecutive  days  exclusive  of  excepted  days, 
and  without  lawful  excuse  to  avail  themselves  of  that  for- 
feiture  and  lay  off  and  apply  for  registration  of  their  frontage 
claim,  on  the  5th  of  August,  1862,  as  stated  in  the  case, 
without  first  proceeding  before  the  Warden  to  obtain  an 
adjudication  of  forfeiture  against  the  Bespondents  under 
the  77th  sec.  of  ''The  Gold-fields'  Act?''  K  your  Honors 
should  be  of  opinion  that  it  was  open  to  the  Appellants  to 
lay  off  and  apply  for  registration  of  a  frontage  claim,  in 
consequence  of  the  forfeiture  of  the  Bespondents,  without 
first  proceeding  for  such  an  adjudication  of  forfeiture  under 
the  77th  section,  then  it  will  be  unnecessary  for  your 
Honors  to  consider  the  following  questions ;  but  if  your 
Honors  should  be  of  a  contrary  opinion,  then  I  must  ask 
your  Honors  to  answer  the  following  questions : — *  Was  I 
right  in  ruling  that  the  Appellants,  under  the  circumstances 
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stated  in  the  case,  coxild  not  call  in  question  the  title  of  the  ^  ^^^' 
Bespondents  as  it  may  have  existed  in  October,  1861,  but 
could  only  show  it  to  have  existed  subsequently  to  that 
date,  and  prior  to  the  Appellants'  occupation  of  the  ground? 
Was  the  adjudication  under  the  77th  section  of  the  "  Gold- 
fieW  Act "  by  Mr.  Warden  Sherrard,  in  the  case  of  Norton 
V,  NieUly  of  abandonment  of  the  entire  claim,  as  stated  in 
the  case,  such  a  judgment  or  adjudication  as  put  an  end 
to  and  determined  the  title  of  the  Sir  William  Don  Com- 
pany, and  rendered  it  necessary  for  them  to  acquire  a  new 
title,  by  retaking  up  the  ground  under  the  bye-laws  ?'" 

FellowSy  with  him  McDervnott,  for  Oraham  and  party 
(Sir  William  Don  Company),  the  Complainants  before  the 
Warden,  and  Sespondents  in  the  Court  of  Mines. — The 
question  turns  on  the  construction  of  the  76th  and  77th 
sections  of  "  The  Gold-fields'  Act;'  No.  82.  The  former 
has  been  usually  called  the  "trespass  clause,"  and  the 
latter  the  ^'  ejectment  clause,"  and  those  names  hare  been 
fomided  on  the  understanding  that  the  one  applied  to  cases 
where  a  person  is  in  possession  and  another  encroaches 
on  him ;  and  the  other  where  a  person  not  being  in  pos- 
session seeks  to  eject  another  person  who  is  in  possession. 
The  question  is  whether  in  a  proceeding  before  the  Warden 
for  encroachment  the  trespasser  can  show  in  defence  that 
the  land  ought  to  be  deemed  abandoned  and  forfeited  by 
the  Complainant  under  the  bye-laws  of  the  mining  district, 
and  that  the  Defendant  had  legally  "jumped"  the  claim,  as 
it  is  called  on  the  gold-fields.  I  submit  that  the  prerention 
of  this  "jumping  of  claims"  is  the  very  thing  the  77th 
section  was  aimed  at.  Under  section  76  we  summoned 
them  before  the  Warden  for  encroachment  on  the  claim  of 
which  we  were  in  actual  possession,  and  we  succeeded. 
They  appealed  to  the  Court  of  Mines,  and  contended  that 
it  was  a  good  defence  before  the  Warden,  that  we  were  not 
in  legal  possession — ^not  in  legal  possession  under  the  bye- 
laws,  and  that  there  being  no  legal  possessors  they  were 
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entitled  to  take  possession,  peg  out  a  daim,  and  haye  regis- 
tration. In  other  words,  they  say  that  eyeiy  digger  may 
determine  for  himself,  without  invoking  the  interrention  of 
the  Warden's  Court,  under  section  77,  or  of  any  other 
tribunal,  every  question  of  constructive  forfeiture  under  the 
bye-laws  of  the  district ;  and  taking  the  law  into  his  own 
hands  turn  out  the  actual  possessors  by  force.  Such  pro- 
ceedings were,  as  I  contend,  exactly  what  section  77  was 
passed  to  prevent.  The  Court  must  bear  in  mind  the  dif- 
ference between  actual  abandonment,  in  which  case  it  would 
be  like  a  portion  of  a  squatter's  run  left  actually  vacant, 
and  open  to  occupation  by  the  first  comer,  and  constructive 
abandonment  under  a  bye-law,  in  which  case  the  original 
legal  occupant  may  still  be  the  actual  occupant  of  the 
ground.  To  allow  an  actual  occupant  to  be  invaded  by 
every  miner,  who  thinks  he  has  a  better  right  to  the  claim, 
would  be  the  very  way  to  bring  about  breaches  of  the 
peace,  and  the  rule  of  physical  force.  "  The  Gold-Jieldt^  Acty^ 
section  3,  enables  the  mining  boards  to  pass  bye-laws  for 
prescribing,  inter  alia,  *^  the  events  on  which  the  title  to 
any  claim  or  to  any  share  therein  shall  become  forfeited  or 
be  deemed  to  be  abandoned."  Those  words  make  a  marked 
distinction  between  the  event  of  actual  abandonment  and 
the  event  of  an  abandonment  in  law,  or  constructive  aban- 
donment ;  that  is  to  say,  the  events  under  which  the  land 
shall  be  '^  deemed  to  be  abandoned."  That  distinction 
forms  the  test  whether  to  go  under  the  76th  section  or  the 
77th.  K  we  had  actually  abandoned,  we  should  be  wide  of 
the  bye-law ;  but  there  is  nothing  in  this  case  to  show  any 
actual  abandonment;  and  as  our  proceeding  before  the 
Warden  was  under  section  76,  the  presumption  is  that  we 
were  in  actual  possession.  If  that  were  so  they  were  in 
the  position  of  pure  trespassers  upon  us  before  the  Warden's 
Court,  and  could  have  no  defence  there,  but  a  prior  decision 
of  the  Warden  declaring  a  constructive  abandonment,  and 
ordering  actual  possession  to  be  given  up  to  them.  They 
ought  to  have    proceeded  under  section  77    before    the 
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Warden,  and  not  haying  done  so  their  proceedings  are  l^^' 
simplj  a  "jumping  "  of  our  claim.  The  distinction  between  Cbitohlkt 
the  event  of  an  actual  abandonment  and  the  eyents  on  Qvi^aAM. 
which  a  claim  shall  be  deemed  abandoned,  is  one  which  I 
beHeve  this  Court  has  already  sanctioned,  in  a  case  about 
the  under-lie  of  a  reef;  and  the  Court  put  actual  aban- 
donment on  the  same  ground  as  the  actual  vacancy  of  a 
squatter's  run.  {_Bany,  J. — ^The  decision  of  the  Warden 
seems  to  have  been  on  section  76;  he  says,  "they  have 
occupied  and  encroached."]  Yes,  that  is  trespass.  Then 
they  say  that  as  somebody  could  have  ejected  us  under  sec. 
77,  they  might  put  that  forward  as  a  defence  to  ^ur  com- 
pLiint  under  sec.  76.  What  would  be  the  result  of  such  ia 
doctrine?  Suppose  a  party  having  actual  occupation  of 
too  much  ground — aground  for  100  instead  of  for  80.  If 
the  actual  occupants  are  not  to  have  the  option  of  which 
part  they  will  give  up  as  surplus  occupation,  others  may 
come  in  and  "jump  "  the  very  part  in  which  the  original 
prospectors  have  sunk  their  shaft,  and  laid  out  all  the 
industry  and  capital  which  discovered  the  lead.  IStawell, 
C.  J. — Suppose  a  case  of  a  landlord.]  The  landlord  has 
title;  here  there  is  no  title,  except  that  which  is  made 
under  the  Act  by  prior  occupation.  The  title  of  the  first 
occupant  of  these  auriferous  Crown  lands  is,  in  fact,  like 
that  of  a  common  informer,  who  has  no  cause  of  action 
before  the  commencement  of  his  action.  Bullock  an  CoaU^VJ. 

J,  W.  Stephen,  with  him  Wood  and  JValsh,  for  Oritchley 
and  party  (Great  Eepublic  Company),  Defendants  before 
the  Warden,  and  Appellants  in  the  Court  of  Mines. — I 
submit  that  the  Court  decided  this  case  in  La/ndry  v. 
Burton  (y).  IStmaell,  C.  J. — There  was  an  actual  aban- 
donment,  in  fact,  there.]  The  Act  puts  an  end  to  the 
distinction.  The  words  are,  "  shall  become  forfeited  or  be 
deemed  abandoned."  The  most  intelligible  reading  of 
those  words  is  that   abandonment   is  forfeiture.      But  if 

(^)  Sap.  Ct.  Vict.,  27tb  Jane,  1862. 
VOL.  II. — LAW.  Q 
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1868.  there  be  a  distinction  between  actual  abandonment  and 
CsiTOHUBT  that  which  shall  only  be  deemed  abandonment,  I  ask 
Qbahav  ^  whose  favour  is  the  distinction  made?  Clearly  in 
£EiTour  of  the  Crown  only,  and  not  of  an  illegal  possessor. 
We  are  the  discoverers  of  a  new  lead ;  we  have  both  a 
block  claim  and  a  frontage  claim ;  and  have  made  a  perfect 
title  against  all  the  world,  except  those  having  prior  rights, 
and  the  whole  question  is  whether  actual  but  illegal  posses- 
sion is  a  prior  right  as  against  us.  In  this  case  there  is  a 
clear  abandonment  to  the  Crown.  [  Williams,  J. — ^But  who 
is  to  be  the  judge  of  that  ?  Every  one  for  himself  or  the 
Warden?]  Why  are  they  to  be  entitled  to  decide  for 
themselves  P  Eorfeiture  is  the  creature  of  the  bye-lawa ; 
under  these  bye-laws  there  has  been  a  total  reverter  to  the 
Crown.  As  against  the  Crown  we  are  in  both  legal  and 
actual  possession.  Blades  v,  Higgs  (K).  The  award  of  the 
Warden  in  the  former  complaint,  by  Iforton,  enured  to 
the  benefit  of  all  who  had  complied  with  the  bye-laws. 

Felhu)8  replied. — ^If  this  case  is  not  within  the  77th 
section,  what  sort  of  case  is  ?  [^StatDell,  C.  J. — Suppose  it 
fits,  has  the  Legislature  excluded  the  common  law  right?] 
There  is  no  such  right.  [^Stawell,  C.  J. — It  is  treated  as  a 
chattel  interest.]  Not  till  they  have  got  it.  They  have  not 
got  it.  The  77th  section  confers  their  only  right.  It  shall 
be  lawfiil  for  the  warden  to  decide,  '^  that  the  title  to  such 
claim  or  share  has  been  forfeited,  or  is  to  be  deemed  to  be 
abandoned  as  aforesaid,  and  that  no  other  person  has  been 
put  into  possession;"  not  "and  that  no  other  person  was 
entitled."  It  is  not  their  chattel  interest  till  the  warden  has 
put  them  into  possession.  As  to  the  adjudication  in  favor 
of  Norton,  if  the  adjudication  in  his  favor  enured  for  all 
the  world,  on  what  principle  was  it  that  the  other  twenty- 
three  failed  ?  In  fact,  the  order  was,  as  to  aU  the  others, 
res  inter  alios  acta. 

Cur.  adv.  vuU. 
(A)  10  C.B.,  N.S.,  713. 


CASES  AT  LAW.  219 

Stawxll,  C.  J. — ^We  think  that  the  Legislature  has  pre-         ^^^' 
scribed  the  proper  mode  of  ascertaining  whether  or  not     Ceitchlet 
there  has  been  a  forfeiture,  or  the  occurrence  of  the  events      .,    *• 

on  which  a  claim  shall  or  shall  not  be,  "  deemed  to  be  aban-  

doned."  Before  the  rights  given  by  the  Act  can  be  acquired  ^^^^''^  ^^' 
by  miners,  they  must  adhere  to  the  mode  prescribed  by  the 
Act  for  determining  those  rights,  and  must  not  take  on 
themselves  to  decide  whether  a  forfeiture  has  been  com- 
mitted or  not.  A  particular  mode  is  pointed  out  for  doing 
this,  and  it  must  be  followed.  The  first  question  therefore 
must  be  answered  in  the  negative.  We  think  it  was  not 
open  to  the  Defendants,  before  the  Warden,  to  have  assumed 
a  forfeiture,  and  laid  off  a  claim.  In  point  of  fact,  this  very 
question  of  forfeiting,  though  by  this  Act  submitted  to  a 
minor  court,  is  surrounded  by  legal  difficulties. 

The  second  question  really  involves  two.  [His  Honor 
read  this  question  down  to  the  date  "1861."]  That 
is  one  question ;  and  the  words  succeeding  form  another. 
We  think  that  the  Judge  was  not  right  in  ruling  that  the 
Appellant  could  not  call  in  question  the  matters  admitted, 
in  any  mode,  or  for  any  purpose.  We  think  that  the  ad- 
mission was  not  conclusive  in  its  nature.  It  was  open  to 
the  Appellants  to  explain  it  away.  They  were  at  liberty  to 
shew  any  such  matters  as  fraud,  misapprehension  or  similar 
circumstances,  which  might  have  completely  removed  the 
effect  of  the  admission.  According  to  our  view  no  evidence 
whatever  was  admissible  if  offered  to  prove  a  forfeiture ; 
but  there  may  have  been  evidence  to  lessen  the  effect 
which  might  have  been  tendered  and  should  have  been 
admitted. 

As  to  the  third  question  we  think  the  adjudication 
of  the  Warden  in  the  case  of  Norton  v,  Neil,  was  not 
binding.  The  whole  of  that  proceeding  appears  to  us  to 
have  been  a  most  illusory  scheme.  We  do  not  understand 
the  object  of  the  parties ;  but  whatever  it  was  we  think 

Q  d 
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the  effect  of  the  decision  of  the  Warden  in  those  proceed- 
ings was  not  to  decide  the  rights  of  the  Sir  William  Don 
Company  as  between  them  and  the  Appellants. 


The  reporters  were  subsequently  obliged  by  a  written 
copy  of  the  questions  and  the  considered  answer  to  each, 
which  were,  by  order  of  the  Court,  forwarded  to  the  Judge 
of  the  Court  of  Mines,  as  follows : — 

"  Firgt  QueHion, — ^Was  it  open  to  the  Appe11flxit8»  upon  the  actual 
"  forfeitnre  under  the  hye-Uws  hy  the  Respondents  of  their  bloc^  daim 
"  for  neglect  of  working  the  same  for  eight  consecutive  days,  exdosiTe 
"  of  excepted  days,  and  without  lawful  excuse,  to  avail  themselves  of 
"  that  forfeiture,  and  lay  off  and  apply  for  registration  of  their  frontage 
«  claim,  on  the  6th  of  August,  1862,  as  stated  in  the  case,  without  first 
proceeding  before  the  Warden  to  obtain  an  adjudication  of  forfeiture 
against  the  Respondents,  under  the  77th  section  of  '  The  Qold-fieM 
"  Ad.' 

"  Answer. — We  are  of  opinion  that  the  Appellants  could  not  have 
"  availed  themselves  of  the  supposed  forfeiture  without  having  first 
"  obtained  the  adjudication  of  the  Warden  on  the  subject. 
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"  Second  (Question. — If  your  Honors  should  be  of  opinion  that  it 
was  open  to  the  Appellants  to  lay  off  and  apply  for  registration  of  a 
frontage  claim,  in  consequence  of  the  forfeiture  of  the  Respondentia 
without  first  proceeding  for  such  an  abjudication  of  forfeiture  under 
the  77th  section,  then  it  will  be  unnecessary  for  your  Honors  to  con- 
sider the  following  question;  but  if  your  Honors  should  be  of  a 
contrary  opinion,  then  I  must  ask  your  Honors  to  answer  the  fol- 
lowing questions : — Was  I  right  in  ruling  that  the  Appellants,  under 
the  circumstances  stated  in  the  case,  could  not  call  in  question  the 
title  of  the  Respondents  as  it  may  have  existed  in  October,  1861,  but 
could  only  show  it  to  have  ceased  subsequently  to  that  date,  and 
prior  to  the  Appellants'  occupation  of  the  ground  ? 

"  Answer. — The  admission  of  the  Appellants  of  the  right  of  the  Sir 
William  Don  Company  is  not,  in  our  opinion,  conclusive  against  the 
Appellants. 


"  Third  Question. — Was  the  adjudication  under  the  77th  aedaon  of 
"  '  The  Gold-fields'  Act'  by  Mr.  Warden  Sherrard,  in  the  case  of  NorUm 
*'  V,  Neil,  of  abandonment  of  the  entire  daim,  so  stated  in  the 
"  case,  such  a  judgment  or  abjudication  as  put  an  end  to  and  deter- 
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«  mined  the  title  of  the  Sir  William  Don  Company,  and  rendered  it  1863. 

**  necessary  for  them  to  acquire  a  new  title,  hy  retaking  up  the  ground  v-*^><'^*^ 

«  under  the  hye-laws  ?  Cmtchmt 


"  Antwer, — The  view  taken  by  the  Judge  of  the  Court  of  Mines  wa», 
"  we  think,  correct.  The  adjudication  of  the  Warden  was  not  followed 
"  op.  It  was  rea  inter  alios  acta.  It  did  not>  in  our  opinion,  put  an 
*'  end  to  the  title  of  the  Sir  William  Don  Company." 


Obahak. 


THOMAS  AND  Othebs,  Appellants,  r.  KINNEAE 

AND    OtHEES,   EeSPONDENTS. 

S  September  12. 

FECIAL  case,  for  the  opinion  of  the  Supreme  Court,  q^  the  hear- 

stated  under  "  The  Oold-fields'  Act,''  No.  32,  sec.  73,  by  the  ^^^"^  *P' 

Judge  of  the  Court  of  JVlines  at  Ballarat,  on  the  hearing  Warden  before 

of  an  appeal  from  the  decision  of  a  Warden.  Mhi2*'c^^- 

eel  for  the 

J.  W.  Stephen,  Trench,  and  Fellows  for  the  Appellants,      tefc^  he  had 

stated  hiB  rea- 

Bunny,  WDermott,  and  Wood  for  the  Bespondents.  ^^^^  ^as 

stopped  by  the 
Judge,  who. 
Bunny  made  a  preliminary  objection. — In  the  Court  of  however,  him- 

Mines  the  other  side  were  nonsuited.     The  special  case,  "elf  assigned 

^  '  no  reasons. 

instead  of  stating  any  point  reserved — any  ground  of  non-  Phdntiifs' 
suit,  or  any  other  question  arising  between  the  parties,  and  for^aroedal 
reserved  by  the  Judge — sets  forth  the  whole  of  the  proceed-  <»w,  and  there 
ings  before  the  Judge,  and  asks  simply,    "Whether  the  eneddiscus- 
Bespondents  {Kinnear  and  others)  had,  by  the  evidence  J*?*^  ^^^S^ 

Judge  as  to 
the  reasons  on  which  the  Judge  was  disposed  to  nonsuit.  After  the  case  had  been  in 
the  hands  of  the  Judge  some  months  a  special  case  was  stated.  In  it  the  whole  of  the 
evidence  was  set  out ;  and  at  the  conclusion  was  asked  simply  the  question,  "  Whether 
the  Respondents  had  by  the  evidence  adduced  at  the  hearing  and  set  out  in  the  case 
now  submitted  established  a  case  which  would  entitle  them,  as  against  the  Appellamts, 
to  the  possession  of  the  ground  of  which  they  sought  to  dispossess  the  Appellants  ?" 
On  a  preliminary  objection  to  the  statement  of  a  special  case  in  such  a  general  way, 

Held^  that  nonsuit  points  should  have  been  stated  succinctly;  and  that  on  the 
special  case  as  stated  the  Court  did  not  know  what  the  difficulty  of  the  Judge 
below  was,  or  what  short  question  he  had  reserved  for  the  Court.  Case,  therefore, 
remitted  to  be  re-stated. 
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adduced  at  the  hearing  and  set  out  in  the  case  now  sub- 
mitted, established  a  case  which  would  entitle  them,  as 
against  the  Appellants  (Thomas  and  others),  to  the  posses- 
sion of  the  ground  of  which  they  sought  to  dispossess  the 
Appellants  V*  Such  a  mode  of  stating  a  special  case  under 
the  Act  is  unusual  and  improper.  It  is  altogether  too  wide 
and  vague,  and  does  not  comply  with  the  requirement  of 
the  Act,  that  the  Judge  shall  "  reserve  a  question  "  for  the 
opinion  of  the  Supreme  Court.  That  which  is  to  be  reserved 
is  some  point  or  points  in  the  case  in  question  between  the 
parties,  not  the  whole  matter  in  dispute  between  the  parties 
thrown  up  in  a  lump  like  this.  The  Mayor  of  Brecon  v. 
Edwards  (J), 


J.  W.  Stephen. — The  case  has  been  in  the  hands  of  the 
Judge  for  some  months,  and  is,  perhaps,  stated  as  it  now 
appears  from  the  difficulty  of  defining  in  writing  the  grounds 
on  which  the  nonsuit  was  decided. 

Stawell,  C.  J. — This  case  was  opened  by  the  Plaintifis 
in  the  Court  of  Mines.  The  counsel  for  the  Defendants 
moved  for  a  nonsuit  before  he  had  assigned  his  reasons, 
and  was  stopped  by  the  Judge,  who,  however,  himself 
assigned  no  reasons.  Plaintiffs'  counsel  intervened,  and 
asked  for  a  case  to  be  reserved;  and  a  discussion  ensued 
but  no  reasons  were  assigned.  Had  they  been  we  should 
have  had  a  point  of  law — of  the  admissibility  or  the  suffi- 
ciency of  evidence ;  but  as  it  is  we  are  in  the  dark.  We 
are  asked  on  a  mere  statement  whether  there  was  any 
case  to  go  to  a  jury.  We  are  disinclined  to  reject  the 
case  altogether.  We,  therefore,  wish  to  know  whether 
there  is  any  objection  to  the  case  being  sent  back  for 
re-statement  by  the  Judge ;  or  if  there  can  be  any  agree- 
ment upon  the  points  on  which  the  opinion  of  this  Court 
is  desired  ? 


(J)  31  L.  J.,  Ex.^>0r  Martin  B.,  p.  373,  and  Wilde,  B.,  p.  374-5. 
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Ikllows  Buggested  that  any  nonsuit  points  might  now  be         l^^S. 
stated  and  argued.  Thoicab 


Bunny  called  on  the  other  side  to  state  the  points  on 
which  the  verdict  was  to  be  disturbed. 

Stawxll,  C.  J. — No;  it  was  for  you  below  to  state 
your  nonsuit  points.  Will  delay  prejudice  either  party? 
[Bunny. — ^Yes ;  we  are  under  an  injunction.  WJDermott. — 
There  is  a  vast  amount  of  gold  locked  up  under  the  control 
of  the  Court.]  The  points  in  difference  must  have  been 
nonsuit  points.  We  think  they  should  have  been  stated 
succinctly.  Our  difficulty  now  is,  that  we  do  not  know 
how  the  case  struck  the  Court,  nor  what  the  difficulty  was, 
nor  what  short  question  has  been  reserved  for  our  opinion. 
K,  however,  both  parties  can  now  agree  what  was  the  actual 
point  of  law  to  be  decided — ^though  it  is  scarcely  doing 
right  by  the  Judge  of  the  Coin*t  of  Mines  that  we  should 
go  so  fisir — ^we  will  entertain  it.  Counsel  for  the  Defend- 
ants should  state  the  grounds  on  which,  in  the  Court 
below,  the  Plaintiffs  should  have  been  nonsuited ;  and  if 
counsel  for  the  Plaintiffs  can  agree  to  the  statement  we 
will  hear  the  argument.  We  cannot  go  into  anything 
unless  you  agree. 

Counsel  could  not  agree. 

Bunny, — I  contend  that  the  other  side  should  state  why 
we  should  be  turned  out  of  possession. 

Stawell,  C.  J. — No ;  you  should  state  the  reasons  why 
the  Plaintiffs  should  be  nonsuited.  However,  as  you  can- 
not agree,  the  case  must  go  back. 

Case  remitted^  to  he  restated. 
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SCHULTZ  ALD  Othees,  Appellants,  v.  DBYBUEGH 

September  12. 


IlSTD   OtHEBS,  BiESPOl^DElErTS. 


Two  adjoining  SPECIAL  case  stated  under  "  The  Gold-fields'  Act,''  No. 

w'^^iSed  ^^'  ^^^-  ^^'  ^^^  ^^^  ^P™^^  °^  *^®  Supreme  Court,  by 
by  two  mining  the  Judge  of  the  Court  of  Mines  at  Beech  worth. 

parties;  the 

upstream 

claim  by  8.  Schultz  and  party  had  summoned  Dryhurgh  and  party 

and  the  down-  before  the  Warden  under  the  Act,  No.  32,  sec.  76,  for 
stream  claim  tmlawfiilly  interfering  with  the  tail-race  of  the  Corn- 
party.  S.  and  plainants  by  raising  a  dam  across  it.  The  Warden  fouDd 
waiter  fro^^  that  there  had  been  no  interference.  The  Complainants 
the  creek,  appealed,  and  at  the  hearing  the  Judge  stated  the  followiiig 

nsed  it  in  .  ^ 

their  claim         ^V^^  case  :— 

for  sluicing 

returned  it  The  Appellants,   Schultz  and  party,  and  Responden^ 

charged  with  J^ryhwrgh  and  party,  are  miners,  working  in  Spring  Creek, 

the  creek  by  a  at  Beechworth.     The  Appellants  and  Respondents  occupy 

ST  rtrai^ht*  adjoining  creek  claims  in  Spring  Creek,  Beechworth,  the 

through  the  claim  of  the  Appellants  being  above  that  of  the  Bespon- 

and  party.  dents.     The  Appellants  work  their  claim  by  diverting  water 

After  a  time  from  the  creek  ;  and  having  used  it  for  sluicing  purposes 

requiring  the  within  the  bounds  of  their  claim,  they  discharge  it  from 

water  m  the  their  claim  by  means  of  a  tail-race  passiag  out  of  their 

tail-race  on  a  ''  x  o 

distant  part 

of  their  own  claim,  diverted  it  at  a  right  angle  by  erecting  a  dam  across  the  tail-raoe. 
At  the  angle  sludge  accumulated  so  that  the  flow  away  irom  the  claim  of  8.  and  party 
of  their  sludge-b^iring  water  was  so  much  impeded  that  it  became  necessary. to  employ 
labour  from  time  to  time  to  remove  the  accumulations  in  the  angle.  If  the  water  in 
the  tail-race  of  8,  and  party  had  remained  as  clear  and  free  from  sludge  as  it  was 
when  diverted  by  them  from  the  creek,  the  dam  complained  of  would  not  have  impeded 
the  flow  of  the  contents  of  their  tail-race.  On  a  complaint  before  the  Warden  by  & 
and  party  against  D.  and  party,  for  interfering  with  the  tail-race  of  8.  and  party,  the 
Warden  held  that  there  was  no  interference ;  and  on  an  appeal  to  the  Judge  of  the 
Court  of  Mines,  a  special  case  was  stated. 

Seld  thereon  that  the  right  interfered  with  (if  any)  was  not  a  "  water-right "  within 
the  meaning  of  the  Act  No.  32,  section  76 ;  that  the  Warden's  jurisdiction  was  doubt- 
ful ;  and  that  the  Complainants,  before  the  Warden,  could  not  insist  that  the  water 
should  flow  in  its  original  de<>p  course  without  any  interference ;  nor  even  insist  on  its 
flowing  at  least  in  some  course  that  would  prevent  the  accumulation  of  sludge  injurious 
to  the  working  of  their  clum. 
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claim  into  that  of  the  Eespondents.  This  tail-race  is  a  vj?^!/ 
narrow  channel  cut  by  the  AppeUants,  and  but  for  the  Sohultz 
interference  complained  of  the  water  would  flow  uninter-  Dj^y^^^H. 
niptedlj  into  this  channel,  which  is  extended  through 
Sespondents'  claim.  The  Appellants  have  bo  worked  their 
claim  for  some  time.  The  Bespondents  lately  required  to 
work  a  portion  of  their  claim  which  could  not  be  done  with 
this  water,  without  diverting  it  from  its  former  course 
through  the  channel  above  mentioned ;  and  they  effected 
their  object  by  placing  a  dam  in  this  channel  at  a  point 
within  their  own  claim,  by  means  of  which  the  water, 
instead  of  proceeding  in  its  former  straight  course,  was 
diverted  at  an  angle  to  that  portion  of  the  claim  of  the 
Sespondents.  The  effect  of  this  dam  is,  that  it  allows  the 
sludge  to  collect  at  this  point  in  the  Appellants'  tail-race, 
and  gradually  so  to  increase  that  it  prevents  the  water, 
thus  charged  with  sludge,  from  flowing  away  firom^  the 
claim  of  the  Appellants,  and  they  are  unable  to  work  their 
daim  unless  thej  incur  the  expense  of  employing  some 
person  to  remove  the  sludge,  as  it  from  time  to  time  collects 
in  the  neighbourhood  of  this  dam.  It  is  admitted  that,  if 
the  water  were  clear  and  free  from  sludge,  the  dam  com- 
plained of  would  not  prevent  the  escape  of  the  water.  The 
opinion  of  the  Supreme  Court  is,  therefore,  requested, 
whether  the  Appellants  can  insist  that  the  water  should 
flow  in  its  former  course,  in  its  deep  channel,  without  any 
interference,  or  at  least  in  some  course  that  will  prevent 
the  accumulation  of  sludge  injurious  to  the  working  of  their 
claim ;  or  whether  it  is  not  the  duty  of  the  Appellants  to 
remove  such  sludge,  as  they  would  be  compelled  to  do  with 
ordinary  tailings.  The  bye-laws  of  Beechworth  Mining 
Board,  from  its  constitution  in  1858,  may  be  referred  to,  as 
they  may  be  applicable  to  the  present  case. 

Bye-law  No.  26,  of  10th  March,  1863,  is  as  follows :—  ' 
^  No  claim  or  race  holder  shall  permit  any  water  used  on 
^  or  in  connection  with  his  claim  or  race  to  flow  upon  or 
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"  into  any  other  claim  or  race  (whether  uaed  for  conTeying 
'^  water  to  or  from  the  claim),  and  shall  keep  all  tailings  or 
'^  sludge  from  his  claim  clear  of  any  other  claim  or  raee, 
"  unless  with  the  consent  of  the  owner  of  such  other  claim 


"  or  race." 


Fellows  for  the  Appellants,  Schultz  and  party,  Com- 
plainants before  the  Warden. — We  cut  this  race  before  the 
Respondents  took  up  their  claim.  That  must  be  assumed. 
It  does  not  appear  on  the  case,  but  if  it  is  not  conceded  the 
case  should  go  back  to  be  re-stated.  Then,  the  race  being 
cut,  and  we  being  in  occupation  of  it,  our  occupation  and 
enjoyment  is  interfered  with  by  the  Respondents.  The  tail 
race  is  as  essential  to  our  enjoyment  as  the  head  race.  At 
what  point  between  them  and  us  does  our  right  end  ?  We 
could  dirert  the  water  altogether,  and  they  have  no  right  of 
complaint.  How,  then,  can  they  interfere  so  as  to  defeat 
our  enjoyment  altogether?  The  use  of  the  water  for 
removing  sludge  is  the  very  use  contemplated  by  the  Act 
and  the  bye-laws.  The  deposit  of  sludge  is  not  caused  hj 
us.  The  case  shews  that  if  it  were  not  for  the  dam  which 
they  have  made  in  their  own  claim,  the  water  would  carry 
off  the  sludge  from  them  equally  as  from  us. 

Wood  for  the  Respondents,  Dryhurgh  and  party,  Defend- 
ants before  the  Warden. — ^The  question  is,  whether  the 
person  who  makes  a  nuisance  is  not  the  person  who  should 
remove  it?  They  have  no  "  occupation  "  of  this  race  in  the 
same  sense  as  a  riparian  proprietor  may  have  occvpation  of 
an  easement,  or  incorporeal  right  in  respect  of  his  dominant 
tenement  to  a  particular  flow  of  a  stream  over  a  servient 
tenement.  They  have  only  a  right  to  the  use  of  the  water 
which  ia  diverted  by  the  race  so  long  as  such  water  is  on 
their  own  claim.  Their  rights  are  not  at  common  law. 
Possibly  they  may  have  an  action  at  common  law.  Their 
rights  exist  only  under  "  The  Gold-fields'  Act.'*  Section  7^ 
empowers  the  Warden,  on  complaint  of  any  person  that 
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any  other  person  "  has  unlawfully  interfered,  in  any  way 
whatever,  with  any  water-right,  or  other  easement,"  to  go 
on  the  claims  of  the  parties,  and  adjudicate,  and  cause  the 
person  found  to  have  occupied  or  encroached,  and  his  ser- 
vants, implements,  and  chattels,  to  remove  from  the  land 
so  ^icroached  upon  or  occupied.  Section  8  entitles  the 
owner  of  a  miner's  right  to  "  cut,  construct,  and  tue  races 
"  and  dams  for  mining  purposes,  through  and  upon  any 
"  Crown  lands,  and  to  divert  and  use,  for  mining  purposes, 
"  any  water  which  Her  Majesty  could  lawfully  divert  and 
"  use."  Section  1  defines  "  mining  purposes  "  as  the  pur- 
poses of  obtaining  gold  by  using  any  method  whereby  the 
soil,  &o.  (among  other  things  specified),  is  *'  washed  for  the 
"  purpose  of  obtaining  gold."  Therefore  the  Warden  has 
jurisdiction  only  on  this  point,  to  hear  and  determine  a 
complaint  that  a  person  has  interfered  with  water  diverted 
and  being  used  for  washing  the  soil  to  extract  the  gold. 
How  can  it  be  said  that  the  water  with  which  we  are  said 
to  be  interfering,  and  which  has  left  their  claim,  is  being 
used  for  this  purpose  after  it  has  left  their  claim  P  So  far 
as  the  water  alone,  without  the  sludge,  is  concerned,  they 
are  not  using  it  after  it  has  lefb  them.  So  far  as  concerns 
the  water  still  on  their  claim,  it  is  not  backed  up  by  the 
dam  alone ;  for  it  is  admitted  that  if  the  water  were  clear, 
as  they  at  first  got  it,  the  dam  would  not  interfere  with  its 
flow,  or  with  their  full  enjoyment  of  it.  It  is  the  sludge 
which  causes  the  dam  to  back  up  the  water,  and  the  sludge 
is  a  nuisance  of  their  own  making.  Why,  then,  should 
not  they  be  at  the  trouble  of  removing  it  ?  The  water- 
right  under  the  Act  is  not  an  easement  in  the  legal  sense. 
What  is  meant  there  is,  simply,  the  right  to  divert  the 
water,  and  use  it,  and  then  return  it.  The  '*  easements  " 
mentioned  by  the  Act  are  the  rights  of  cutting  timber,  Ac, 
there  mentioned.  As  this  right  is  created  by  the  Act,  it 
must  be  enjoyed  strictly  under  it ;  and  the  statutable  reme- 
dies given  by  the  Act  must  be  confined  to  the  statutable 
rights  given  under  it.     What  is  contemplated  by  the  76th 
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1868.  section  is  an  actual  trespass  on  the  use  of  water  diverted 
ScHULTz  ^^d  Btill  actually  being  used  for  mining  purposes.  The 
Warden  can  easily  ascertain  the  fact  of  an  actual  trespsaB. 
He  is  not  to  go  into  questions  of  incorporeal  rights  in  the 
flow  of  waters,  natural  and  artificial — the  law  as  to  some  of 
those  rights,  and  the  correlative  injuries  to  them,  being  the 
most  abstruse  and  difficult  that  can  come  before  the  higher 
courts.  The  Warden  is  generally  a  layman,  and  it  cannot 
be  supposed  that  such  questions  w^ere  committed  to  his 
jurisdiction.  Over  the  same  class  of  injuries  to  the  daim 
itself — ^the  land — ^injuries  other  than  those  of  actual  trespass 
the  Warden  has  no  jurisdiction.  For  snch  the  sufferer 
must  go  to  the  superior  courts.  Then  the  bye-law,  No  26> 
binds  them  to  clear  away  their  sludge  just  as  they  must 
and  do  clear  away  their  tailings.  [jBorry,  J. — ^You  aay 
they  have  no  right  to  a  sludge-race,  only  to  a  water-race  ?] 
Exactly  so.  They  have  no  easement,  nor  indeed  any  other 
sort  of  right  under  the  Act,  as  to  their  sludge ;  only  a  right 
to  divert  and  use  the  water,  and  return  it,  or  allow  it  to 
flow  forward,  in  the  same  condition,  unadulterated  by 
sludge,  in  which  they  took  it  from  the  creek.  Wood  v. 
Waud  (k) ;  Emhry  v,  Owen  (J) ;  Sampson  v,  SoddinoU  (»). 

Stawell,  C.  J. — We  doubt  whether  this  question*  is 
within  the  jurisdiction  of  the  Warden,  under  the  Act. 
The  76th  section  prescribes  those  cases  which  may  go 
before  his  Court,  and  this  case  does  not  fall  within 
any  category  there  named.  The  nearest  class  of  rights 
there  mentioned  to  the  right  here  interfered  with  is  that  of 
water-rights.  But  the  right  interfered  with  here,  if  any,  is 
not  a  water-right  within  the  meaning  of  that  section.  Hie 
first  question  reserved  must  therefore  be  answered  in  the 
negative. 

Question  reserved  answered  in  ike 
negative. 

(k)  3  Ex.  748.  (0  6  Ex.,  853.    . 

(«)  1  C.  B.,  N.S.,  590. 
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In  be  GEOEGE  GAERAED,  Abticled  Cleek.  vi?^ 

y.y  September  14. 

Jo ELLOWS  moved  the  admission  of  Mr.  Garrard  as  an  ^vij^^iTan  ar- 
attomej,  &c.     The  substance  of  his  affidavits  was  as  fol-  tided  clerk 
lows : — Mr.  Garrard  was  articled  to  Mr.  Malleson,  of  the  g^me  yeail 

&nsi  of  Muttlehury  and  Malleson,  in  1868,  and  served  his  of  his  articles 

been  absent  in 
articles  for  two  years  under  the  personal  control  of  Mr.  Castlemiune 

Malleson,  in  Melbourne,  but  served  the  other  three  years  ^'^^'**^^* 
by  conducting  for  Mr.  Malleson^s  firm  a  branch  office  business  of 
thereof  at  Castlemaine.     Mr.  Garrard  was  for  a  year  pre-  ^^  ^  j^^j. 
vious  to  the  articles,  in  the  employment  of  Mr.  Muttlehury,  boome;  al- 
as a  clerk,  and  performed  his  duties  so  well  as  thereby  to  elerk  was 

obtain  his  articles  from  Mr.  Malleson.     Mr.  Garrard  was  frequently  at 

Melboame 
for  some  years  previously  engaged  as  a  clerk  to  Mr.  J.  A.  and  the  master 

J,  Maegregor,  a  soUcitor  of  the  Court.     On  such  facts  he  ^^^^ 
contended  that  the  Court  should  hold  that  there  had  been  and  in  all 
a  sufficient  service.     The  rule  that  the  service  must  be  ^^J^  the 
personal  is  not  inexorable  as  to  the  whole  period  of  the  master  was 
articles.      Farrer's  case,  cited  in  ex  parte  Brutton  (»)  ;  although  the 

HilVs  case  (q).    There  the  service  was  elsewhere,  but  was  clerk  had  en- 

joyed  means 

deemed  to  be  "  with  the  consent  and  for  the  purposes  of  in  years  pre- 
the  original  master."     So  in  Ex  parte  Llewellyn  {p),  the  '^i^^ 
service  was  for  a  whole  year,  at  a  place  sixteen  miles  away  learning  his 
from  where  the  master  practised ;  and  the  master  "  seldom  ^'^^^  that 
attended"  where  his  clerk  was.    Here  the  clerk  was  serving  the  service 
at  the  express  desire  and  solely  for  the  purposes  of  the  cient,  and 

master,  at  Castlemaine ;  every  day  the  work  done  was  com-  ^^^^s'O'^ 
.  ^  J       J  postponed. 

municated  by  letter ;  all  conveyances  were  forwarded,  to  be 
settled  by  the  master ;  the  master  was  fr^uently  at  Castle- 
maine, and  the  clerk  frequently  at  Melbourne ;  and  in  all 
cases  of  difficulty  the  master  was  consulted,  and  instructed 
and  directed  the  clerk.  So  the  service  remained  perfect, 
and  the  means  of  learning  his  profession  as  complete,  as  if 

(»)  23  L.J.,  Q.B.,  291.  (o)  7  T.  R.,  466. 

{p)  12  L.J.,  Q.B.,  138. 
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]^^\      the  clerk  had  remained  under  the  eye  and  personal  control 
In  re         of  his  master. 


Gabrasd. 


Jiftchie,  Q.C.  for  the  Law  Institute,  opposed  the  admiB- 
sion. — What  did  this  seryice  amount  to  but  that  the  clerk  vaa 
acting  independently  in  eyery  respect  sa  an  attorney,  exc^t 
that  he  did  not  get  the  profits,  but  was  a  mere  feeder  to  the 
office  of  the  firm  in  Melbourne  P  Of  course,  it  is  the  direct 
object  in  such  a  case  to  employ  only  an  articled  clerk — a 
person  under  the  status  of  an  admitted  attorney — as  he 
cannot  imitate  the  Confederate  States,  and  make  a  dan- 
gerous declaration  of  independence  on  his  own  accomit 

Stawbll,  C.  J. — We  wiU  not  trouble  you  further,  Mr. 
Michie,  We  think  that  this  arrangement,  by  which  an  articled 
clerk  conducts  a  business  for  his  absent  master,  a  memb» 
of  a  firm  in  Melbourne,  in  such  a  maimer  as  the  affidavits 
disclose  is  very  objectionable.  If  once  it  were  in  any  way 
sanctioned,  there  are  no  limits  to  which  it  may  not  be  ex- 
tended, and  we  may  have  offices  lending  their  names  to  branch 
offices  all  over  the  colony.  This  gentleman  served  a  number 
of  years  in  Melbourne.  He  ought  to  be  allowed  credit  for 
those  years.  The  date  of  his  departure  for  Castlemaine  ia 
not  accurately  fixed  in  the  affidavit  on  which  his  admission 
is  opposed.  But,  giving  him  full  credit  for  all  the  time  be 
has  served  in  Melbourne,  in  the  office  of  his  master — ^three 
years — ^there  are  yet  two  years  wanting ;  and  his  admiaaion 
must  be  postponed  for  those  two  remaining  years. 

Admission  refuted. 


END  OF  MICHAELMAS  TERM. 


CASES 


ARGUED  AND  DETERMINED 

IS  TEX 

Sivipxtmt  Court  ot  Vitioxia, 

IH 

HILARY  TERM,  27  VICTORIA:. 


The  Judges  who  sat  in  Banc  in  this  term  were— 

Stawbll,  C.  J.  Williams,  J. 

Babat,  J. 


THOMAS  Aim  Othbbs  (NELSON  COMPANY)  Ajpbl- 
LANTS,  V.  KINNEAE  akb  Othees  (WORKING 
MINERS'  COMPANY)  Respondents.  k]^^ 

^^  Nov,  21,  24b 

V^UESTION   in   the  form  of  a  special    case  for  the  Under  Role 
opinion  of  the  Supreme  Court,  reserved  by  the  Judge  of  ^  ^  ^^.  -?*^ 
the  Court  of  Mines  at  Ballarat,  on  the  heanng  of  an  appeal  DUtrictRul^, 
from  the  decision  of  a  Warden.  j^^^l^sef  L 

follows  ! 

"  Claims  npon  all  recognised  leads  or  g^ntters  shall  be  of  an  indefinite  width  until  soch 
"  leads  or  gratters  are  found,"  &c. ;  the  lead  or  gutter  is  found  when  it  is  first  struck  in 
the  successive  claims  hy  the  claimowners  who  search  for  it  there ;  and  the  finding  is 
not  postponed  tUl  the  course  of  the  lead  or  gutter  has  heen  verified  in  all  its  sinuosities 
within  the  claim. 

Under  Rule  V  III.  of  the  BaUarat  Mining  Digtrict  Mules,  gazetted  12th  June,  1856, 
as  follows : — "  In  cases  where  the  gutter  or  lead  changes  its  course  from  the  supposed 
"  one,  the  position  of  the  original  claims  shall  be  changed  accordingly,  taking  precedence 
"  according  to  their  numbers,"  it  is  not  competent  for  a  claimholder  in  a  proceecUng 
before  the  Warden  under  No.  32,  sec.  77,  to  eject  another  occupying  claimholder,  on 
the  basis  that  the  lead  has  changed  its  directioT.,  and  that  a  measurement  along  its 
sinuosities  will  give  the  occupying  claimholder  more  than  his  proper  length  of  the  lead. 

Semble,  that  Rule  VIII.  of  the  BaUarat  Mining  District  Rules,  gazetted  12th  June, 
1866,  gives  to  the  Mining  Surveyor  in  some  cases  power  to  shift  the  whole  of  the 
daims  on  a  lead  simultaneously,  and,  perhaps,  more  tluui  once. 

▼OL.  11. — ^LAW.  B 
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In  the  Warden's  Court  Ennear  and  party  (Working 
Miners'  Company)  summoned  Thomas  and  pariy  (Nelson. 
Company),  under  " The  Oold-Jields'  Acty'  No.  32,  sec.  77, 
for  that  the  Nelson  Company  were  in  possession  of  and 
claimed  to  occupy  a  portion  of  Crown  lands  on  the  com- 
bined Frenchman's  and  White  Horse  Leads,  the  whole  of 
which  land  the  Working  Miners'  Company  said  they  wero 
"entitled  to  take  possession  of  and  occupy,  by  yirtue  of 
"  their  miners'  rights,  for  mining  purposes."  The  Warden 
determined  that  the  Working  Miners'  Company  w«« 
entitled  to  take  possession  of  and  occupy  the  land  claimed, 
which  he  described  on  a  plan,  and  he  ordered  accordingly. 


The  Nelson  Company  appealed  to  the  Court  of  Mines. 
In  the  Court  of  Mines,  it  was  admitted  by  the  Walking 
Miners'  Company  that  they  could — ^in  this  proceeding  by 
way  of  ejectment  against  the  Nelson  Company  in  actual 
possession — only  succeed  on  the  strength  of  their  own  titl& 
The  Judge  of  the  Court  of  Mines  held  that  the  Working 
Miners'  Company  had  not  so  succeeded  in  their  own  case, 
and  he  intimated  that  he  should  determine  against  them, 
as  if  by  non-suiting  them.  But  he  desired  to  give  an 
opportunity  to  review  his  decision;  and  as  there  is  no 
appeal  under  sec.  71  of  "  The  QoU-fields^  Act "  jfrom  a 
decision  of  the  Court  of  Mines,  given  on  appeal  from  tbe 
Warden,  he  stated  a  question  for  the  opinion  of  the 
Supreme  Court,  under  section  70  of  the  Act. 


The  question  so  stated  was  in  these  words : — 


^  Whether  the  Bespondents  (Working  Miners'  Company)  had,  lij 
the  evidenoe  adduced  at  the  hearing  and  set-ont  in  the  case  nofw  mb- 
mitted,  estahlished  a  case  which  wonld  entitle  them  as  against  tbe 
AppeUants  (Nelson  Company)  to  the  possession  of  the  gpnonnd  of  wbidi 
they  songht  to  dispossess  the  Appellants  (Nelson  Company).'* 

The  case  thus  set  forth,  and  the  question  thus  stated, 
came  before  the  Court  last  term.  The  Court  then  erpresaed 
a  desire  to  be  fiimished  with  the  points  on  which  the  non* 
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•nit  was  based ;  and  for  the  purpose  of  having  those  stated 
hj  the  learned  Judge  of  the  Court  of  Mines,  the  case  was 
remitted  to  him  (q).  It  now  returned  to  the  Court  with 
the  following  additional  statement : — 


1868. 

THOlLiB 

V, 


"  The  spedal  case  haying  been  returned  by  their  Honors  the  Jndges 
of  the  Supreme  Court  to  the  Jadge  of  the  Court  of  Mines,  Ballarat,  to 
itate  hia  reasons,  the  foUowing  has  been  added  by  the  said  Judge  of 
the  said  Court  of  Mines : — In  compliance  with  the  request  of  your 
Honon,  I  add  the  following  statement  of  the  ground  of  my  opinion 
ezpreflsed  at  the  triaL 

'*  The  learned  counsel  for  the  Respondents  stated  that  the  Respon- 
dents were  in  the  position  of  Flaintiflb  in  ejectment  who  would  have  to 
recover  upon  the  strength  of  their  own  title,  and  that  they  had  to 
eitablish  the  aflSrmative  of  the  issue,  which  was  in  substance  the 
following,  yiz. : — That  the  Respondents  (Working  Miners'  Company)* 
the  complainants  before  the  Warden,  were  entitled  to  take  possession 
of  and  occupy,  by  virtue  of  their  miners'  rights,  a  certain  portion  of 
Crown  land,  or  lead  under  Crown  land,  which  the  Appellants  (Nelson 
Company)  had  in  possession,  and  claimed  to  occupy. 

"  This  issue  may  be  looked  upon  as  a  mixed  issue  of  law  and  h^ 
and,  having  considered  the  evidence,  I  came  to  the  conclusion  I  have 
expressed  in  the  case ;  and  the  ground  of  my  opinion  was  that,  assum- 
ing all  the  oral  testimony  adduced,  and  which  is  set  out  in  the  case,  to 
be  truthful,  and  the  documentary  evidence,  also  set  out,  to  be  genuine, 
the  legal  effect  of  that  evidence  was  not  to  entitle  the  Respondents 
to  any  portion  of  the  Frenchman's  Lead,  or  of  the  combined  French- 
man's and  White  Horse  Leads,  lying  under  any  portion  of  the  claim  of 
the  Appellants  (that  is  to  say,  of  the  Crown  land  in  possession  of  the 
Appellants),  as  that  claim  was  described  by  the  surface  boundaries  of 
the  respective  claims  of  the  Appellants  and  Respondents,  as  laid  off 
between  the  two  companies  in  1856,  and  subsequently  very  slightly 
re-adjusted  (as  to  the  eastern  boundary  of  the  Working  Miners'  and 
the  south-west  boundary  of  the  Nelson  Company),  v^th  the  acquiescence 
of  both  companies  in  1859. 

"  The  evidence  on  the  contrary  shewed,  in  my  opinion,  that,  in  the 
proceeding  then  pending  in  the  Court  as  between  the  Appellants  and 
Respondents,  the  Appellants  were  entitled,  under  the  various  rules  and 
bye-laws,  to  remain  in  possession  of  the  gutter  under  their  surface 
boundaries,  and  to  the  whole  of  the  Frenchman's  Lead,  or  combined 
Frenchman's  and  White  Horse  Leads,  under  those  boundaries,  although 
it  was  of  greater  length  than  the  limited  extent  of  648  feet  aUowed  by 
the  rules  in  force  in  1856;   and  I  was  of  this  opinion  in  whatever 


{q)  Vide  wpm,  p.  221. 
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aspect  I  viewed  the  caae — ^whether  u  one  between  theie  oompsnies  of 
an  fdleged  change  in  the  course  of  the  lead — ^whether  as  between  them 
as  the  holders  of  claims  nnmbered  82  and  83  npon  the  lead;  thst  ti, 
assuming  that  the  Appellants'  claim  ended  wherever  under  the  mles  of 
1856,  or  any  subsequent  rules,  with  reference  to  the  actual  course  ind 
length  of  gutter  or  lead  from  the  datum  point  upon  the  lead  Claim  82 
should  end ;  and  that  the  Respondents'  claim,  83  (and  the  followiiig 
numbers  held  with  it),  should  commence  upon  the  actual  lead  where 
Claim  82  should  end ;  or  whether  viewed  as  being  the  case  of  holders  of 
miners'  rights  strangers  to  both  companies,  or  sets  of  daimholden,  bot 
claiming  to  occupy  the  land  beyond  the  line  A  B,  upon  the  groaad  of 
defective  title  to  it  in  the  Appellants,  upon  any  allegation  that  tbe 
Appellants,  as  original  daimholders  or  shareholders  under  a  former  and 
early  rule  which  gave  only  so  limited  a  length  as  648  feet,  had  omitted 
to  take  the  necessary  steps  to  acquire  the  greater  length  of  gotter 
given  to  claims  by  more  recent  rules  and  bye-laws,  or  on  account  of  anj 
other  supposed  defect  of  title  in  the  Appellants. 

''  The  correctness  or  incorrectness  of  this  opinion  1  was  wining  to 
submit  to  the  decision  of  your  Honors,  it  being  conceded  thst  the 
parties  would  have  had  no  right  of  appeal  from  the  Court  of  Mioes 
sitting  in  its  appellate  jurisdiction ;  and  I,  therefore,  conceiving  that 
the  terms  of  the  70th  section  of  "  The  Oold-fieldt^  Act,"  which  pro- 
vides, *  That  it  shall  be  lawful  for  the  Judge  of  such  Court,  if  he  shall 
think  fit,  to  reserve  any  question  in  the  form  of  a  spedal  case  for  the 
opinion  of  the  Supreme  Court,'  enabled  me  to  do  so,  submitted  tbe 
questions  stated  in  the  case,  namely — '  Whether  the  Respondents  had 
by  the  evidence  adduced  at  the  hearing,  and  set  out  in  the  case  sob- 
mitted,  established  a  case  which  would  entitle  them  as  against  tbe 
Appellants  to  the  possession  of  the  ground  of  which  they  sought  to 
dispossess  the  Appellants.'  My  wish  being  to  enable  the  parties  to 
obtain  the  opinion  of  your  Honors  of  the  legal  effect  of  the  evidence 
adduced  at  the  trial  upon  their  right  in  question  in  the  appeal  tfaea 
before  me,  and  as  the  legal  effect  of  the  evidence  adduced  at  a  trial  is  a 
question  of  law  which,  by  the  common  law,  the  parties  themsdves 
might  in  a  trial  at  bar,  or  at  Nisi  Friue  by  '  demurrer  to  evidence,' 
withdraw  from  the  consideration  of  the  jury,  and  reserve  for  the  opinion 
of  the  Court  above,  1  conceived  that  I  might  properly  consider  that  the 
question  of  the  legal  effect  of  the  evidence  upon  the  issue  between  tbe 
parties  was  a  question  coming  within  the  term  '  any  question,'  used  in 
the  70th  section  of  «  The  Gold-Jleld^  Act,"  and  1  accordingly,  in 
effect,  reserved  that  question;  and  I  considered  that  to  have  given  my 
'  reasons '  for  my  '  opinion '  would  have  been  possibly  somewhat  unn»> 
oessarily  to  have  withdrawn  your  Honors'  attention  from  the  oni|f 
question  which  I  did  reserve,  namely — ^the  legal  effect  of  the  eridenee 
adduced  at  the  trial  upon  the  issue  between  the  parties.' 


M 


Bunnt/,  with  whom  were  McDemiott  and  RUows,  for 
the  AppellantB. 
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J.  W,  Stephen,  with  whom  were  Trench  and  Wood,  for      ^i^^^ 
the  BespondentB.  Thomab 

V. 

ElNNBAB. 

The  facts  proved  by  evidence  or  admisBion  were  these : — 
That  both  companies  took  up  contiguous  claims  on  the 
Frenchman's  Lead  in  1856 ;  that  such  claims  were  marked 
oat  on  the  supposed  course  of  the  lead  by  the  Surveyor  of 
the  lead  at  that  time ;  that  one  portion  of  the  boundary 
between  the  companies  was  altered  at  the  request  of  the 
Working  Miners'  Company,  and  with  the  consent  of  the 
Nelson  Company,  in  1859 ;  that  the  common  boundary  line 
of  these  two  companies  was  the  eastern  exterior  line  of  the 
Miners'  Company,  and  the  western  exterior  line  of  the 
NelBon  Company ;  that  in  another  litigation  of  which  the 
Working  Miners'  Company  gave  evidence  the  Nelson  Com- 
pany had  admitted  their  eastern  boundary  to  be  at  a  certain 
point  shown  on  the  maps ;  and  that  a  line  measured  from 
this  point  westward  to  the  claim  of  the  Working  Miners' 
Company  would,  if  it  followed  the  actual  course  of  the 
gatter,  be  far  more  than  648  feet,  in  fact,  nearly  a  mile, 
while,  if  such  line  were  measured  straight  across  the 
claim  in  the  direction  of  the  supposed  course  of  the 
reef  as  the  claim  was  laid  out  in  1856,  it  would  be  but 
648  feet  exactly. 

On  these  facts  the  United  Miners'  Company  had  con- 
tended that  by  virtue  of  the  bye-laws  relating  to  frontage 
daims,  the  Nelson  Company  were  entitled  only  to  have 
their  648  feet  measured  along  the  gutter,  or  nearly  so; 
and  that  either  under  Bye-law  VIIL,  or  by  some  other 
machinery,  the  Working  Miners  were  entitled  to  the 
Warden's  order  putting  them  in  possession  of  so  much 
land  as  their  numbers  entitled  them  to,  commencing  at  the 
end  of  the  648  feet  along  the  gutter,  which  the  Nelson 
Company  were  entitled  to  have  measured  to  them  from 
the  point  where  they  had  admitted  their  eastern  boundary 
to  be. 
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The  Nelson  Company  bad  contended  that  they  were 
entitled  to  retain  the  whole  of  the  ground  marked  off  in 
1856,  as  corrected  in  1859,  along  the  then  supposed  coone 
of  the  gutter,  whether  the  gutter  run  straight  along  as  wu 
supposed,  and  traversed  their  claim  bj  the  shortest  route 
across  it,  or  whether  it  meandered  about  within  the  claim 
and  traversed  it  by  a  circuitous  route,  giving  a  fiur 
greater  length  of  gutter  than  the  shortest  measure  acroBS 
the  claim  (r). 


Stawbll,  C.  J.,  delivered  the  judgment  of  the  Court:— 

This  was  a  proceeding  in  the  Warden's  Court  at  Bal- 
larat,  under  sec.  77  of  '<  The  Ghld^lds*  Act,*'  to  recover 
possession  of  a  portion  of  a  frontage  claim,  in  the  occupa- 
tion of  the  Nelson  Company,  which  the  Working  Miners' 
Company  claimed  to  be  entitled  to  be  put  in  posseesioo 


(r)  The  mining  Uwi  bearing  on 
the  labjeot^the  BaUarat  Mimmg 
Diitrict  Rules,  gazetted  on  the 
12th  June,  1856,  Nos.  V.,  VI., 
YIII.,  and  IX.,  are  as  fbllow : — 

*'y.  IV-oniage  CZomm.— Claimg 
npon  all  recognised  leads  or  gut- 
ters shall  be  of  an  indefinite  width 
until  such  leads  or  gatters  are 
found,  when  the  extent  of  claims 
fbr  eight  (8)  men  npon  the  ascer- 
tained lead  or  gutter  shall  be 
according  to  the  classification 
herein  named,  and  the  Warden 
of  the  district  shall  determine 
when  and  where  this  rule  is  ap- 
plicable. 

"  VI.  All  clahns 

shall  be  marked  at  right  angles 
with  the  supposed  course  of  the 
lead,  and  a  wall  of  six  (6)  feet 
shall  be  left  between  each  claim. 

<<  VIII.  Potition  qf  Claimi  in 
eai9  qf  DetnaHon  qf  Lead*. — In 


eases  where  the  gntter  or  Issd 
changes  its  course  from  the  sup- 
posed one,  the  position  of  the 
original  daims  shall  be  changed 
accordingly,  taking  preoedsoee 
according  to  their  numbers. 
"  IX.  OroeeamdJtmeium  Leads. 

—In  the  case  of  cross  leads*  tix^ 
where  one  lead  crosses  and  inter- 
sects another  lead,  claims  shall  be 
g^ranted  upon  such  leads  subject  to 
the  conations  herein  mentioned 
for  frontage  daims.  The  cbum- 
owners  upon  each  lead  shall  have 
the  protection  from  the  chum- 
owners  on  adjoining  leads.  Upon 
the  junction  of  two  leads  the 
mining  parties  vcptm  such  lesdi 
shall  take  precedence  on  the  lesd 
according  to  the  date  of  thdr 
re^stration,  and  those  partiei 
that  in  consequence  ha?e  to  re- 
move ahead  of  the  lead  shall  take 
precedence  in  the  manner  afbre* 
said.'' 
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of  hj  the  WardeiL  The  Warden  determined  in  fevop  of  ^  ^fj^ 
the  Working  Miners'  Company,  and  the  Nelson  Company 
appealed  to  the  Court  of  Mines.  In  the  Court  of  Mines 
the  Working  Miners'  Company  were  nonsuited — or,  at 
least,  an  intimation  was  given  by  the  Judge  that  they 
should  be  nonsuited — ^and  then,  at  the  request  of  their 
counsel,  a  question  was  reserved  by  the  Judge  for  the 
opinion  of  this  Court. 

In  the  case,  as  sent  to  us  last  term,  the  reasons  for  the 
nonsuit  were  not  disclosed.  We  considered  it  necessary 
to  obtain  them  in  order  to  prevent  the  recurrence  of 
what  has  too  frequently  happened  in  the  Courts  of  Mines 
and  in  this  Court,  that  the  case  has  been  decided  in 
the  Court  appealed  from  on  one  basis,  and  after  hearing 
one  set  of  arguments,  and  then  in  ignorance  of  the  reasons 
for  that  decision  decided  in  this  Court  on  another  basis, 
and  after  hearing  an  entirely  different  set  of  arguments^ 
The  result  has  been  very  unsatisfactory  to  both  Courts. 
They  have  run  in  parallel  lines ;  the  decision  of  this  Court 
has  not  been  a  decision  on  the  points  in  difference  in  the 
other  Court ;  and  the  parties  have  been  put  to  a  great  and 
unnecessary  expense.  Those  reasons  have  now  been  in- 
serted by  the  Judge  of  the  Court  of  Mines. 

The  question  has  been  fisdrly  stated  on  behalf  of  the 
Working  Miners'  Company,  and  it  turns  on  the  local  regu- 
lations of  the  Ballarat  mining  district,  which  were  gazetted 
on  the  12th  June,  1856.  It  may  be  easy  to  criticise  these 
regulations,  passed  by  practical  men  many  years  ago ;  but 
throughout  them  it  does  not  appear  distinctly  what  mean- 
ing is  to  be  attached  to  the  words  ''  the  gutter  being 
found."  There  is  no  distinction  clearly  drawn  between 
the  supposed  course  and  the  actual  course  of  the  gutter  for 
all  purposes.  In  one  sense  the  gutter  is  not  found  till  it 
is  actually  worked  out — ^it  is  only  then  that  every  turning 
of  it  is  known ;  but  in  another  it  is  found  when  it  is  first 
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struck  in  the  Buccessive  claims  by  the  claimovnen  who 
search  for  it  there.  When  struck  it  may  naturally  be 
supposed  that  it  wUl  continue  generally  in  its  main  coune. 
Begulation  Y.  says,  claims  upon  all  recognised  leads  shall 
be  of  an  indefinite  width  until  such  lead  is  found.  There 
is  no  question  as  to  the  width  on  either  side  of  the  gutter ; 
the  difficulty  is  in  reference  to  the  length  along  the  coniae 
of  the  gutter.  The  law  says  the  claims  shall  be  of  in- 
definite width  until  found,  "  when  the  extent  of  claims," 
for  a  certain  number  of  men,  is  to  be  according  to  a  scale 
given.  What  is  the  meaning  of  the  word  "found"  there? 
Does  it  mean  found  in  every  inch  of  its  course  in  all  its 
sinuosities  P  If  so,  how  is  it  to  be  so  found  ?  How  is  the 
gutter  found  in  claim  after  claim  ?  Not  by  following  it 
through,  but  by  sinking  shafts  in  each  claim — ^shafts  involv- 
ing the  outlay  of  extraordinary  labor  and  enormous  sums 
of  money.  The  shaft  must  be  in  the  centre  of  the  claim 
as  that  claim  is  originally  marked  out.  What  is  to  become 
of  a  shaft  thus  sunk  if,  as  between  two  adjacent  claim- 
holders,  the  course  of  the  gutter  turns  out  to  be  such  that 
the  shafts  of  both  claims  fall  within  the  new  claim  of  one 
only.  If  the  claims,  as  laid  out  at  first,  are  not  to  be  the 
same  at  last,  is  all  the  money  laid  out  to  be  lost  to  those 
who  have  not  only  discovered  the  gold  for  themselves,  but 
for  all  others  in  that  locality. 


No  doubt  there  is  difficulty  in  any  legislation  upon 
this  subject;  but,  by  conmion  consent  under  these  bye- 
laws,  the  Mining  Eegistrar  lays  out  the  claims.  Assuming 
a  supposed  line  to  be  the  actual  line  of  the  gutter,  he  lays 
out  the  successive  claims  at  right  angles  to  this  supposed 
course.  In  this  case  the  Working  Miners'  Company,  or 
their  predecessors,  and  the  Nelson  Company  took  up  claima, 
as  thus  marked,  along  the  supposed  course  of  the  lead. 
These  claims  gave  each  his  proper  length  measured  acroes 
the  centre,  without  reference  to  their  width  on  each  side. 
They  were  in  possession  in  1856  or  1857,  and  have  been  in 
actual  possession  ever  since. 
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The  Working  Miners'  Company  contend  now,  when  the  ^  ^|^« 
ground  (the  648  feet  to  which  they  would  limit  the  Nelson 
Company)  has  been  almost  worked  out,  that,  as  the  Nelson 
Company  admitted,  in  another  litigation,  that  their  eastern 
boundary  was  at  a  certain  point  on  the  centre  of  the  gutter, 
it  is  competent  for  them  (the  Working  Miners'  Company) 
to  draw  a  circle  with  a  radius  of  648  feet  from  that  point 
along  the  gutter,  allowing  something  for  minor  sinuosities, 
and,  at  the  circumference  of  that  circle,  say  to  the  Nelson 
Company,  so  far,  and  no  farther,  may  you  come ;  and  that 
it  is  competent  for  them,  under  their  Miners'  Eights  and 
under  the  regulations  of  1856,  to  deprive  the  Nelson  Com- 
pany of  all  the  land  beyond  that  circumference. 

The  only  way  in  which  they  can  do  this  is  under  Begula- 
tion  Vlll.  It  has,  indeed,  been  contended  that  they  do 
not  rely  on  that  regulation.  If  they  do  not,  I  am  at  a  loss 
to  say  on  what  they  rely.  Under  that  regulation,  there- 
fore, they  claim  in  this  proceeding,  which  is  solely  between 
them  and  the  Nelson  Company,  to  shift  their  boundary  in  a 
manner  which  may  deprive  the  latter  Company  of  a  shaft 
Bank  at  an  enormous  expense,  and  may  also,  in  the  absence 
of  all  other  parties,  bring  about  a  state  of  things  which  may 
equally  dispossess  every  other  claimholder  of  the  shafts 
Bunk  by  him  on  his  claim.  And  all  this  may  be  done,  all 
these  parties  dispossessed  of  the  fruits  of  their  outlay, 
in  a  proceeding  to  which  they  are  not  parties.  That 
would  be  virtually  a  forfeiture  of  the  lands  of  which 
all  these  parties  have  been  so  long  in  legal  possession. 
But  if  a  forfeiture  is  to  be  worked  there  should  be  express 
words  to  say  so.  Such  a  conclusion  is,  moreover,  wholly 
contrary  to  the  whole  spirit  of  these  regulations,  which  is 
to  encourage  expenditure  in  the  search  after  and  discovery 
of  the  actual  position  of  the  gold. 

There  may  be  a  case  to  which  Begulation  Yin.,  would 
apply.    That  case  seems  to  have  occurred.     It  appears  that 
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^^^  ^  the  daimB  were  originally  laid  out  on  this,  the  KendnnaiL'B 
Lead,  in  a  particular  line ;  afterwards,  it  was  found  that  the 
White  Horse  Lead  was  approaching  it,  and  the  original 
line  was  swerved  or  altered  somewhat  from  that  of  the 
claims  on  the  latter  lead ;  and  thus  the  whole  of  the  claims 
on  the  Frenchman's  Lead,  after  a  certain  point,  were  altered 
together  in  their  common  bearing.  But  it  is  now  coa- 
tended  that  Begulation  YIII.  may  be  applied  as  between 
one  daimholder  and  his  adjacent  neighbour  without  refer- 
ence to  the  other  daimholders  on  the  lead.  So  flar  as  this 
question  is  concerned,  it  is  totally  immaterial  whether  tiie 
ground  of  those  daimholders  may  or  may  not  hare  be^ 
worked  out.  Again,  if  the  section  were  so  applied  as 
between  any  plaintiff  and  defendant  at  any  one  time,  there 
is  nothing  to  prevent  its  being  similarly  applied  again  six 
months  later.  The  obyious  intention  of  this  regulation  is 
to  give  the  same  persons  who  marked  the  claims  on  the 
original  lead  in  its  supposed  course  the  power  to  transfer 
those  claims  on  it,  so  as  to  accord  with  the  whole  of  the 
actual  course  of  the  lead.  Such  power  was  given,  in  order 
that  it  might  be  exercised,  so  that  the  whole  of  the  daims 
should  be  changed  at  once,  and  if  any  were  to  suffer,  all 
would  suffer  equally,  and  all  would  have  equal  chances  of 
taking  up  any  land  thrown  out. 

An  argument  has  been  used  on  behalf  of  the  Worldiig 
Miners'  Company,  to  meet  the  objection,  that  this  altera- 
tion of  the  Nelson  Company's  boundary,  in  a  proceeding 
only  between  them  and  the  Working  Miners'  Company, 
would  affect  every  daimholder  above  the  Nelson  Company 
on  the  lead,  from  No.  81  backwards  to  No.  1.  It  is  alleged 
that  these  early  claims  are  now  all  worked  out.  But  how 
does  that  appear  P  How  are  we  to  know,  in  a  proceeding 
between  these  two  parties  only,  whether  the  upper  claims 
are  worked  out  or  not  P  In  referring  to  the  effect  of  this 
proceeding  on  other  parties  not  before  the  Court,  I  only 
wish  to  point  out  that  there  is  no  mode  in  which  this  cbum 
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could  be  thus  altered,  unlera  the  officer  did  it  generally         ^^^' 
under  this  Segulation  YIII.  Thomas 


The  Court  below  held  that  there  was  no  evidence  of 
actnial  possession — ^that  there  was  no  proof  of  possession, 
nor  of  any  title  to  it ;  and  I  thoroughly  concur  in  that 
holding,  and  in  the  reasons  which  the  Judge  of  the  Court 
of  Mines  has  assigned.  Whether  the  present  parties  could 
be  dispkced  now  by  the  Surveyor  or  not  I  offer  no  opinion. 
The  eighth  regulation  has  already  been  brought  into  open^ 
tion  once ;  whether  or  not  it  could  be  so  again  I  need  not 
decide.  Aa  between  these  parties,  I  think  the  Working 
Miners'  Company  had  no  right  to  the  land  which  they 
claimed,  and  that  the  Judge  was  right  in  intimating  his 
opinion  in  &TOur  of  a  nonsuit. 

A  naneuit  to  he  entered  in  the  Court  of 
JtBnee. 


POWER  AAD  Othxbs,  Apfbllahts,  v.  MoDEEMOTT 

A2!rD   OtHXBS,  EsSPOlTDEirTS. 
y^  ITov.  24,  26. 

XliTTLE  nin  obtained  by  MoDermott  and  others  to  pro-  xjnder  "  The 
hibit  the  Judge  of  the  Court  of  Mines  at  Beechworth  and  Chld-JUtdg" 
others,  from  proceeding  further  "  m  the  matter  of  a  sup-  n.  84  and  88, 
"  posed  decision  or  decree  in  the  said  Court  of  Mines  in  there  w  no 

^  appeal  from  a 

*'  an  appeal  from  the  decision  of  the  said  T,  C,  Esq.,  as  decision  of  a 

«  'Wt%'mA^^  »»  A.^  Warden  reAis- 

Warden,    Ac.  ingtopye 

poeaesuon  on 

■o  i»     XT.         1  a  complaint 

Bunny  for  the  rule.  before  him 

demanding 
Buch  poeses* 

/  W.  Stephen^  Wood,  Fellowty  and  Solroyd  shewed  cause,  sion. 
The  grounds  first  debated  were  not  material. 
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1863.  Bunm/j  in  his  reply,  opened  a  new  point,  namelj,  that 

PowEB       there  is  no  appeal  from  the  decision  of  a  Warden,  by  wliieh 
MoDbsmott    ^®  refiises  to  put  a  Complainant  in  possession.    He  cited 
Broff  V,  Mullen  («). 

J,  W.  Stephen  was  heard  on  this  point. 

Stawell,  C.  J. — In  the  case  referred  to,  of  Br^  v. 
Mullen,  there  seems  to  have  been  no  appearance  on  the 
other  side.  There  is  no  reported  note  of  the  argmneai 
But  we  seem  to  have  held  that  if  the  Warden  refuses  to 
eject  there  is  no  appeal  to  the  Court  of  Mines. 

Our.  adv.  wU, 


November  25.  Stawbll,  C.  J. — ^We  have  looked  at  the  case  of  Brojf  f . 
Mullen,  cited  by  Mr,  Bunny  yesterday,  and  decided  in  thifl 
Court  in  December,  1860.  We  see  no  reason  to  question 
the  decision  then  pronounced.  Sections  84  and  88  of ''  Tkt 
Gold-fields'^  Act "  leave  no  doubt  on  our  minds  that  this 
case — of  a  Warden  refusing  to  give  possession  on  a  com- 
plaint before  him  demanding  such  possession — ^is  not  pro- 
vided for.  Various  reasons  may  be  assigned  for  this  legia- 
lation«  It  may  have  been  the  intention,  when  the  Warden 
determined  to  eject  a  person  from  possession,  that  there 
shoyld  be  an  appeal  in  favor  of  the  person  actually  in  pos- 
session; but  that  such  person  should  not  be  disturbed 
under  these  provisions  of  the  Act,  unless  the  Warden  so 
decided,  and  that  when  he  decided  against  the  application 
his  decision  should  be  final  The  84th  section  provides 
generally  for  appeals,  but  decisions  on  those  appeals  are 
carried  out  by  section  88.  But  if  the  Warden  declines  to 
interfere,  and  on  appeal  that  decision  is  reversed,  the  Couit 
of  Mines  has  no  power  to  order  the  execution  of  its  decision 
of  reversal,  by  putting  the  Complainant  before  the  Warden 

(*)  Sup.  Ct.,  Vic,  12  Dec.,  1860. 
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in  possession.  AU  other  cases  are  provided  for,  and  this 
has  been  omitted.  In  the  present  instance  the  Court  of 
Mines  reversed  the  Warden's  decision,  and  directed  that 
the  applicant  be  put  in  possession.  The  Court  of  Mines 
had  no  power  to  do  that.  We  think,  therefore,  that  the 
rule  must  be  absolute  for  prohibition.  But  the  Applicant 
moved  for  a  rule  without  disclosing  these  fisbcts,  and  only 
raised  this  objection  in  point  of  law  on  the  argument.  We 
therefore  make  the  rule  absolute  without  costs. 


1868. 
Powm 

V, 

HoDssxoTT. 


Bute  dbsohUe,  without  C09t9. 


JEWELL,  Appellaitt,  v,  TOtTNG,  Eespokdeitt. 

vyASB  stated  under  the  Act  No.  169,  by  Justices  in 
Petty  Sessions  at  Ballarat  for  the  opinion  of  the  Supreme 
Court. 

Jewell  was  informed  against  under  a  bye-law  of  the 
Municipality  of  Ballarat  for  encroaching  upon  a  street,  and 
fined  in  a  penalty.  The  penalty  went  to  the  funds  of  the 
Municipality.  The  justices  adjudicating  were  the  chair- 
man of  the  Municipality  and  other  justices  liable  to  pay 
the  municipal  rates,  and  interested  in  the  application  of 
the  municipal  fiinds.  It  was  objected  that  the  chairman 
and  justices  were  by  interest  disqualified  to  adjudicate. 
They  determined  against  the  objection  and  convicted  in  a 
penalty.  The  question  now  for  the  Court  was  whether 
their  determination  as  to  interest  was  right. 

Wood,  for  the  Bespondent,  in  support  of  the  deter- 
mination. 


November  25. 

A  ratepayer 
liable  to  con- 
tribute to  the 
bardenB  and 
interested  in 
the  applica- 
tion of  the 
funds  of  a 
municipalitv 
is  not  so  "  in- 
terested" in 
penalties  for 
breach  of  the 
bye-laws  of 
the  munici- 
pality, which 
penalties  go 
to  the  muni- 
cipal funds, 
that  he  is  dis- 
qualified by 
"  interest " 
ftt>m  adjudi- 
cating on  a 
complaint  for 
breach  of  the 
bye-laws. 


JPeUowB  contriL 
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^2^^  Upon  the  principal  point  were  cited  -Sap.  v.  J2oim- 

Jewsll       Bon  (t)y  Iteg,  f>,  Aberdare  Canal  Compcmy  (v)^  Beg,  v.  Be- 
TouirG.       ^^^  9f  Ocmhridge  (to),  Beg.  v,  Belford  (*),  and  JSsMou 
9.  Qunn  (y). 

StawilIi,  G.  J. — ^I  think  it  would  be  stretching  the  kv 
too  far  to  hold  this  a  case  of  disqualifying  interest.  We 
are  not  to  presume  impure  motives :  and,  to  suppose  thafc 
because  the  penalty  of  five  shillings  for  drunkenness  tends 
to  increase  the  municipal  fund,  and  by  so  much  diminishes 
the  necessity  for  municipal  rates,  it  therefore  becomes 
proportionately  the  interest  of  the  justices  adjudicating  to 
lessen  their  burdens  by  inflicting  the  fine,  is,  I  think, 
regarding  things  too  remote.  Where  there  is  a  definite 
liability  to  pay  a  sum,  and  that  liability  ma^  be  dimin- 
ished, the  interest  is  such  that  any  person  in  whom  it  exists 
ought  not  to  adjudicate.  But  here  both  the  liability,  and 
any  diminution  of  it  by  this  penalty,  are  equally  difficult 
to  determine.  I  think  that  the  chairman  and  justices  were 
not,  in  any  fair  acceptation  of  the  word,  ^'interested*'  in 
the  result  of  the  adjudication. 

Babby,  J. — ^In  most  of  the  cases  where  *'  interest "  has 
been  held  to  disqualify,  the  principle  of  decision  is,  that  the 
adjudication  would  tend  to  exonerate  from  a  burden.  But 
when  the  adjudication  will  not  in  the  slightest  degree  affect 
the  magistrates'  liability,  I  do  not  see  that  the  cases  afford 
any  support  to  the  objection  of  ''interest."  The  fact  that 
the  Ainds  of  the  municipality  are  increased  by  the  fine,  does 
not  affect  the  liability  of  the  ratepayer  to  be  rated,  or  to 
pay  his  share  of  the  contributions  required  for  municipal 
purposes.     I  therefore  consider  him  not  disqualified.    I 

(Q  14  East.,  608.  had     directed   the     proceedingB, 

(v)  14  Q.B.,  854.  and   was,   in   a  senses    the  pro- 

(w)  8  EU.  &  BL,  687.  secntor. 
(«)  Sup.  Ct  Vic,  26  Nov.,  1859.  (y)  AnU  76. 

In  this  case  the  Chairman 


r 
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think  it  right  to  add  that  any  former  decisionB  of  this  ^^^• 

Court  are  not  in  the  slightest  degree  at  yariance  with  the  Jewell 

principle  on  which  the  Court  now  decides.  Totoo 

Afpeal  digmissedf  with  eotts. 


BLAIB^  Appbllaitt,  v.  THE  MUNICIPAL  COUNCIL 

OP  BALLAEAT. 

November  2&, 

K^ASE   stated  under  the  Act  No.  169  by  Justices  in  Under  16  Fur., 

Petty  Sessions  at  BaUarat  for  the  opinion  of  the  Supreme  ^!^J^''  ^^' 

Court.  Petty  Ses- 

rions  have 
only  power  to 

The  question  stated  was  whether  a  gold  mine  was  rate-  a^udicate  on 
able  under  '^  The  Munidfal  Institutions  Act^*  18  Fie.,  of  the  amount 

No.  16,  sec.  80.  '  at  which  nro- 

'  pertyhas  been 

aaseMed;  and 

Fellaws,  with  him  Trench,  for  the  Appellant  S*on1jhe 

question  of 

Wood  for  the  Bespondents.  property  is 

rateable  or 
not. 
The  point  raised  bj  the  case  was  not  decided,  the  Court      Under  the 

holding  that  under  the  Act  No.  169,  sec.  11,  the  Justicw  ^ctNo.l59, 

B6C.  xXy  Jna* 

had  no  jurisdiction  to  state  it.  tioes  in  Petty 

Settiona  have 
no  power  to 

StawxIiL,  C.  J.  —  The   Appellant   was   rated  by   the  etateaqnes- 
Municipality  of  Ballarat,  and,  being  aggrieved,  appealed  opinion  of  the 
to  Petty  Sessions  under  the  81st  section  of  "  The  Municipal  Supreme 

"  ^        Court  unless 

after  a  deter- 
mination in  a  matter  in  which  they  have  jurisdiction,  and  on  the  appeal  of  a  person 
aggrieved  by  such  determination  as  erroneous  in  point  of  law. 

Where  B,  appealed  to  Petty  Sessions  under  18  Fie.,  No.  15,  sec.  81,  against  the 
amount  at  which  his  property  was  assessed,  and  the  Justices  held  that  the  amount  was 
not  excessive,  and  they  disposed  of  the  matter  pending  hy  so  holding. 

Held,  that  the  Justices  could  not  at  the  request  of  B,  state  an  appeal  case  under  the 
Act  No.  159  for  the  opinion  of  the  Supreme  Court  as  to  the  lateabUity  of  the  property ; 
and  appeal  d*""^— ^  with  costs. 
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1^^^      ImtttuHong  Actj'  18  Ffc.,  No.  16.    An  objection  waB  made 
Blaib         ^or  the  RespondentB  that  the  Justices  had  no  jurisdiction 
r^^  except  as  to  the  amount  of  the  assessment ;  that  thej  were 

Municipal     not  competent  to  go  into  the  question  of  rateability.     The 
07  Ballabat.  ^magistrates  simply  adjudicated  that  the  Appellant  was  not 
aggrieved  by  the  value  at  which  his  property  was  assessed, 
thus  keeping  strictly  within  their  jurisdiction.    Prom  thai 
determination  the  Appellant  did  not  appeal.    The  matter 
pending  was  therefore  disposed  of.    But  the  magistrates,  at 
the  request  of  the  Appellant,  raise  a  point  mooted  before 
them,  but  very  properly  not  decided,  namely,  whether  such 
property  was  rateable  at  all  or  not.   This  question  ought  not 
to  have  been  stated,  and  we  are  not  at  liberty  to  answer  it 
The  Act  No.  159  gives  justices  in  Petty  Sessions  the  right 
of  stating  a  case  for  the  opinion  of  this  Court,  and  imposes 
on  this  Court  the  duty  of  expressing  its  opinion,  only 
where  ''  after  a  determination  by  a  justice  of  any  matter 
'<  wHch  he  has  power  to  determine,"  either  party  aggrieved 
with  '*  such  determination  *'  appeals  from  the  same  as  being 
erroneous  in  point  of  law.    The  matter  pending  in  this  case 
was  properly  and  fully  disposed  of — ^the  amount  oi  the 
assessment.    Asking  a  question  about  a  matter  not  deter- 
mined upon,  and  not  appealed  from,  is  merely  asking  for 
general  information — ^information  which  it  is  not  our  duly 
to  give.    As  the  question  was  put  by  the  magistrates  at  the 
request  of  the  Appellant,  we  give  costs  against  him. 

J^eal  dismissed^  toith  eoiU. 
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MOODT,  Appbllaitt,  v,  PENNY,  Ebspoitdent,  ^''^'^^^^^ 

September  9, 
Ifaffember26, 

fASE  stated  under  the  Act  No.  169  for  the  opinion  of  ^^  TL 

^  On  an  mfor- 

the  Supreme  Court  by  Magistrates  in  Petty  Sessions  at  mation  for 
■R'- Ki^_  ••  breach  of  the 

^^^^^  Act  No.  147, 

flee  186,  it 

On  the  hearing  of  an  information  by  the  Inspector  of  ed  by  Justices 
DistiUeries  for  breach  of  the  Act  No.  147,  sec.  186,  for  that  ^^  P«*5^  ^es- 

,  '  '  sions  that  the 

the  Defendant  being  a  licensed  brewer  did  "  carry  on  the  evidence  **  did 

"  trade  or  business  of  a  dealer  in  spirits  "  by  retaQ  on  pre-  ^  ro^  "^^* 

mises  licensed  for  a  brewery ;  there  was  evidence  of  a  single  proof  of  the 

sale  on  the  premises  on  the  20th  July,  coupled  with  the  they  ^dismissed 

existence  on  the  18th  July,  and  the  day  after,  of  a  larger  the  informa- 
tion.   On  the 
quantity  of  spirits  on  the  premises  than  was  allowable  appeal  of  the 

mider  sec.  137  of  the  Act.    The  Magistrates  determined  |Jg°"JJ^  ^ 
that  the  eyidence  did  not  constitute  sufficient  proof,  and  case  under  the 
dismissed  the  information.    The  informer  appealed.    The  TheSopnttoe 
case  now  stated  simply  submitted  to  this  Court  whether  Court  found  it 

. ,      ,  ,         -J-  •  1 A  uncertain  on 

the  determmation  was  right.  ^y^  ^gg^ 

whether  the 
Justices  had 

Rllaws  for  the  Appellant.  held  that  the 

evidence  "did 
not,"  in  fbct, 
Wood  for  the  Bespondent.  or  "  could 

not "  in  law 
constitute 

Stawxij:.,  C.  J. — ^The  case  states  that  the  Eespondent  proof.    The 

case  was  re- 

below  objected  that  there  was  no  proof  of  his  carrying  on  mltted  for 

the  trade  or  business  of  a  dealer  in  spirits,  and  that  the  amendment, 
•mg.     ,  .  As  amended 

Magistrates  decided  that  the  evidence  *^  did  not*'  constitute  the  case  shew- 

proof.     If  they  determined  that  the  evidence  was  not  «d  that  the 

*^  •'  Justices  had 

enough  to  satisfy  their  minds,  that  was  determining  a  held  that  the 

matter  of  fact  which  they  were  competent  to  decide,  and  S^^a^ot" 

in  law  con- 
stitute proof.  The  Court  held  that  the  evidence  could  constitute  proof;  and  that 
ihe  Magistrates  should  have  exercised  their  discretion  whether  it  did,  in  fitct,  do  so. 
They  reversed  the  decision  of  dismissal,  and  directed  the  Magistrates  to  re-adjudicate 
•ocnding  to  their  discretion  on  the  same  evidence.  And  they  gave  costs  to  the  Appel- 
lant as  against  the  Respondent. 

TOL.  n. — ^LAW.  8 
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with  which  we  may  not  interfere,  whether  we  onraelyei 
should  come  to  the  same  conclusion  on  the  same  eiridenoe 
or  not.  But  if  they  held  that  the  evidence  "could not" 
constitute  proof — that  was  a  holding  on  a  question  of  law, 
on  which  they  have  a  right  to  the  opinion  and  guidance  of 
this  Court.  The  case  leaves  us  uncertain  whether  tiidr 
difficulty  was  one  of  fact  or  law.  The  safer  course  will  be 
to  send  the  case  back  to  be  amended,  by  stating  whether 
the  Magistrates,  as  Judges,  doubted  if  there  was  evidence 
to  send  to  themselves  as  jurors;  or  did  they  as  jurors, 
with  the  evidence  before  them,  think  it  insufficient  to 
warrant  a  conviction  ?  (z). 


Case  remitted  far  amendment  aeeordingUf, 


November  2Q.  The  case  was  now  amended  by  a  statement  that  tiie 
Magistrates  had  held  that  the  evidence  ^^  could  not " 
constitute  the  requisite  proof. 

Felhwe,  for  the  Appellant,  had  in  the  former  term  cited, 
and  he  now  commented  on,  JRex.  v,  Cammiesionen  of 
Excise  (a),  and  Allen  v,  Sharpe  (V), 

Wood  referred  to  clauses  in  the  Act  13  ViCy  No.  29, 
enabling  justices  to  deal  with  a  single  sale,  and  to  the 
definition  of  ^'  brewer  "  in  the  Acts. 


Stawxll,  C.  J. — ^The  question  stated  by  the  Magis- 
trates was  whether  the  evidence  constituted  sufficient  proof 
They  held  that  it  did  not.  This  question  alone  we  now 
answer.  We  are  of  opinion  that  the  feusts  did  amount  to 
evidence  to  go  to  the  Magistn^tes — which  they  might,  so 
to  speak,  send  to  themselves  as  a  jury —  as  to  whether 


(f)   See  Blackpool  Board   qf 
Health  v.  Kenyon,  4  H.  &  N.,  186. 


(a)  2  T.  R.,  381. 
(5)  2  Ex«,  353. 
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or  not  the  Bespondent  did  or  did  not  cany  on  the  trade      ^  ^^* 

or  buBiness  of  a  dealer  in  spirits.    Whether  they  should 

think  that  evidence  sufficient  to  convince  them,  and  to  lead 

to  a  conviction,  is  another  question,  and  one  solely  for  their 

own  discretion.    The  decision  dismissing  the  appeal  wOl  be 

reversed,  and  the  case  will  go  back  to  the  Magistrates  to 

receive  the  evidence  as  capable  of  supporting  a  conviction, 

and  for  them  to  exercise  their  discretion  on  it  whether  it 

does  or  does  not,  in  fact,  constitute  sufficient  proof  of  the 

offence  laid  in  the  information.    The  evidence  will  justify 

a  conviction,  if  the  Magistrates  are  convinced  by  it. 

Wood  was  heard  as  to  costs. 

Stawxlxi,  C.  J. — ^We  are  prohibited  from  giving  costs 
against  Magistrates.  We  think  Mr.  Fellows^ %  client  ought 
not  to  pay  costs,  as  he  is  right.  So  we  must  give  him 
costs  as  against  you. 

Appeal  allowed,  mth  costs.  Decision 
below  reversed,  and  Justices  to  re^ad" 
judicate  on  the  same  evidence. 


MACONOCHIB,  AppsLiiAOT,  v.  WOODS,  Bbsmtoeitt. 

C  November  2S. 

ASB  stated  under  the  Act  No.  169  for  the  opinion  of  ^  pe^on'may 
the  Supreme  Court,  by  Magistrates  in  Petty  Sessions  at  be  a  "holder" 

f.  .,.  .  of  ahareain  a 

t^UjOlgWOOd.  companr  re- 

gistered  under 

Maeonochie  was  manager  of  the  Collingwood  Gbld-mining  Compamet^ 
Company,    which    was    registered   under    "  The  Mining  i^'luS^imy 

be  liable  for 
caUfl,  although  sach  person  have  not  executed  the  InBtmment  of  aasociatlon.    Marram 
9.  S<mma»  and  MelviUe  9.  SRggons  diatingniahed  aa  under  different  Acta. 

s  3 
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1868.        I^artnership  Act "  (p),  and  he  sued  Woods  before  JnsidceB 
Kaconoohh    for  cfdis  due  and  unpaid  upon  his  shares  (d).      It  was 

executed  the  instrument  of  association.  The  Justices  held 
the  objection  good,  and  dismissed  the  summons.  The 
manager  appealed,  and  this  case  was  stated. 

(7.  A.  Smyth  iot  the  Appellant. 

No  appearance  for  the  Respondent. 

Stawxll,  C.  J. — ^The  Magistrates  seem  to  have  made 
the  mistake  of  supposing  that  Bowman  9.  Jbmm  (e) 
was  in  point.  But  in  that  case  we  simply  held  that  a 
person  was  not  a  member  of  a  mining  association  under 
"  The  IGrnng  AsaociatumB  Act "  (/),  and  liable  to  be  sued 
for  calls  made  in  accordance  with  the  provisions  of  the 
instrument  of  association,  unless  he  had  subscribed  the 
instrument. 

O,  A,  Smyth  referred  to  Melville  v,  Higgina  (y). 

Stawxll,  C.  J. — ^That  case  is  not  in  point  either.  We 
held  there  that  a  p«»on  might  be  a  '^  shareholder  of 
shares  subscribed  for "  within  the  meaning  of  "  JETatJitfffV 
Aet^'*  18  Vic.^  No.  42,  without  haying  subscribed.  Those 
Acts  were  different  firom  each  other,  and  both  of  them  are 
different  from  this  one — ^^ The  MMng  Fartnerahip  Act" 

Xiellowe,  am.  eur,^  referred  to   OheUenham  and  Qreai 
Weitem  Baihoay  Company  v.  Daniel  (A). 

Tkb  Cottbt  referred  to  the  words  used  in  the  second 
section  of  the  Act,  '^  agreed  to  subscribe,*'  and  contrasted 

(o)  Ko.  109.  (/)  No.  66,  b.  26. 

(d)  Sees.  2  and  14.  (^)  Ante  VoL  L,  Law,  806. 

(«)  jhUe  Vol.  I.,  Law,  160.  (h)  2  By.  Ctm^  728. 
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ike  words  also  used  there  of  "  holder  by  any  traoBfer,*'  with      ^^^tj 
the  more  general  words  used  in  the  Idth  section  of  the   ICioofoohib 
Act,  *'  holder  of  such  share  ;'*  and  held  that  the  amonnt  of      y^^j^^ 
calls  nnpaid  on  the  shares  for  which  the  Bespondent  had 
"  agreed  to  subscribe,"  or  of  which  he  was  "  holder,"  could 
be  recovered  by  the  director,  although  the  ''  holder  "  had 
neyer  executed  the  deed  of  association.     The  objection 
before  the  Magistrates  was  not  good  in  law,  and  their 
determination  was  wrong.    The  case  must  be  remitted  to 
them  to  re-adjudicate  on  it. 

Appeal  allowedj  with  eosU,    Oase  remitted 
Jbr  re'-adjudieatian  on  (hephdnt. 


AEBITRATION. 

Jj  ELL0W9  mentioned  the  practice  as  to  making  sub-  Where  the 

missions  to  arbitration  Eules  of  Court  in  Term  time,  with  <M^nal  of  a 

'  Bubmission  to 

the  view  of  having  an  intimafcion  from  the  Court  for  the  arbitration  is 
guidance  of  the  prothonotary,  whether  such  submissions  SJ^^^  may 
should  be  moved  in  Court  or  be  made  the  subject  of  side-  ^  made  a  rule 

,  ,  .  J ,  of  Court  by 

bar  ndes,  as  m  vacation.  ridebar  appU- 

cation  as  weU 
in  Term  as 
Thx  Court,  after  discussion  and  deliberation,  intimated  in  vacation. 

that  where  the  originals  were  produced,  signed,  there  was 
no  objection  to  the  cheaper  course  of  proceeding  by  side- 
bar rule. 
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O'DEA,  Aff BLLAirr,  v.  CLAYTON,  Bebtobsxbt. 


C 


Under  the  Act  V-/ASE  stated  under  the  Act  No.  169  for  the  opisian 

12/a  snfBci^t  ^^  ^^^  Supreme  Court,  by  Magistrates  in  Petty  Sefl&ons 
deposit  ifl  a       at  Kjlmore. 

condition  pre- 
cedent to  the 

jurisdiction  to  Miickay,  for  the  Bespondents,  took  a  preliminaary  objec- 
and  where  the  tion,  appearing  on  the  face  of  the  case,  that  sufficieiit 

p^ed  to^have  ^^^^^  ^^  ^o*  ^^^^^  given  by  the  Appellant  under  sectiaii 
been  too  small  12  of  the  Act.  That  section  requires  that  the  deposit  be 
dined  to  £20,  where  the  penalty  is  less  than  £10.   Here  the  penalty 

^^^"^  *^®  was  £3,  and  the  deposit  only  £4  Ss.  6J.— or  the  penalty, 
appeaL  ^^^  ^^  ^^^  ^^^^  ^  ^^^  ^^  ^^^  solicitor's  fee  £1 1«."    The 

deposit  must  be  made  "  before  any  case  shall  be  stated ;"  it 
is  a  condition  precedent.  There  is  no  jurisdiction  in  the 
Justices  to  state  a  case,  or  in  this  Court  to  hear  it,  if  the 
deposit  have  not  been  first  duly  made. 

JBblUnM  for  the  Appellant. 

The  Coust  held  the  objection  fatal. 

Case  itruek  aiU. 
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EEGUSrA  V.  BEAIf  CH.  v.^^ 

Q  December  3. 

UBSTION  of  law  reserved  for  tbe  consideration  and  ^^  andG^. 

determination  of  the  Judges  of  the  Supreme  Court,  under  ^«^  charged 

16  Vic,,  No.  7,  by  Barry ^  J.,  on  the  trial  of  the  prisoner,  mation  of  one 

and  one  Goddard,  on  the  I7th,  18th,  and  19th  November,  co'^^  J?t^ 

'  '  '  '   oomnuttmg  a 

on  an  information  for  rape.  rape  on  F, 

The  evidence 
shewed  that 

The  case  was  stated  as  follows : —  F-  ^n  the 

night  heard 
a  noise  down 
"  The  information  contuned  one,  the  nsnal,  connt  only.  ttairs,  and 

g^ing  down  in 

«  For  the  pnrpoie  of  this  case  it  is  to  be  taken  that  the  identity  of  ^^*l*^*^ 
"  the  prisoners  was  proved  as  well  as  the  presence  of  hoth  at  the  same  g.  undw^a 
"  time  in  the  hoose  in  which  the  offence  was  committed,  tahle.     &, 

prodacinff  a 

**  The  fhcts  were  as  follows  i^Mcuy  Fraxer  swore  that  on  the  night  P^^^  ^^ 
"  in  question  she  was  in  hed,  ai^  hearing  a  noise  in  the  kitchen  got  up   ^"^^^l^^^^ts, 
"  and  went  down  stairs  in  her  night-dress.    When  in  the  kitchen  the   gtairs     He 
"  prisoner  Ooddard  rose  from  under  the  tahle>  pushed  her  into  the   threw  her 
"  front  room,  took  a  pistol  from  his  pocket,  and  said,  '  If  yon  don't  go   down  on  her 
** '  Dp-stairs  quietly  I'll  blow  your  brains  out.'    He  then  carried  her  ^>^  *^d  tied 
"  up-stwrs.    After  a  struggle  in  her  bed-room  he  knocked  her  down,    5®^^^^^  ^^ 
'*  and  then  threw  her  on  the  bed,  to  the  head  and  foot  of  which  he  tied   ^    ji      ^  a^^ 
"  her  hands  and  feet.    He  left  the  room,  and  returned  to  it  more  than   of  her  bed. 
"  once.     Upon  one  occasion  he  was  naked,  and,  coming  to  her,  said.    He  then  left 
"  *  If  you  don't  take  hold  of   my  person  I'll  blow  your  brains  out.'   ber.   He  came 
"  He  left,  and  some  time  after  returned  and  dressed,  and,  having  made   J*>^*'*  ^  "«r 
"  some  remarks,  was  in  the  act  of  leaving,  when  the  prisoner  Branch  ^aked  bi^ 
"  came  in.      Ooddard  spoke  to  Branch,  and  left  the  room.     The   ^{^  Qo't  then 
"  prisoner  Branch  came  to  the  bed-side,  sat  down  on  a  box,  and  said»   assault  her. 
"•Good  God  Almighty!  ifs  no  use,  Mary.'     The  prisoner  Ooddard  He  then 

"again  entered  the  room,  and  said  to  B,,  *What  the are  you  ^^^^* 

**  'wasting  your  time  about  ?    What  the did  you  bring  me  here  ^^  ^ 

peu^.  B, 
had  known  F.  before.  As  she  lay  tied  he  conversed  with  her,  and  attempted  to 
have  connection  with  her,  but  desisted,  saying,  "  I  can't ! "  O,  then  returned,  and 
after  conversation  with  B.,  was  overheard  by  F.  to  say  to  B.,  **  You  coward !  if  you 
don't  I  will."  B,  left  the  room,  and  was  heard  by  jP.  to  go  down  stairs  and  jump  out 
of  the  kitchen  window.  O.  then  undressed,  and  with  violence  assaulted  F.  with  intent. 
The  jury  acquitted  both  of  rape,  but  found  both  guilty  of  the  attempt  by  G'.  On  a 
question  of  law  reserved,  whether  there  was  evidence  to  support  the  conviction  of  B,  as 
a  principal  in  the  misdemeanor, 

BJeidf  that  the  conviction  of  both  was  right. 
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'for.  Ton  brought  me  to  introdnoe  me  to  your  Maxy,  but  Fll  intm- 
*  duce  you  to  mine.'  Branch  then  said  somethmg  to  Qoddard,  who 
left  the  room.  Branch  then  got  off  the  box,  and  said  to  Manf 
Frazer,  *  Look  here ;  I'll  have  my  revenge.  I Ve  attea  told  yon  that 
'  I  would  have  you,  and  that  nobody  else  should.'  He  then  un^ 
his  clothes  and  got  on  the  bed,  and  laid  right  down  on  Mary  Fraur-, 
but  effected  nothing ;  and  got  off  again  directly,  exclaiming, '  I  can't.' 
Addressing  Mary  Frazer,  he  said,  '  Will  you  take  your  oath  that 
'you*ll  not  tell  anything  of  my  being  in  the  house  this  nighty  and  111 
'  not  harm  you.'  She  replied,  '  If  a  youx  conscience  won't  let  you  do 
'  what  you  wish  to  do.'  After  Some  remarks  dmilar  to  this,  Qoddard 
came  in,  and  Bra^ioh  said  something  to  him,  not  heard  by  Mary 
Frazer,  in  answer  apparently  to  which  Ooddard  said,  '  Ton  coward, 
'  if  you  don't  I  wilL  There's  a  bible  in  the  next  room,  swear  her.' 
Branch  replied,  '  Oh,  there's  no  occasion.'  He  then  left  the  room, 
went  down  stairs,  and  was  heard  by  Mary  Frazer  to  jump  out  of  the 
kitchen-window.  Goddard  then  struck  the  girl  in  the  face,  got  on  the 
bed,  undid  his  dothes,  and,  as  Mary  Frazer  swore,  '  put  his  penoa 
'  in  mine.'  The  jury  found  each  prisoner  guilty  of  an  assault  with 
intent  to  commit  a  rape. 


"  The  question  is  whether  the  yerdict  can  be  sustained  as 
'*  the  prisoner  Br^mehJ 


» 


Adamsan,  Grown  prosecutor  at  the  trial,  supported  the 
conyiction. — ^By  a  principle  applicable  to  misdemeanars  as 
distinguisbed  firom  felonies,  that  all  persons  concerned  in 
the  misdemeanor  are  principals,  the  finding  of  the  juiy 
was  correct.  Branch  was  about  the  premises  at  the  time  of 
the  offence.  There  was  evidence  of  interruption,  with  the 
offence  prevented  by  JBranchy  in  the  knock  at  the  door, 
which  Ghddard  may  have  recognised  as  hy  a  friendly  hand* 
There  was  also  evidence  that  a  woman  saw  a  man  looking 
over  the  fence.  This  evidence  went  to  the  jury  in  con- 
nection with  the  knock  (J),  Thus,  there  was  evidence 
from  which  the  jury  might  conclude  Branch  as  still  on  the 
premises,  and  constructively  present  at  and  concerned  in 
the  commission  of  the  offence.     It  is  a  principle  also  that 


(J)  Before  the  argument  Adam- 
eon  had  applied  for  leave  to  amend 
the  case  by  adding  the  evidence 
about  the  knock  at  the  door.  The 
Court  did  not  grant  or  reftise  this 


application.  Adamean  had  not  in 
his  application  mentioned  any 
further  evidence  as  to  a 
looking  over  the  fence. 
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whatever  will  make  a  person  an  accessory  in  felony  will 
make  him  a  principal  in  misdemeanor.  Now  here  is 
oertainlj  evidence  that  might  have  made  Brimch  an  acces- 
sory before  the  fact,  if  the  jury  had  found  that  the  capital 
offence  had  been  committed  by  Qoddard,  I  concede  that 
uider  this  information  we  could  not  have  convicted 
Qoddard  of  his  offence  and  Branch  of  his  separately. 
But  Branch  had  gone  so  far  in  bringing  this  girl  into 
her  helpless  state  that  he  could  no  longer — ^to  use  the 
words  of  the  books — countermand  the  felony  by  Qoddard. 
Suppose  two  agree  to  take  a  man  into  the  bush,  and  that 
one  in  particular  shall  there  strike  the  fatal  blow;  and 
when  they  have  tied  him  to  a  tree,  and  it  comes  to  the  turn 
of  the  one  to  strike  the  last  fatal  blow,  he  says,  "  I  can't," 
and  the  other  then  says,  '^  You  coward !  then  I  will ;"  and 
after  the  one  has  gone  out  of  immediate  presence,  the  other 
strikes  the  blow  that  takes  life.  No  doubt  the  man  absent 
is  an  accessory  before  the  fact  to  the  felony.  If,  however, 
the  consummation  amounts  not  to  felony  but  to  misde-* 
meanour  only,  then  the  absent  man  is  as  clearly  a  principal 
in  the  misdemeanor.  [Barry ^  J. — ^Up  to  a  certain  point  I 
thought  there  was  no  evidence  of  the  intention  to  commit 
the  rape.  It  might  have  all  been  with  the  object  of  more 
easily  enacting  the  burglary.  After  a  certain  point,  how- 
ever, the  evidence  shewed  an  intent,  probably  arising  at 
the  time,  of  another  character.]  Branch  had  himself  made 
the  attempt,  and  then  desisted;  but  his  comptmctions,  arising 
oat  of  his  former  acquaintance  with,  and  liking  for  the  girl, 
only  went  so  far  as  to  make  him  resign  in  favour  of  a  greater 
ruffian  than  himself.  Where  a  crime  consists  of  stages,  as 
in  poisoning  by  degrees,  there  is  often  a  stage  where  the 
persistence  of  the  original  actor  is  of  no  further  conse- 
quence ;  where,  in  fact,  he  cannot  recall  what  he  has  done, 
or  prevent  another  from  completing  the  crime.  He  has 
put  the  sufferer  in  such  a  condition  that  the  latter  cannot 
resist  the  effects  of  the  last  dose.  And  in  this  case  Branch 
voluntarily  removed  himself  to  a  distance  where  he  could 
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not  prevent  the  conHummation  which  he  knew  would  be 
enacted  by  Qoddard,  Bex  v.  Mse^  and  B^.  v.  Page  ^ 
Jones  (k),    Bex  v.  Qeorge  Sf  SulUvan  (T). 

SeweU  asked  to  be  heard  on  the  same  side,  but  hia 
request  was  not  granted. 

Agnail  for  the  prisoner. — ^The  original  purpose  was  the 
robbery  of  the  house.  With  this  purpose  Qoddard  tied 
the  girl,  and  did  what  appears  on  the  case  long  before 
Branch  appeared.  The  roping  for  the  purpose  of  the 
robbery,  in  fact,  needed  some  undoing  by  Qoddard  himself 
for  the  purpose  of  the  rape,  though  that  does  not  appear  on 
the  case.  Then,  after  the  tying  for  the  purpose  of  the 
robbery,  the  facts  shew  no  concert  between  the  prisoners 
for  the  rape.  If  Branches  conyiction  be  upheld  after  all 
he  said  and  did — or  rather  abstained  from  doing — in 
the  girl's  favor,  the  result  will  be  that  there  is  to  be  no 
place  of  repentance  at  all,  and  no  hope  of  mitigation  for 
any  man  who  has  once  made  the  first  step  only  in  a  long 
series  of  steps  which  are  all  necessary,  and  which  need  also 
to  be  done  in  concert  with  another,  to  complete  a  joint 
crime.  The  jury  wished  to  find  both  guilty  of  separsto 
rapes,  and  then  found  both  guilty  of  but  one  attempt  at  a 
rape.  The  rape  which  is  the  subject  of  this  informatioa 
was  altogether,  both  in  its  inception  and  consummatioii,  a 
rape  after  the  departure  to  his  own  home  of  Branch. 


Adamson  replied. 

Stawell,  C.  J. — ^This  was  an  information  for  rape,  eon- 
taining  only  one  count.  The  jury  acquitted  Qoddard  of  the 
capital  ofience,  but  found  both  him  and  Branch  guilty  of 
an  attempt.  There  is  no  doubt  respecting  the  conviction 
of  Qoddard;  the  only  question  is  whether  there  was  evidenoe 

(k)  Suss,  on  Crimes,  8rd  ed.,  p.  (Q  FoHer^t  C.  L.,  851. 

82,  notoB  a  and  h. 
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in  support  of  the  conviction  of  Branch.  The  dietinction  1^^- 
between  the  law  as  to  felonies  and  misdemeanors  in  such  Bbgivjl 
cases  is  dear — ^accessories  before  the  fact  in  felony  are 
principals  in  misdemeanor.  That  is  stated,  and  no  doubt 
correctly  so,  by  Mr.  Greaves  in  his  edition  of  Bttssell  on 
Crimes,  in  his  note  to  jSay.  v.  JPage.  The  aider  in  misde- 
meanory  though  absent,  may  be  treated  as  constructiyely 
present,  and  as  a  principal.  In  this  case  Branch  was  not 
actually  present  in  the  room.  He  is  not  to  be  found  guilty 
by  means  of  the  eyidence  as  to  his  own  separate  assault, 
except  BO  far  as  it  is  possible  to  regard  that  assault  as  part 
of  a  complete  whole  intended  to  embrace  both  assaults,  or 
as  tending  naturally  to  produce  the  assault  at  which  he  was 
not  actually  present.  Acts  are  not  to  be  excluded  which 
in  any  way  tend  to  shew  him  accessory  to  the  assault  by 
Qoddard — ^whether  those  acts  preceded,  or  coincided  with,  or 
followed  that  assault.  Now,  both  were  at  first  in  the  house 
together.  Qoddard  tied  the  girl.  Branch  found  her  so 
tied,  and  used  that  state  of  things  for  his  own  pxurpose. 
Though  that  purpose  was  not  completed  yet  his  acts  shew 
the  intent.  He  lefl  her  tied  after  Qoddard  had  used  to 
him  the  expressions  which  the  girl  overheard,  "  Tou  coward ! 
"  if  you  don't  I  wilL"  Can  Branch  have  had  a  doubt  as  to 
their  meaning,  and  yet  after  hearing  them  he  left  her  tied 
and  helpless  to  Qoddard.  These  links  were  all  of  them 
for  the  consideration  of  the  jury?  "Were  not  the  jury 
justified  in  joining  these  links  into  a  chain  connecting  both 
the  prisoners  with  each  other  in  the  commission  of  this  one 
misdemeanor,  at  which  Qoddard  alone  was  actually  present  ? 
We  think  they  were  so  justified. 

Conviction  upheld. 
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Dee.  5,  7.  tj^ 

^  .  r         .  JJjAGH  of  these  actions  was  for  the  balanoe  of  the  price 

of  Jr.,  bought  of  cattle  sold  and  delivered  in  New  South  Wales.     Ser- 

WalMtwo"  ^^^»  *  squatter  on  the  Billabong,  commissioned  Chippoh 

lots  of  cattle  dale  to  buy  cattle,  and  furnished  him  for  payment  witii 

~:'"^Z  one  or  more  drafts  for  a  certain  amount  on  a  banlc.    The 


other  from  -B.  name  of  the  drawer  and  of  the  payee  was  left  blank  in  ead 

—for  IT,,  diB-  *^  -^ 

closing  the  draft.     On  the  side  of  each  draft  was  a  written  statement 

M  prindwJ  signed  by  the  manager  of  the  bank  that  the  draft  would  le 

In  payment  honored  in  favour  of  any  payee  if  presented  within  two 

dri^  on  a  months  after  date.     Chippendale  applied  to  Mate  for  two 

bank,  on  the  hundred  cattle.    Mate  said  he  had  not  so  many,  but  his 

MtmA  moce  

of  paper  with  neighbour,  Bardwelly  could  supply  the  deficiency.  ISie 
wluchwasa     number  and  price  of  the  cattle  to  be  supplied  by  each 

written  state-  -^  rr  j 

ment  signed  Plaintiff  w^re  arranged.     Chippendale  stated  that  he  was 

^*of  thT*  ^^T^  for  Herbert.     In  payment  he  produced  his  bank 

bank,  that  drafts.     The  Plaintiffs  saw  them.     Chippendale  fiUed  in  his 

honor  the  ^^^^  name  as  drawer,  and  the  name  of  each  Plaintiff  as 

draft  in  fkvor  payee.    They  saw  this  done.     They  took  the  drafts  and 

of  any  payee  .  i        i 

if  presented      delivered  the  cattle.    The  drafts  were  not  presented  untu 

^*^  *  *^®    afl»r  the  two  months  had  expired,  and  they  were  dishonored. 

filled  in  the      Each  Plaintiff  then  sued  Herbert, 
names  of  Jf. 
and  B,  as 

payees.  Jf.  and  B,  took  the  drafts  and  delivered  the  cattle.  The  drafts  were  not 
presented  within  the  time  named,  and  were  dishonored.  M.  and  B.  then  brooght 
separate  actions  against  JJ.  for  the  price  of  the  cattle.  At  each  trial  the  Jndge  held 
these  fkcts,  which  appeared  on  the  Plaintiff's  evidence,  to  be  capable  of  one  oonstme- 
tion  only,  namely,  that  each  Plaintiff  had  at  the  time  of  accepting  C'<  bank  draft  tad 
delivering  the  cattle,  elected  to  give  credit  to  C.  only.  The  Jndge,  therefore,  nonsiiited 
in  each  case,  giving  the  Plaintiff  leave  by  consent  to  move  the  Court  to  enter  a  verdiet 
for  him. 

Setd  by  the  Court  that  these  facts  were  not  inconsistent  with  the  view  thai  the 
Plaintiffs  had  g^ven  credit  to  JJ.,  the  disclosed  principal,  rather  than  C,  who  gave  hif 
draft  and  got  delivert*  of  the  cattle ;  that  there  was  no  condosive  evidence  of  eleetioB, 
but  at  the  utmost  evidence  only  from  which  the  jury  might  or  might  not  have  InfiBrred 
the  election ;  and  that  the  inference  of  election  on  these  facts  should  have  been  diawB 
by  the  jury  only  and  not  by  the  Court.  Rule  nwt  to  enter  a  verdict  Ibr  FlaintiiF  ia 
each  case  made  absolute. 


J 
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At  the  trial  of  each  action  the  above  fiactB  appearing  on 
the  Plaintiffs'  evidence  the  Judge  held  them  conclusive 
proof  that  each  Plaintiff  had  at  the  time  he  delivered  the 
cattle  and  took  the  draft  elected  to  give  credit  until  the 
draft  should  be  honored  to  Chippendale  alone.  He  there- 
fore nonsuited  each  Plaintiff,  giving  him  leave,  by  consent, 
to  move  to  enter  the  verdict  for  the  sum  due  to  him — £200 
to  Mate,  and  £119  to  Bardwell 
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A  rule  niii  was  obtained  in  each  action  accordingly,  and 
was  aigued  on  the  5th  December. 

Michiey  Q.  0.,  and  Mlloica  for  the  Plaintiffs. 

Wood  for  the  Defendant. 

The  references  made  were  to  Smyth  v.  Anderson  (m), 
Truman  v,  Loder  (»),  Jones  v,  lAUledale  (o),  JERggins  v. 
Senior  (jo),  Maeon  v.  Sunt  (q),  and  Fiereon  v.  Dtmlop  (r). 

Our,  adv.  vult, 


Thi  CoiTBT  was  not  unanimous. 

WiLLiAics,  J.,  who  differed  from  the  other  learned 
Judges,  read  as  follows : — Certain  propositions  are  indispu- 
table :  1.  When  an  agent  purchases,  and  the  seller  will  not 
deliver  the  goods,  the  principal  may  terminate  the  agency, 
and  sue  the  seller  for  the  non-performance  of  the  contract. 
2.  When  goods  are  delivered  to  an  agent,  and  it  is  clear 
the  principal  is  trusted,  those  goods  are  goods  sold  and 
delivered  to  the  principal.    8.  K  the  principal  is  disclosed 


(m)  7  C.  B.,  21. 
(n)  11  A.  &  E.,  589. 
(o)  6  lb.,  486. 


(p)  8  M.  &  W.,  834. 
(q)  1  Dong.,  296. 
(r)  1  Cowper»  671. 


December  7. 
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at  the  time  of  Bale,  and  the  contract  is  made  with  the  ageiit, 
the  seller  afberwards  may  make  his  election  as  to  whom  he 
will  treat  as  the  purchaser.  If  it  be  doubtful  whether  the 
agent  or  the  principal  is  trusted,  the  evidence  should  be 
submitted  to  a  jury;  and  subsequent  conversations  between 
the  seller  and  the  principal  would  legitimately  go  before  a 
jury,  to  guide  and  assist  them  ia  their  opinion  as  to  the 
person  trusted  by  the  seller  at  the  time  of  sale.  But  if  the 
seller  once  makes  his  election  to  treat  the  agent  as  his 
debtor  when  the  principal  is  disclosed,  the  seller  cannot 
afterwards  look  to  the  principal  for  payment.  In  the  cases 
under  consideration  my  attention  has  been  rivetted  to  the 
times  of  sales.  The  cattle  are  delivered  to  OhippendaU^ 
when  the  Plaintiff  knows  the  Defendant  is  the  r^  pur- 
chaser. It  is  a  cash  transaction — ^may  be  treated  as  sucL 
In  payment,  the  Plaintiff  takes  an  order  on  a  Melbourne 
bank,  signed  by  Chippendale,  He  sees  Chippendale  fill  in 
the  name  of  the  seUer  on  the  body- of  the  order  (which  had 
been  purposely  leffc  blank)  aa  the  payee;  and  he  knovB 
that  three  days  will  be  required  at  least  before  he  can 
ascertain  whether  the  order  will  be  paid.  The  direction  of 
the  bank,  written  on  the  fly-sheet,  tempts  perhaps  tbe 
Plaintiff  to  take  the  order.  He  is  convinced  it  is  genuine, 
and  he  is  thereby  induced  to  make  Chippendale  his  debtor. 
He  relies  on  the  honor  of  Chippendale  that  he  will  not  stop 
the  payment  of  the  draft,  by  electric  telegraph  or  oth^- 
wise,  before  he  can  present  it  for  payment,  and  in  my 
opinion  makes  Chippendale  his  debtor  as  much  as  thoogii 
it  had  been  a  transaction  on  credit,  and  he  had  entered 
Chippendale  as  his  debtor  in  his  books.  GonceiviBg  the 
contract  complete  at  the  time  of  sale  and  payment,  and  ^e 
Plaintiff's  election  then  made,,  the  subsequent  conversations 
with  the  Defendant  are  of  no  avails  and  nothing  remained 
for  the  jury.  I  am  of  opinion  the  role  should  be  dis- 
charged. But  as  the  merits  of  the  two  cases  are  entiidy 
with  the  Plaintiffs,  I  am  pleased  my  learned  brothers  are 
able  to  take  a  different  view  to  that  which  I  have  expressed. 


Babdwxll 

V, 
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StawelIi,  C.  J. — ^I  am  Bony  to  have  to  differ  from  my  ^  ^^• 
learned  brother ;  but  it  appears  to  me  that  our  differ^ice 
ifl  one  on  a  question  as  regards  the  effect  of  evidence 
rather  than  of  law.  This  was  a  purchase  hj  an  agent  for  a 
principal  who  was  disclosed.  It  is  contended  now,  in  an 
action  against  the  principal  for  the  price,  that  the  Plaintiff  Hbbbbbt, 
is  precluded  by  his  election  of  the  agent  from  looking  to 
the  principal,  and  must  now  look  to  the  agent  only.  No 
doubt  if  the  evidence  shewed  clearly  that  the  Plaintiff,  with 
full  knowledge  of  the  existence  of  a  principal,  elected  to 
trust  the  agent,  he  could  not  now  sue  the  principal.  Is 
there  evidence,  not  only  to  go  to  the  jury,  but  such  as  to 
constrain  the  jury  so  to  find  as  regards  the  election  ?  To 
my  mind  there  is  no  such  evidence,  but,  at  the  utmost, 
only  that  from  which  the  jury  might  or  might  not  have 
inferred  the  election ;  but  the  Court  cannot  draw  such  an 
iDferenoa  A  jury  might  perhaps  find  difficulty  as  to  the 
inference  they  should  draw;  but  it  would  be  their  duty 
alone,  and  they  must  look  to  all  the  &ctB.  Here,  the 
eiidence  is,  that  the  Plaintiff  took  the  draft  of  the  agent 
on  a  Melbourne  bank,  which  draft  bore,  as  a  part  of  the 
Bame  paper,  a  coupon,  signed  by  the  manager  of  the  bank, 
that  the  draft  would  be  honored  if  presented  within  a 
certain  time.  The  vendor  took  the  whole  of  that  docu- 
ment as  one  piece  of  paper.  It  is  contended  that,  in 
taking  that,  he  in  &ct  gave  credit  to  the  agent  only.  It 
appears  to  me  that  the  document  in  that  form  was  sub* 
stantially  a  draft  accepted  by  the  manager  before  drawn. 
It  in  tact  resembles  a  cheque  marked  for  payment,  and  if 
presented  within  the  limited  time  would  no  doubt  have 
been  paid,  and  the  jury  may  have  been  of  opinion  that  the 
vendor,  knowing  nothing  about  Ohipp&ndalef  but  seeing  his 
credentials,  may  have  trusted  those  credentials,  and  the 
authority  which  he  had  to  draw  on  the  bank.  It  was,  in 
fact,  argued  that  he  trusted  the  bank,  and  not  the  prin* 
cipal ;  but  that  very  argument  assumes  that  Chippendale 
was  not  trusted.    The  jury  might  therefore  say  that,  look- 
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ing  to  the  whole  &ctB,  the  Plamtiff  decUned  to  troBt  CUp' 
pendale.  One  other  obserratiozL  is  important,  though  I 
do  not  know  whether  it  is  on  my  learned  brother's  notes, 
but  it  was  an  admitted  part  of  the  evidence — that  as  the 
time  named  on  the  draft  within  which  the  manager  of  the 
bank  undertook  to  meet  it  was  limited,  and  as  that  lame 
had  expired,  or  was  expected  to  be  so,  before  the  draft 
could  be  presented  at  the  bank,  the  agent  asked  the 
Plaintiff  whether  he  would  take  a  draft  on  the  Defendant ; 
and  the  Plaintiff  answered  yes.  K  so  the  jury  might  hare 
thought  that  Chippendale  was  but  a  mere  instrument,  the 
hand  by  which  the  Defendant  was  to  operate  on  his  own 
fund,  referred  to  in  the  draft.  These  are  inferences  of  &ct 
which  I  think  the  jury  only  were  competent  to  draw. 


BiJtBY,  J. — ^The  election  is  too  late  if  the  vendor,  haying 
once  accepted  the  agent  as  his  debtor,  afterwards  reverts  to 
the  principal.  Do  the  facts  shew  that  here  ?  It  is  dear, 
beyond  all  doubt,  that  this  agent  disclosed  his  principal  at 
first.  He  produced  and  gave  a  draft  in  payment  for  the 
cattle.  This  drafb  may  be  presumed  to  represent  the  Amds 
of  the  principaL  It  was  not  shewn  that  the  agent  had  any 
&nds  of  his  own.  It  turned  out  that  the  draft  proved 
worthless ;  and  it  was,  in  fact,  therefore,  as  if  he  had  pre- 
sented and  given  worthless  bank  notes.  Was  it  not,  then, 
for  the  jury  to  say  whether  this  draft  was  a  payment  by  the 
agent  which  discharged  his  principal,  or  a  mode  of  payment 
by  means  of  certain  funds  of  his  principal  which  proved 
worthless.  In  short,  many  questions  of  fact  presented 
themselves  here,  which  should,  I  think,  have  been  laid 
before  the  jury.  I  do  not  question  the  law,  as  stated  with 
very  great  clearness  by  my  learned  brother,  but  I  consider 
that  the  jury  should  have  been  invited  to  make  up  their 
minds  on  the  bearing  of  numerous  facts  which  have  now 
been  presented  to  the  Court  in  many  various  vmys. 


JRule  absolute  to  enter  the  veriktfir 
JPlaintfffi  in  each  ease. 
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December  5. 


.TJLB  niti  to  enter  a  verdict  for  the  Plaintiff  in  an 
action  to  recover  goods  by  the  assignee  under  a  bill  of  sale. 
The  verdict  was  for  the  Defendant  under  direction  of  the 
Judge,  on  the  ground  that  the  Plaintiff's  biU  of  sale  was 
void  as  against  the  Defendant,  because  not  duly  registered 
under  the  Act  No.  141 ;  but  leave  had  been  given  to  move 
to  enter  the  verdict  for  Plaintiff  if  the  Court  should  hold 
that  the  bill  of  sale  had  been  duly  registered. 

The  attestation  clause  of  the  bill  of  sale  was  in  this 
form : — 


"  In  witness,  kc/' 
Sgned,  sealed,  and  delivered  by 
"the  flaid^Jfaritf  Bamei  in 
"  the  presence  of 

*  H.  Cha8.  Cbbsswxll, 

••  Melbourne." 


Mjlbia  Babnus. 


(L.S.) 


The  affidavit  required  by  the  Act  No.  141,  sec.  2,  was 
in  these  words  and  figures : — 

"  L  That  the  original  bill  of  sale,  together  with  the  Bchednle  there- 
"  unto  attached,  of  which  the  annexed  is  a  true  copy,  beam  date  and 
"  was  executed  by  Maria  JSamee,  of  St.  Kilda,  near  Melbourne,  in  the 
"  Colony  of  Victoria,  widow,  and  licensed  yictuaUer,  in  my  presence  on 
**  the  8th  day  of  May  instant. 

**  2.  That  the  name  S.  Chtu,  Creuwell  set  and  subscribed  as  the 
"  witness,  attesting  the  signature  of  the  said  Maria  Barnes  to  the  said 
"  bill  of  sale,  and  schedule  respectively,  is  in  my  handwriting. 

"  Sworn  at  Melbourne  in  the  Co-     -\ 

'*lony  of  Victoria,  the  16th     (  H.  Chas.  Cubsswxll. 

«  day  of  May,  1868.  ) 

"Before 

'•  JoHir  CmnmrciTOir, 

'*  A  Conunissionar  of  the  Supreme  Court  of  the  Colony  of 

**  Victoria  for  taking  affidavits.'' 

ImU  of  sale  was  void  as  against  an  executaon  under  process  of  law. 

VOL.   II. — ^LAW.  T 


A  bill  of  sale 
was  executed 
by  M,  B,  in 
the  presence 
ofH.C,  a 
The  signature 
of  M,  B. 
was  simply 
**  Maria 
Bamee."  That 

o£s,  a  a 

was"J7.C%af. 
Cresnoell, 
Solicitor, 
Melbourne." 
The  affidavit 
filed  under 
the  Act  No. 
141,  sec  2, 
described  the 
residence  and 
occupation  of 
M,  B.,  but 
did  not  on  the 
&ce  of  it  de- 
scribe the 
residence  or 
occupation  of 
S.  C.  C;  and 
it  contained 
no  reference 
to  the  addi- 
tion or  de- 
scription of 
Jx.  C7.  C, 
subscribed  in 
the  bm  of 
sale.    In  the 
heading  of  the 
affidavit, 
JT.  a  C,  gave 
his  addition  as 
"gentleman," 
and  his  resi> 
dence  as 
"  Melbourne." 

J2«2(2,  that 
the  Act  No. 
141,  sec  2, 
had  not  been 
complied  with, 
and  that  the 
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Natlob  I>aw9on  and  Fellotos  supported  the  nila 

The  references  were  to  Morewood  v.  South  Torluhkt 
Bailway  Company  («),  Banbury  v.  White  (t),  Mien  v. 
Thompson  (v),  Twton  v,  Sanoner  (to),  Bouth  v.  Baublot  (r), 
HaUon  r.  Mnglish  (y),  and  Blachwell  v.  England  (ss). 

Stawbll,  C.  J. — There  may  appear  to  be  some  conflict 
between  the  decisions  of  the  English  Courts  on  this  point 
The  point,  though  at  first  sight  one  of  mere  detail  and  foim, 
is  in  reality  one  of  substance  and  importanoey  as  a  lait 
deal  of  property  is  dealt  with  by  this  class  of  instru- 
ments ;  and  it  is  right  that  our  views  should  depend  on 
some  principle.  It  appears  to  me  that  we  shall  in  no  way 
violate  either  the  decisions  of  the  Courts  or  the  policy  of 
the  act,  if  we  hold  it  requisite  that  these  documents  should 
contain  a  description  of  the  occupation  and  residence  of 
the  person  who  gives  the  biU  of  sale,  and  of  the  attesting 
witness,  which  description  should  be  given  either  expreeaiy 
in  the  affidavit,  or  by  reference  to  an  annezure,  or  in 
some  other  way,  so  as  to  make  it  equival^t  to  a  state- 
ment on  oath  of  the  &cts  stated  in  the  description.  Hie 
case  of  Bouth  v.  Boublot  seems  at  first  sight  to  conflict 
with  this  view,  but  it  does  not  do  so  when  taken  with 
and  explained  by  other  decisions  of  the  Court  of  Queen^s 
Bench.  We  think  that  connecting  the  affidavit  and  the 
description  by  the  mere  inspection  of  the  Court  is  insuffi- 
cient, and  that  there  ought  to  be  a  distinct  swearing  to 
the  facts  in  the  description,  either  in  the  affidavit  or  by 
such  a  reference  thereto  as  is  equivalent.  We  think  that 
in  the  present  instance  this  does  not  appear.     Even  if 

(*)  8  H.  &  N.,  798.  (»)  1  En.  &  EU.,  850. 

(t)  11  W.  R.,  786.  (y)  7  EU.  &  BL,  94, 

(c)  1  H.  &  N.,  15.  («)  lb,,  641. 
(to)  3  lb,,  280. 
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the  description  instead  of  being  contained  only  in  the  ^®®^* 
heading  were  sworn  to  expressly,  I  myself  am  doubtful  Natbllw 
if  the  description  is  sufficient.  The  whole  object  of  the 
law  is,  that  a  person  in  search  of  such  information  should 
hare  no  difficulty  in  ascertaining  who  is  the  attesting 
witness  to  the  bill  of  sale,  and  where  that  person  resides, 
that  the  truth  or  validity  of  the  transaction  may  be  tested. 
Carryiag  out  that  principle,  I  have  very  great  doubts  both 
whether  the  description  of  the  attesting  witness,  a  solicitor, 
as  '^  gentleman  "  is  correct,  and  also  whether  describing  his 
residence  as  "  Melbourne  "  only  is  sufficient.  There  might 
be  great  difficulty  in  finding  the  attesting  witness  by  such 
a  description.  A  directory  might  be  consulted,  perhaps ; 
but  so  it  ndght  in  London,  and  such  a  description  there 
would  certainly  be  too  iadefinite,  but  I  consider  there  waa 
not  sufficient  verification  of  the  description  on  oath ;  and, 
therefore,  think  that  the  bill  of  sale  was  not  registered  in 
compliance  with  the  Act. 

Babby,  J. — ^I  am  of  the  same  opinion.  It  would  be 
exceedingly  dangerous  to  weaken  the  security  of  creditors 
on  instruments  of  this  kind  by  making  a  variety  of  nice 
distinctions.  In  so  &x  as  security  of  loans  tends  to 
encourage  easy  terms  to  the  borrower,  it  is  the  interest 
even  of  borrowers,  as  a  class,  that  such  instruments  should 
not  be  easily  evaded.  I  think  that  the  legitimate  way  of 
expounding  the  section  of  the  Act  bearing  on  this  case  is  to 
hold  that  it  requires  the  filing  in  the  office  of  the  Supreme 
Court  of  an  affidavit  clearly  shewing  three  things :  firstly, 
the  time  at  which  the  biU  of  sale  is  made;  secondly,  a 
description  of  the  residence  and  occupation  of  the  person 
who  makes  the  bill  of  sale  ;  and,  thirdly,  a  description  of 
the  residence  and  occupation  of  the  witness  who  attests  the 
execution  of  the  bill  of  sale.  This  act  of  filing  must  be 
accomplished  within  ten  days  after  the  mnking  and  giving 
of  the  instrument.  In  my  opinion  the  description  of  the 
residence  and  occupation  need  not  necessarily  appear  on 
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the  face  of  the  affidavit  itself  It  would  more  cosrrecAj 
appear  there.  But  I  think  we  shall  not  be  in  conflict  with 
the  principle  of  the  cases  or  with  the  intention  of  the  Aet» 
as  shewn  hj  its  expressions,  if  we  saj  that  the  description 
may  be  in  the  bill  of  sale,  and  be  drawn  thence  to  the 
affidavit  by  a  reference  in  the  latter.  The  affidavit  might 
proceed  thus :  '^  That  the  name  of  H.  O.  C,  set  and  sob- 
'^  scribed  as  the  witness  attesting  the  signature  of  the  said 
^*  M.  B,  to  the  said  bill  of  sale  and  schedule,  is  in  my  hand* 
''  writing,  and  that  the  description  of  the  residence  uid 
^'  occupation  of  the  said  JJ.  O.  C,  followiug  after  his  said 
"  name,  set  and  subscribed  as  aforesaid,  were  then  and  ngy 
'^  are  the  true  description  of  my  residence  and  occupation." 
It  would  then  appear  that  the  attesting  witness  had  not 
changed  his  residence  or  occupation  in  the  interval  not 
exceeding  ten  days,  which  might  have  elapsed  since  the 
execution  of  the  bill  of  sale.  That  is  one  mode  of  accom- 
plishing a  strict  compliance  with  the  Act.  A  better  mode 
might  nevertheless  be  that  the  affidavit  should  itself  describe 
the  residence  and  occupation.  This  would  be  the  most 
ready  and  exact  mode  of  compliance  where  the  residence 
had  changdd — ^and  so  &t  shews  that  the  affidavit  is  the 
more  proper  place  in  which  both  descriptions  should  appear. 
'^  I  am  so  and  so,  and  reside  at  such  and  such  a  place,  and  am 
''  the  same  person  described  in  the  attestation  as  of  another 
''  residence,  and,"  perhaps,  also  "  another  occupation."  I  also 
must  express  my  doubt  if  the  description  of  the  reeidenoe 
as  "  Melbourne "  simply  is  sufficient.  K  it  were  in  a 
village  or  remote  place  it  might  be  so,  but  I  scarcely 
think  it  can  be  so  in  a  city  like  this  containing  so  many 
persons  of  one  name,  and  also  so  many  persons  of  the 
same  name  following  the  same  profession.  It  is  however 
not  necessary  to  discuss  this  point  here;  but  if  tiiis 
expression  of  our  opinion  should  cause  greater  accuracy 
in  such  proceedings  as  these,  the  effect  will  be  very 
beneficial  to  all  persons  under  the  necessity  to  resort  to 
them. 
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Williams,  J. — ^I  think  tBat  the  affidavit  may  refer  to 
the  bill  of  sale.  In  Banbury  v,  JFhite  the  latter  was 
incorporated  in  the  affidavit.  Here  there  is  no  reference 
of  the  one  to  the  other  such  as  to  -justify  us  in  looking  from 
one  to  the  other  to  find  a  description  of  the  occupation  of 
the  attesting  witness  not  appearing  on  the  face  of  the  first. 
I  also  think  "  gentleman  "  is  not  a  sufficient  addition.  On 
these  two  grounds  only  I  think  the  bill  of  sale  void  as 
against  the  Defendants 

Bule  niti  dUeharged, 


1868. 


McCIJLLOCH,  Appellaitt,  v,  HAEEOOT, 

BXSPONDXKT   (a). 

A  December  18. 
FFEAL  case  stated  under  the  Act  No.  159,  by  Justices  f^^  affidavit 
in  Petty  Sessions.    The  question  was  whether  the  requisites  ander  the  Act 
of  the  Act  No.  141,  sec.  2,  had  been  complied  with,  on  the  attesting  wit- 
execution  of  a  bill  of  sala  ^^  ^,  *^«  ^ 

ezecation  of  a 

bill  of  sale  did 
The  affidavit  of  the  attesting  witness  did  not  in   its  "^eS^pgrt 
swearing  part  contain  a  description  of  his  occupation,  but  contalii  a 
did  in  its  heading  contain  such  description ;  and  it  did  not  ^^^^  occupation 

swear  to  the  truth  of  the  facts  stated  in  the  attestation  of  the  witness, 

^  but  did  m  its 

clause,  where  a  sufficient  description  of  the  occupation  of  heading  give 
the  witness  was  given,  but  only  swore  to  the  "  truth  of  the  ??^^  dewjip- 

°  "^  ,  tion ;  and  it 

"  copy  "  of  the  attestation  clause,  set  forth  in  the  affidavits,    did  not  swear 

to  the  truth 
of  the  attesta* 
The  Magistrates  had  held,  on  the  authority  of  Nathan  v,  tion  clause  of 

Nttyhr  (h),  that  the  Act  No.  141  had  not  been  complied  with,  ^here  the 

description 
was  g^ven,  but  only  to  the  "  truth  of  the  copy "  of  the  attestation  daose  quoted  in 
the  affidavit. 

Held,  that  the  affidavit  did  not  give  either  in  itself  or  by  reference  to  the  attestation 
clause,  the  information  on  oath  required  by  the  Act  No.  141,  sec.  2,  and  that  the  bill 
of  sale  was  void  as  against  a  person  entitled  to  impeach  it. 


(a)  Corwn  Barry,  J.,  and  Williams,  J. 


(5)  AsUe  p.  268. 
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1868.  Billing,  for  the  Appellant,  endeavored  to  distrngmslt  ihii 

MoCttlloch    CBBe  from  Nathan  v,  JVaylor.      He  cited  Be    Wilkimom 
Haejoot       ^  pf^rte  Qraniham  (c),  and  Hollmgworth  v.  White  (i). 

NevoUm  for  the  Respondent. 

The  Coubt  held  that  the  case  was  dearly  goyenied  bj 
that  of  Nathan  v,  Nayhr,  The  affidavit  did  not  swear  to 
the  truth  of  the  description  given  in  its  own  heading — tiiat 
portion  of  the  affidavit  was  not  a  portion  of  the  oath  taken ; 
and  it  did  not  swear  to  the  truth  of  the  attestation  dauae, 
but  only  to  the  truth  with  which  that  clause  had  been 
copied  into  the  affidavit.  Therefore  the  Court  could  not  find, 
either  on  the  &ce  of  the  part  of  the  affidavit  binding  on  the 
conscience  of  the  deponent,  or  in  any  document  so  referred 
to  and  incorporated  into  the  affidavit  as  to  make  the  facta 
appearing  in  such  document  part  of  the  facts  sworn  to  bj 
the  affidavit,  any  description  of  the  occupation  of  the  attest- 
ing witness.  The  plain  object  of  the  Act  No.  141  to  secure 
information  on  oath  as  to  the  residence  and  occupation  of 
the  attesting  witness  and  enabling  him  to  be  called  was, 
therefore,  evaded,  and  the  bill  of  sale  invalid. 

Appeal  dUmiued. 


(e)  10  Jar.,  1088.  (<0  6  Law  T.,  K.S.,  604. 
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ANDEESON  akd  Othebs  c.  JACOMB,  Ofpioial  i863. 

ASSIOITEE.  J^^^^^T^ 

December  8. 

JtiULB  nkito  set  aaide  a  verdict  for  the  Plaintiffa  and  ?\-?^?,^*^* 

bad  building 
enter  it  for  the  Defendant,  on  the  grounds — ^1.  That  there  contracts  for 

was  no  privity  between    the  Plaintiffs    and    Defendant.  ^^^  Hwital 

2.  That  the  8th  sec.   of  6    F«j.,  No.  17,  prevented  the  and  Benevo- 

TO  •  iJiT    xi.  lent  Asylum 

rlaintiffs  from  recovering.  in  Melbourne, 

and  applied 
to  -4.,  iS.  ^ 

Senessey  Brothers  had  contracts  for  erections  at  the  if.,  their 

Hospital  and  Benevolent  Asylum  in  Melbourne.     They  ^^^f" 

applied  to    their   timber-merchants,    Anderson,  Sharpe  Sf  cadi  and  ma- 

Wright,  for  assistance  in  cash  and  goods.    The  latter  firm  carry  them  on. 

wrote  as  follows :—  -^'f  ^'  4*  ^-j 

in  considera- 
tion of  receiv- 

"  12th  March,  1863.       mg  orders  on 

the  treasurers 

«  Messrs.  Senei$ey  Brothers.  ®^  *^J?  ^l"^ 

'  and  hospital^ 

M  a,m*i-Y««.  ^^y  acknow- 

"  In  eonnderation  of  your  giving  us  orders  duly  acknowledged  by  them,  to 

"  the  Treasurer  to  receive  the  contract  moneys  of  the  Benevolent  receive  the 

*•  Asylum  and  Melbouime  Hospital  jobs,  we  agree  to  provide  sufficient  contract 

"  money  as  may  be  required  from  time  to  time  to  carry  on  the  works,  ^^^'^^^^^ 

"  provided  the  amount  due  us  for  cash  and  goods  do  not  at  any  time  gash  from 

"  exceed  the  deposits  in  the  hands  of  the  Treasurer.  time  to  time 

to  complete 

"  We  are.  Sirs,  the  contracts. 

•*  Yours  obecUently,  ^^der  this 

"  Andebson,  Shabpb  &  Wbioht.*'  J?^*^"^1?^ 

cash  till  S. 

Brothen 
became  insolvent.  After  the  insolvency  J.,  the  official  assignee  of  Jf.  Brothen,  finished 
the  contracts,  and  received  on  account  of  them  £170  beyond  what  he  laid  out.  A^  8, 
^  W,  sued  Jl,  the  official  assignee  for  the  £170  as  for  money  received  to  their  use^ 
and  obtained  a  verdict.  On  rule  nin  to  enter  verdict  for  Defendant  on  the  ground — 
(1)  that  he  had  no  privity  with  Plaintifii ;  and  (2)  that  he  could  not  pay  them  under 
6  Ftc,  No.  17,  sec.  8, 

Held,  that  neither  objection  was  valid,  and  rule  nisi  discharged. 

Qla»9  V.  Shaw,  Sup.  Ct.,  Vict,,  29  Nov.,  1858,  approved  of  and  acted  on.    Cowrtney 
V.  Morrie,  Sup.  Ct.,  Vict.,  6  July,  1869,  commented  on  and  limited. 
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They  were  answered  as  foUowB : — 

"  Melboome,  18tli  March, 

"  49,  BoMlyn-straet. 
"  Joi.  McCMloch,  Eiq., 

"  Treasurer^  Benevolent  Asylum. 
**  Fleaae  pay  Messn.  Anderson,  Sharps  ^  Wright  all  money  dne  w 
"  for  contract  in  new  wing  to  Benerolent  Aflylum,  and  their  diachai^ 
"  will  be  bin  ing  o    ns. 

**  Peiup  Hsnbsbst, 

"  For  Seneu^  BroikerB,* 


Thifi  note  was  piesented  to  the  Treasurer  and  was  acted 
upon.  Under  the  arrangement  cash  was  advanced  and 
materials  supplied  by  Anderson,  Sharpe  Sf  Wright  until  the 
estate  of  Senessey  Brothers  was  sequestrated  in  the  Insol- 
Tent  Court.  The  contracts  were  then  taken  up  by  Ja&nfi, 
the  official  assignee  of  Senessey  Brothers,  and  finished  by 
him ;  and  he  received  on  account  of  them  £170  more  than 
he  expended  upon  them. 

The  present  action  was  brought  by  Anderson,  Sharpe  ^ 
Wright  to  recover  the  sum  of  £170  as  money  had  aod 
received  by  Jacomb  to  the  use  of  the  Flaintiffii,  and  as 
money  due  on  accounts  stated.  The  verdict  was  for  the 
Plaintiffs,  damages  £200 ;  but  leave  was  given  by  consent 
to  the  Defendant  to  move  to  set  aside  the  verdict  and 
enter  it  for  himself. 

A  rule  nisi  was  obtained  accordingly ;  the  grounds  of 
which  are  stated  above. 

Dawson  and  Fellows  shewed  cause. 


Wood  and  JDohson  supported  the  rule. 

The  authorities  referred  to  were,  on  the  first  ground  of 
the  rule,  Allen  v.  Impett  (e),  Cooper  v.  Wrench  (/),  Cal- 
(e)  2  J.  B.  Moo.,  240.  (/)  1  D.  &  L.,  482. 
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land  r.  Loyd  (y) ;  on  the  second  ground  of  the  rule,         ^^^• 

Convene  v.  Hvetts   (A),    Hope  v,   Haley   (j),    Okus  t>.  Ajtsbbsov 

Shaw  (At),  Courtney  v.  Morrie  (J),  and  Tounghtuhand  p,  j^^^tb 
Courtney  (m). 

Stawbll,  C.  J. — This  contract  between  the  Plaintiffs 
and  Henessey  Brothers  was  made  some  time  before  the  insol- 
Tencj*.  The  official  assignee  took  up  the  building  contracts 
under  which  Heneetey  Brothers  were  earning  money  from 
the  IVustees  of  the  Asylum  and  Hospital^  finished  them 
at  the  expense  of  the  estate,  and  received  £170  beyond 
what  he  expended  on  them.  The  Plaintiffs  sue  him  for 
that  sum  under  the  agreement  between  them  and  Heneseey 
Brothers,  according  to  which  the  latter  were  assisted  by 
the  Plaintiffs  and  enabled  to  carry  on  their  contracts 
as  long  as  they  did.  Apart  from  the  Insolyent  Acts 
there  would  be  no  difficulty  in  the  case.  The  official 
assignee  stands  in  the  same  position  as  his  assignor;  he 
takes  subject  to  the  equitable  arrangement  made  by  his 
assignor,  and  the  benefit  of  which  the  estate  received  up  to 
the  time  of  the  sequestration.  The  Plaintiffs  could  not 
possibly  reduce  into  possession  what  was  thus  in  a  manner 
assigned  to  them,  any  sooner  than  they  did  or  attempted  to 
do.  If  no  sequestration  had  occurred  it  could  not  be 
contended  for  a  moment  that  the  insolvent  could  hold 
the  money  from  the  Plaintiffs  if  he  had  received  it.  We 
think  the  case  governed  by  Glass  v.  Shaw,  The  facts 
are  precisely  similar  to  the  facts  there.  Indeed,  I  cannot 
well  imagine  another  case  so  completely  quatuor  jpedibus 
with  this.  In  that  case  a  balance  was  retained  by  the 
Government  from  contractors.  Glass  advanced  on  the 
fidth  of  that  balance.  Shaw,  the  official  assignee  of  the 
contractors,  took  up  the  contract  and  completed  it;  he 
received  the  money  so  retained  by  the  Government ;  and 

(g)  6  M.  A  W.,  26.  (Jk)  Sup.  Ct.,  Vic,  29  Nov.,  1858. 

(A)  10  Ex.,  298.  ®  Sop.  Ct.,  Vic.,  6  July,  1869. 

0)  5  EIL  &  Bl.,  830.  (m)  Ante  VoL  I.,  Law,  65. 
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^^^^^  then  he  clidmed  to  retain  the  whole  of  it.  It  was  hdd 
Akdessok     that  he  received  the  money  nnder  the  arrangement^  aod 

Ja(x>]cb.  ^^  ill  no  hetter  position  than  hia  aaedgnor  oonld  not 
withhold  it  from  Glass,  It  is  contended  that  the  case  fidb 
within  the  8th  section  of  the  Insolvent  Act,  5  Vie,^  No. 
17 ;  but  we  cannot  see  how  it  can  do  so  in  any  way.  The 
money  is  obtained  under  the  previous  equitable  arrange- 
ment, and  it  is  held  only  subject  to  that  equitable  arrange- 
ment. The  only  difficulty  presented  to  us  has  arisen  out 
of  certain  expressions  of  the  Court  in  the  case  of  (hurtnsff 
V.  Morris.  We  do  not  think  that  those  expressions  are 
applicable  here.  It  is  possible  too  that  in  that  case  where 
the  whole  Insohent  Act  was  before  the  Court,  the  order 
and  disposition  section,  and  clause  8,  were  not  kept  suffi- 
ciently distinct  in  the  judgment  of  the  Court.  In  the 
present  case  no  fictitious  credit  coidd  have  been  obtained, 
and  so  fw  as  that  judgment  turned  on  the  reasoning  as 
to  fictitious  credit,  it  is  no  guide  here.  Glass  v.  Shaw  is 
the  authority  on  which  we  now  decide. 

Bule  nisi  disekarysd. 
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MdEWA2S  ABB  Othibs  v.  MONCUE. 


I> 


__  ^EMTTELREB  to  Plea.    Declaration  agaiiist  Alexander  Aarompnt 
Moneur,  infant  heir,  on  whom  lands  of  Alexander  Mon-  tained  against 
cur,  deceased,  had  descended,  for  money  payable  by  the  *^«  ^^^»  ^^ 
Defendant  as  such  heir  as  aforesaid,  for  goods  sold  and  have  descend- 
delivered  by  the  Plaintifis  to  the  said  Alexander  Moncur,  !|alj[*bie™or^^ 
deceased,  in  his  life  time,  and  for  money  found  to  be  due  the  price  of 
from  the  Defendant,  as  such  heir  as  aforesaid,  to  the  Plain-  §elWered  bj 
tiiSs,  on  an  account  stated  between  the  said  Alexander  theHaintiff 

to  the  ances- 

Mimcur^  deceased,  in  his  life  time,  and  the  PlaintifOs.  tor  in  his  life- 

time, and  for 
the  amount 
Pleas  by  Janet  Moncur,  guardian  ad  litem  of  the  infimt  found  to  he 

heir :  1.  Never  was  indebted  as  alleged ;  2.  The  contracts  ^  aa^rach 
mentioned  were  not  nor  were  any  of  them  under  seaL  l^eir,  on 

aooounts 
stated  be- 

Demurrer  to  the  first  plea :  "  Tor  that  as  houses,  lands,  Sf^^,.^®    , 

,         ,  .  '    Plaintiflb  and 

"  and  other  hereditaments  and  real  estates  in  this  colony  the  ancestor 

"  are  liable  to  debts  of  aU  kinds,  and  are  assets  for  the  1?  ^  ^®" 

time. 

^  satisfaction  thereof,  in  like  manner  as  real  estates  are  by 
"  the  law  of  England  liable  to  the  satisfaction  of  debts  due 
**  by  bond,  and  may  be  seized  and  sold  under  writs  of 
"  execution,  there  are  no  other  means  of  obtaining  satis- 
^  faction  out  of  the  real  estate  of  the  said  Alexander  Maneur^ 
**  deceased,  than  by  an  action  against  his  heir." 

FsUowB  for  the  demurrer  and  declaration. 

No  appearance  on  the  other  side. 

The  Coubt  held  the  plea  bad,  and  the  declaration  good. 

Judgment  for  the  Flaintiff\ 
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Inr  THE  Mattes  of  the  ADinssioir  op  WILLIAM 
SHUCKBURGH  GARLICK  as  aj^  Attoebtey,  Ac 


jLN  Trinity  Term  last  the  admission  of  this  gentleman 
was  opposed  on  behalf  of  the  Law  Institute,  on  the  &ct8 
stated  in  the  following  affidavit  of  O,  C.  Bencrqft^  then 


ship  with 
F,,  an  at- 
torney and 
conveyancer, 
in  the  husi- 
nesB  of  con- 
veyancing, 
and  they 
advertised 


O,,  an  ad- 
mitted con- 
veyancer and 
a  registered 

agent™^rS  -^.ttomey  of  the  Council  of  the  Law  Institute : — 

into  a  partner- 

'*  1.  That  by  certain  articles  of  agreement,  bearing  date  the  Stli 
day  of  June,  1858,  filed  in  the  office  of  the  prothonotary  of  the  nid 
Conrt,  and  expressed  to  be  made  between  Henry  Qeorge  JF^eame,  of 
the  city  of  Melbourne  aforesaid,  an  attorney,  solicitor,  and  proctor  of 
the  Supreme  Court  of  the  Colony  of  Victoria,  of  the  one  part,  and  the 
said  W.  8.  QarUcJc,  of  the  other  part,  it  is  witnessed  that  the  said 
W.  8,  Garlick  did  place  and  bind  himself  derk  to  the  said  JZl  Q. 
themselves  as  ^^^^f^  ^  ^is  practice  of  attorney,  solicitor,  and  proctor,  to  serve  him 
"conveyancers  f^^  the  day  of  the  date  thereof  for  and  during  and  unto  the  full  end 
and  parlia-  and  term  of  five  years  from  thence  next  ensuing,  and  fully  to  be  com- 
mentary piete  and  ended,  and  the  said  M.  G.  Freame  did  thereby  accept  the 

agents."  ^^  jp-  ^  QarUok  as  such  derk  as  aforesaid. 

Dunng  that 
partnership, 
and  while 
Q,  was 
acting  as  a 
principal  in 
the  business 
of  that  part- 
nership, he 
articled  him- 
self to  F. 
as  an  attor- 
ney.   On 
motion  for  the 
admission  of 
O.  opposed 
by  the  Law 
Institute. 

Held,  that 
the  relation 
of  these 
parties  as 

principals  and  equal  partners  in  their  business  of  conveyancers  and  parliamentsiy 
agents  was  inconsistent  with  the  notion  of  a  real  status  pupillaris  in  <?.,  and  with 
the  notion  of  a  bond  fide  relation  of  master  and  servant  between  F,  and  6^.;  sod 
admission  refused. 

On  a  second  motion  for  the  admission  as  an  attorney  of  an  artided  clerk,  notice  of 
the  motion  should  be  given  to  the  Law  Institute  specifically,  in  order  that  the  Conii 
may  have  power  to  give  costs. 


"  2.  That  previous  to  the  date  of  the  said  articles  of  agreement,  that 
is  to  say,  on  or  about  the  3Ist  day  of  May,  1854,  the  said  IP*.  &.  Qwr* 
UeJe  was  admitted  by  the  said  Court  to  practice  as  a  conveyancer. 

**  8.  That  the  said  W.  8,  GarUch  and  H,  Q.  Freeane  shortly  after  the 
date  of  the  said  artides  of  agreement,  publidy  announced  themsdves  ss 
carrying  on  business  in  co-partnership  together  as  conveyanoen,  by 
affixing  a  signboard  and  door-plate  on  the  exterior  of  the  building  in 
which  they  occupied  offices  in  Collins-street  west,  in  the  said  dty, 
bearing  respectively  the  inscriptions,  *  Freame  and  QarUek,  convey- 
ancers ;'  and  to  the  best  of  my  belief  they  are  at  present  so  carrying  on 
such  business  together. 

<*  4u  That  the  said  W.  8,  Garlioh  and  H,  G.  Freame  at  present 
publicly  represent  themselves  as  carrying  on  business  in  co-psztnerdiip 
together,  as  conveyancers,  having  their  names  as  follows,  that  is  to  say, 
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^I\remm4  and  Gartich/  and   'lyeame  and  Garlick,   conveyancers,*  1868. 

painted  on  the  exterior  of  their  present  offices  in  CoUins-street  aforesaid. 

«  6.  That  the  said  W.  8.  Qarlich  and  H.  Q-,  Freame  have  pnblicly 
advertised  themselves  as  carrying  on  business  in  co-partnership  together 
as  '  conveyancers  and  parliamentary  agents/  and  I  have  been  informed 
by  the  derk  to  the  Legislative  Assembly  that  the  said  W,  S.  Qarlich 
has  been  dnly  anthorised  by  that  body  to  act  as  a  Parliamentary  agent. 

^  6.  That,  in  a  certain  duly  newspaper  called  The  Melbourne  Daily 
Law  Lut,  pnblished  in  the  said  dty  of  Melbonme,  on  the  24th  day  of 
Jmie,  1861,  and  in  the  said  newspaper  published  on  the  7th  day  of 
July  instant,  the  sud  W,  8,  Qarlick  and  S,  G,  Freame  have  adver- 
tised themselves  as  canying  on  business  together  as  '  conveyancers,' 
at  thdr  offices,  Collins-street  west,  in  the  said  dty.'' 

Felhu)8  moved  the  admission.  [StowrfZ,  C.  J. — If  a  Ji^yS. 
gentleman  sits  in  a  room  and  receives  clients  how  is  he  to 
be  regarded  as  serving  his  master  P]  Just  as  a  managing 
clerk  maj  be  so  regarded.  Many  an  articled  clerk  becomes 
able  to  manage  in  the  latter  half  of  his  service.  Supposing 
he  had  done  these  same  things  as  the  mere  servant  of  Freame^ 
how  could  the  existence  of  an  agreement  to  divide  the  profit 
on  them  alter  the  character  of  the  act  as  the  act  of  a  subor- 
dinate for  his  master  ?  [^Stawell,  C.  J. — The  conclusion  from 
this  affidavit  is  that  he  was  giving  his  time  to  the  actual 
management 'of  another  independent  business.  Why  is  it 
required  that  five  years  and  no  less  should  be  spent  in  statu 
p^pillar%?'\  To  learn  the  business  thoroughly.  [Stawelly 
C.  J. — ^Not  onhf  that ;  otherwise  an  examination  and 
^  results*'  might  shew  the  business  learned  in  a  far  less  time 
with  some ;  as  indeed  it  might  fail  to  shew  it  in  any  time, 
however  long,  with  others.  Barry y  J. — ^Imagine  this  master 
telling  this  pupil  to  issue  a  writ,  go  an  errand,  or  do  one  of 
the  many  things  which  it  is  fitting  that  the  master  should 
require,  and  becoming  that  the  pupil  should  obediently  do. 
This  gentleman,  co-equal  with  his  master  in  the  independent 
business,  would,  I  imagine,  regard  such  behests  with 
astonishment,  and  be  inclined  to  rebel,  and  might  say,  "  Do 
"  it  yourself,  sir.  Send  your  clerks  to  issue  your  writs ; 
''  send  your  lacqueys  to  run  your  errands."    He  is  here,  as 
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it  seems  to  me,  imdertakiiig  two  opposite  inconmstent  and 
irreconcileable  occupations.] 

Miehie,  for  the  Law  Institute,  contra. 

Stawsll,  C.  J. — ^An  honest  and  real  service  of  the 
articled  clerk  in  the  true  relation  of  pupil  to  his  master, 
is  made  a  strict  necessity  as  a  protection  to  the  public 
Mere  examination  might  prove  a  sufficient  test  of  the 
knowledge  and  skill  acquired,  if  those  were  all  that  the 
service  was  intended  to  secure.  There  are  other  moral 
and  social  disqualifications  which  the  rule  is  aimed  at,  and 
which  a  continued  and  honest  existence  of  the  9tatui 
pupUUtris  towards  an  upright  and  skiJi^  master  in  the 
profession  of  the  law  is  peculiarly  calculated  to  re- 
move. The  service  must  be  honest  and  true,  and  not 
a  mere  evasion.  We  think  that  such  a  relation  did  not 
exist  here,  and  that  such  a  service  as  this  ought  not  to  be 
sanctioned. 

Admission  refitsed. 


December  9.        Dawson  now  moved  the  admission  on  further  affidavits. 

Dohson,  for  the  Law  Institute,  opposed. 

Babby,  J. — Has  any  notice  been  given  to  the  Law  In- 
stitute specifically  ? 

,  Dohson. — No ;  only  the  public  notice. 


Stawell,  C.  J. — ^The  new  affidavits  convey  no  substan- 
tial distinction  between  the  facts  now  and  those  formerly 
brought  before  the  Court. 
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We  think  that  these  applications,  where  they  are  sub-  y^^^^ 

stantiallj  second  applications,  should  be  made  on  express  in  re 

notice  to  the  Law  Institute.     We  should  then  have  the  G^aMOic 
opportunity  of  giving  costs  to  the  Law  Listitute. 

Admission  refused. 


I 


Ik  thb  Mattes  op  ths  Admissiok  or  GEOSGhE 

GABEAED  as  an  AttoBKSY,  &C.  September  14. 

December  9. 


N  Michaelmas  Term  last  the  admission  of  this  gentleman  a,,  articled 
was  opposed  by  the  Law  Institute.  ^llfdbo^e, 

was  absent 

The  facts  appearing  on  the  affidavits  used  for  and  against  \J^^  durinir 

the  motion  for  his  admission  were  as  follows: — Qarra/rd  three  of  the 

had  been  articled  to  several  masters  in  succession  and  then  the  article  at 

to  MuUlehurv,  of  Melbourne :  and  at  last  to  Mallesan,  of  Castlemaine, 

.  managing 

Melbourne.     During  three  of  the  five  years  of  his  articles  there  a  branch 

he  had  been  absent  from  Melbourne,  where  the  firm  of  I?**?""  ^^  ,, 

the  firm  of  j£, 

Muttlehwy  t[  Mdlleson  carried  on  business ;  and  had  been  During  that 

at  Castlemaine  managing  there,  as  confidential  clerk,  a  ^J^  ^tl  s  b- 

branch  business  of  MuUlehury  Sf  Mallesan.    During  these  ject  to  the 

three  years  his  master  for  the  time  being  had  sometimes  spond^™" 

been  at  Castlemaine  when  he  was  there,  and  he  had  often  *?d  orders  of 

been  at  Melbourne  when  his  master  was  there,  and  he  was  and  his  master 

in  daQy  correspondence  with  his  master  or  the  other  princi-  was  fwaquently 

pals  of  the  firm,  and  was  managing  the  branch  business  maineand 

under  their  instructions  and  control.    In  addition  to  this,  ^^^  ^* 

he  had  served  as  clerk,  but  not  under  articles,  to  other  Melbonme. 

He  thus 
retained  to  a 

certain  extent  the  advantage  of  the  personal  teaching  and  direction  of  his  master. 

On  motion  fbr  the  admission  of  G.  opposed  by  the  Law  Institate, 
Seld,  that  the  service  at  Castlemaine  oomd  not  connt ;  and  admission  refused,  bnt 

leave  given  to  apply  again  after  two  yean  further  sufficient  service. 

On  a  motion  for  the  admission  as  an  attorney  of  an  articled  clerk,  counsel,  instructed 
by  all  the  attorneys  in  Castlemaine,  has  no  locus  standi. 
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attomeyB  for  many  years  before   the  beginning   of  hia 
articles. 

The  Coubt  then  held  that  such  a  service  in  such  a 
distant  and  necessarily  independent  field  of  operation  waa 
not  sufficient.  The  facts  were  entirely  inconsistent  with 
the  true  relation  of  the  status  pvpillarisy  if  not  with  that  of 
servant  and  master. 

The  admission  was  refused  on  that  ground. 


Decemher  9.  In  the  course  of  the  argument,  and  also  in  the  course  of 
the  judgment  given  in  Michaelmas  Term,  some  remarks  fell 
firom  members  of  the  Bench  encouraging  the  notion  that 
the  position  of  Mr.  Ottrrardy  at  Castlemaine,  as  a  mere 
agent  of  a  Melbourne  firm,  was  an  injustice  to  the  local 
attorneys. 

Ireland,  Q.  C,  therefore  appeared  to  day,  instructed,  as 
he  said,  by  the  whole  of  the  Castlemaine  attorneys,  to 
testify  their  esteem  of  Mr.  Oarrard,  and  their  entire 
willingness  that  he  should  be  admitted,  notwithstanding 
the  particular  features  of  his  pupilage. 

Dohson,  for  the  Law  Institute,  testified  the  respect  in 
which  both  the  personal  character  and  the  professional 
attainments  of  Mr.  Garrard  were  held  by  all  branches  of 
the  profession  in  Melboiune,  as  in  Castlemaine,  but  opposed 
the  right  of  Ireland  to  appear. 

The  Coubt  held  that  Ireland  had  no  locus  standi. 


On  the  principal  matters  judgment  was  given  as  follows: 

Stawell,  C.  J. — ^When  this  application  was  first  made, 
we  declined  to  admit  Mr.  Garrard  on  the  ground  that  it 
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was  neTer  intended  that  a  clerk  should  serve  his  period  of  ^^^ 
articles  hj  acting  as.  a  managrng  clerk  to  his  master  at  a  In  re 
branch  establishment.  We  did  not  contemplate  the  limita- 
tion of  branches  to  any  extent.  Our  duty  is  to  see  that 
the  public  has  the  protection  of  the  articled  clerk  having  a 
fiill  and  proper  opportunity  of  learning  his  profession  under 
the  personal  teaching  and  control  of  his  master.  Placing 
an  articled  clerk  at  the  head  of  a  branch  establishment  in 
a  distant  town,  is  not  a  proper  mode  of  teaching  him  his 
profession,  nor  consistent  with  a  real  service  of  the  articles. 
None  of  the  instances  mentioned  bears  on  this  case,  for  not 
one  of  those  instances  was  that  of  an  articled  clerk  being 
employed  as  a  manager.  The  supplementary  affidavits,  there- 
fore, in  no  way  alter  the  aspect  of  this  gentleman's  case.  The 
application  of  the  sound  and  proper  rules  guiding  us  in  all 
such  cases  may  be  hard  in  this  instance ;  there  may  be  no 
collusion  and  no  intentional  evasion,  but  that  must  not 
weigh  with  us ;  those  rules  are  calculated  generally  for  the 
benefit  of  the  profession  and  the  public.  The  last  case  (n) 
may  also  have  been  a  hard  one;  indeed  harder  than  this. 
We  cannot  act  on  any  general  rule  without  instances  of 
hardship  on  individuals.  We  feel  the  responsibility  of 
rejecting  these  applications,  but  the  protection  of  the  pro« 
fession  is  intrusted  to  us,  and  we  must  not  shrink  from 
exercising  our  duty. 

Babbt,  J. — ^I  desire  only  to  add,  that  nothing  fell  from 
me  on  the  former  application  to  the  effect  that  any  attorney 
is  precluded  from  establishing  agencies  in  any  part  of  the 
country  he  pleases,  and  as  nimierous  and  as  distant  as  he 
pleases ;  but  such  agencies  must  not  be  conducted  under 
the  independent  management  of  the  master's  pupils  removed 
from  the  master's  teaching  and  control. 

Admission  refused^  with  leave  to  apply 
again  when  service  didy  completed. 
(•)  J»  r€  GarUck,  AtUe  p.  274. 
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December  18^ 


In  be  DEUMMOKD  Wabdbk,  xsd  Othebs,  Ei  Pabte 

DUNBAE  AKD  Othbbs. 


- —  W  OOD  moved  for  a  rule  niH  for  a  mandamus  to  a 

doned  a  claim.  Warden  of  the  gold-fields  to  put  Ihifidar  and  others  in 

Mason  en-  possession  of  claims  No.  26  and  27,  known  as  the  "  Gk)ldea 
tered  it  with- 
out first  Age  "  claim,  on  the  Clydesdale  lead.    The  claim  was  aban- 

obtaining  the  jo^^^  constructively  on  the  22nd  January  by  MarHn  and 

decision  of  a  •'                                           j      j 

Warden  that  party.    Mason  and  party  entered  the  claim  on  the   28th 

abandoned^  January,  but  without  having  obtained  a  decision   of  the 

A  Warden  "Warden.     Dunbar  and  party,  the  present  applicants,  have 

Dunbar  WM  obtained  a  decision  of  the  Warden  agadnst  MarHn  and 

perfectly  en-  party,  the  former  registered  owners.    The  Warden  refuses 

against  Mar-  to  enforce  his  decision  as  between  Dunbar  and  Martin^ 

Un,  but  gave  i)ecause  Mason  is  in  possession.     But  Martinis  abandonment 

no  opinion  as  ^ 

to  the  right  of  was  constructive  only,  and  Mason  could  not  determine  the 
againsTa^y  question  of  abandonment  for  himself;  he  must  go  before 
other  parties  a  Warden — ^till  he  has  done  that  he  has  no  title.  Dunbar 
On  an  appli-  ^^  done  SO,  and  is  therefore  entitled  to  be  put  in  posses- 
cation  for  sion  by  the  Warden.     Gritchley  v,  Qraham  (o).     [Stmodl, 

tnandcuiws  to  __. 

the  Warden  C.  J. — ^Tou  apply  for  possession  of  a  claim  to  which  Mariim 

to  ^nt  Dunbar  j^g^  ^^  ^ght,  when  Mason  is  in  actual  possession.]    We 

m  possession,  °     '                                                                     . 

the  case  of  swear  that  we  are  not  aware  of  any  other  legal  title  to  the 

©roAtmbdnsf  poss^^ioii  *^Mi  that  of  Martin ;  that  we  have  obtained  a 

cited,  a  rule  Warden's  decision  declaring  us  entitled  as  against  Mmim ; 

fM%  was 

granted.    But  <^^  ^^^  ^^  other  person  has  been  put  in  possession  by  a 

on  cause  Warden.     Under  Gritchley  v.   Qraham  we  are  the  only 

shewn,  the  ^ 

Court  ex-  persons  entitled  to  be  put  in  possession  by  the  Warden. 

plained 
Critchley  v. 

Chraham,  and  lUde  niti  yrttfUed. 
held  it  to 
have  no  appli- 
cation, and 
discharged  the  rule  niii,  with  costs  to  Mason, 

(o)  Ante  p.  211. 
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Fettowsy  on  behalf  o{  Mason,  shewed  cause  (p). 

Wood  and  O^ier  in  support  of  the  rule. 

Babby,  J.,  deUvered  the  judgment  of  the  Court : — 
A  considerable  extent  of  litigation  has  occurred  in  this  case, 
which  is  to  be  deplored,  the  more  particularly  as  a  portion 
of  it  has  been  based  on  a  mistaken  view  of  the  judgment  of 
this  Court  in  the  case  of  Oritchley  v.  Oraham.  The  decision 
in  that  case  was  given  on  deliberation,  and  I  remain  now 
precisely  of  the  opinion  expressed  in  that  case,  where, 
however,  the  question  was  diminished  to  one — as  to  whether 
the  occupation  should  be  deemed  to  be  forfeited  when  the 
contention  was  simply  one  between  the  registered  owner 
and  the  person  succeeding  him,  coming  to  take  possession, 
as  against  him,  of  the  claim  alleged  to  be  so  forfeited.  In 
sttch  a  case  as  that,  the  title  of  the  person  so  coming  cannot 
be  one  dependent  on  possession,  or  alleged  possession,  but 
most  depend  solely  on  the  adjudication  of  the  Warden.  As 
we  there  said,  we  were  of  opinion  that  the  Appellants  could 
not  take  upon  themselves  to  determine  whether  a  forfeiture 
had  occurred,  or  that  events  had  arisen  whereby  a  claim 
should  or  should  not  be  "  deemed  to  be  abandoned," 
without  first  having  obtained  the  decision  of  the  Warden. 
This  Court  held  that  the  claimant  in  such  a  contest  could 
have  no  legal  title — ^he  could  not  treat  the  land  as  aban- 
doned, and  assume  thereupon  any  title  to  possession — 
unless  the  decision  of  the  Warden  had  been  first  invoked 
against  the  prior  owner,  and  obtained  against  him  in  a 
regular  manner.  That  decision  would  have  applied  in 
this  case  if  the  contention  here  had  been  one  limited  to 
the  original  owner  and  Davidson  [of  Dunbar* s  party].  The 
rights  of  Martin  could  not  have  been  concluded  by  David- 
son's going  on  the  land,  and  taking  possession  as  if  the 
claim  were  abandoned ;  the  decision  of  the  Warden  would 
then  have  been  necessary  here,  as  in  the  case  of  Oritchley 

(p)  Conun  Sarty,  J.,  and  Williams,  J. 

u  3 
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1863.         ^^  Grahaniy  to  give  Davidson  any  title  as  against  Martin, 

In  re         If  Martin  then  came  back  and  reclaimed  the  land,  the  act 

^sJ^at^'    ^^  I>av^lds<m,  if  unauthorised  by  the  Warden,  would  not 

DuvBAs.      have  precluded  Martin^  and  the  case  of  Oritehley  v.  Graham 

would  apply. 

But  here  a  new  state  of  things  has  arisen,  introducing 
new  parties,  between  whom  the  rights  are  different.  On 
Monday,  the  2nd  of  March,  Davidson  went  to  the  Warden, 
and  informed  him  that  the  land  was  abandoned ;  and  there- 
upon Davidson  claimed  it.  The  Warden,  without  ascertain- 
ing the  fact — ^without  inquiring  judicially  into  the  accuracy 
of  the  information  so  offered,  and  giving  no  judicial  deciaion 
upon  it,  or  on  the  claim  founded  on  it — made  what  may  be 
called  a  mere  remark.  He  said,  as  it  were — Well,  if  the 
land  be  abandoned,  go  and  take  it.  Davidson  went  and 
took  possession ;  he  did  so  at  his  own  risk ;  and  having  done 
so,  it  afterwards  transpired  that  he  was  not  the  first  penon 
who  had  so  entered  on  it,  for  another  person,  namely, 
Mason,  had  on  the  previous  Saturday  already  entered  on 
the  land  and  taken  possession  of  it  as  abandoned  land. 

This,  then,  is  a  feature  which  broadly  distinguishes  the 
present  case  from  that  of  Oritehley  v,  Ghaham — ^tfaat,  88 
against  Mason,  there  had  been  no  decision  in  favor  of  either 
Martin  or  Davidson,  Martin  had  abandoned  the  claim,  and 
Davidson  had  proceeded  to  the  Warden ;  and  the  Warden, 
without  pronouncing  any  decision,  even  as  against  Martin, 
had  dealt  as  described  with  the  information  brought  by 
Davidson;  but  in  the  meantime  the  rights  of  Mason  as 
against  Davidson  had  accrued,  by  MasmCs  actual  bodOy 
possession ;  so  far  as  Davidson  was  concerned.  Mason  finding 
no  one  on  the  land  on  his  behalf,  it  was  to  Mason  as  much 
the  property  of  the  public  as  if  it  were  virgin  countiy  only 
then  for  the  first  time  discovered  by  himself.  The  dedsion 
of  the  Warden  was  not  wanted  by  Mason  as  against 
Davidson ;  it  might  have  been  so  as  against  Martin,  but  the 
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possession  alone  of  Mason  was  good  as  against  all  the  rest  1^^« 

of  the  world,  except  Martin.    Martin,  however,  did  not  jnrs 

appear  to  assert  any  rights,  and  therefore  Mason's  possession  ^^^^^^' 

could  not  be  legally  disturbed  by  litigation  carried  on  Dunbab. 
by  other  parties. 

Finally,  after  a  prolonged  litigation,  comes  a  very  intel- 
ligible, but  certainly,  as  it  appears,  also  a  very  useless 
decision,  that  the  present  applicant  is  entitled  to  possession 
as  against  Martin — that  Martinis  rights  haye  been  lost  by 
abandonment.  If  Martin  were  now  to  return  and  claim 
the  land,  he  would,  as  against  Da/vidson^  be  no  longer 
entitled  to  the  land. 

But  this  decision  very  cautiously  and  intelligibly  limits 
itself  expressly  to  the  question  as  between  Davidson  and 
Martin;  and  it  expressly  recognizes  the  rights  of  other 
persons  who  may  have  such  rights  prior  to  those  of  David- 
son;  it  expressly  goes  on  the  virtual  abandonment  of  Martin 
in  March  or  January,  and  saves  the  rights  of  other  persons 
wbich  might  have  accrued  subsequent  to  that  forfeiture  by 
Martin,  but  prior  to  Davidson^ s  attempt  at  entry. 

The  decision  of  the  Warden  and  Assessors  was  as  follows: 
— ^'^  We  find  that  John  Dunbar  and  party,  applicants,  are 
'*  perfectly  entitled  to  Nob.  26  and  27  Clydesdale  Lead, 
"  lately  known  as  the  Golden  Age  claim,  as  against  John 
"  Martin  and  party,  defendants ;  but  we  give  no  opinion  as 
^  to  the  right  of  the  applicants,  John  Dunbar  and  party,  as 
"  against  any  other  parties  interested  in  claim  26  and  27 
"  Clyesdale  Lead,  lately  known  as  Golden  Age  claim. 
"  Dated  this  19th  day  of  October,  1863." 

Now,  putting  the  case  of  Oritchley  v,  Graham  on  its 
limited  footing  of  a  decision  that  the  adjudication  of  a 
Warden  is  necessary  to  foreclose  the  rights  of  the  original 
holder  of  the  land;  on  a  proceeding  between  that  original 
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^^®^-         holder  and  a  claimaiit  of  the  same  land  on  the  ground  of 

In  re         forfeiture,  it  does  not  apply  in  a  contest  between  an  in- 

^D^paHe      ^^^^'^^  *^^  *  person  who  asserts  that  he  is  the  first  or 

DuvBAB.       actual  holder — as  regards  Davidson,  his  title  is  dedsred  to 

be  good  as  against  all  the  parties  to  such  a  litigation  wbo 

were  actually  before  the  "Warden,  or  were  to  be  so  deemed, 

and  whose  rights  were  not  saved  by  the  decision.    Here, 

however,  the  rights  of  Mason  were  saved. 

Again,  the  title  of  Mason  was  not  formally  in  question. 
The  title  of  Mason  has  not  yet  been  adjudicated,  upon.  No 
determination  has  been  given  in  one  sense.  The  decision 
did  not  even  go  half  way,  as  Mason  was  the  first  person 
who  marked  out  the  land,  and  he  was  no  party  to  thii 
proceeding. 

So  far,  therefore,  this  case  is  distinguishable  on  the 
clearest  and  most  obvious  grounds  from  the  case  of  CrUckk^ 
V,  Oraham,  The  title  of  Martin  has  been  foreclosed;  bnt 
that  of  Mason  has  not  yet  been  litigated.  Till  that  also  has 
been  duly  brought  under  question  and  determined  it  must 
stand.  To  hold  otherwise  would  be  to  hold  that  the  rights 
of  persons  could  be  determined  without  their  being  heard. 

Mule  discharged;  and  as  against 
MasoUy  with  costs. 
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1868. 

WILLIAMS  V.  BOSS.  ^^^^ 

December  23, 

ULE  niti  obtained  by  the  Defendant  to  ahew  cause  ^t  a  sale  by 

why  the  verdict  for  the  Fhuntiff  in  an  action  for  the  price  anctjon  the 

of  a  lot  of  hammers  sold  at  auction  should  not  be  set  aside  bad  a  book  in 

and  a  nonsuit  entered  on  the  point,  reserved  at  the  trial,  ^^^^^f5® 

OQvQrOCl  LUG 

that  there  was  no  signed  contract  under  the  Statute  of  conditions  of 

auddoneer's 
name  ^tvas 

At  the  sale  by  auction  the  auctioneer  had  a  book  con-  written  by 

taining  the  conditions  of  sale  of  that  auction,  and  columns  himself;  and 
-  underneath 

for  entering  in  a  single  line  the  numbered  description  of  his  name  were 

each  lot,  the  buyer  of  that  lot,  and  its  price.    At  the  end  <^}Y^^  '^ 
^  J  »  r  which  were 

of  the  conditions,  and  before  the  columns  and  lines  for  the  entered  the 

lots,  the  auctioneer  had  signed  his  name.     The  Defendant  ^'^^  ^g^d 

Boss  bought  several  consecutive  lots.    In  the  line  containing  the  prices, 

the  entries  respecting  the  first  lot  bought  by  him  his  name  bought  sevml 

Boss  was  written  in  the  proper  column  at  full  length ;  but  consecutive 

in  the  underwritten  consecutive  lines,  instead  of  "  Boss^^  line  of  the 

only  "  Do."  was  written  in  the  proper  column  of  the  names  bomrM  bv 

of  purchasers  opposite  his  further  lots.  him  was  en- 

tered his  name 
"iow"  in 
Wood  and  Bellows  shewed  cause.     It  is  contended  that  the  proper 

''Do."  is  not  a  sufficient  signature  under  the  Statute.     But  in  the  lines  of 

if  signature  by  a  mere  mark  having  no  significance  is  sufB.-  the  next  suc- 

cient,  surely  signature  by  this  significant  contraction  "  Do."  bought  by 

is  sufficient.     The  dictionaries  say  it  is  the  short  of  "  detto,"  enter'X)nly 

and  its  meaning  is  well  known  to  all.     In  Phillimore  v.  "  I>o."  in  the 

Barry  (r)  initials  were  held  sufficient,   and  though  there  \xkmn!  On  a 

rule  niai  to 
to  enter  a  nonsuit  on  the  gi^und  that  the  signature  by  entry  of  "  Do."  underneath 
the  name  "  Moes"  in  the  column  of  buyers,  was  not  a  sufficient  signature  under  the 
Statute  of  Frauds  to  bind  the  buyer  as  to  the  lots  signed  "  Do." 
Held,  that  the  signature  was  insufficient,  and  rule  nm  for  nonsuit  made  absolute. 

(9)  The  rule  was  also  for  a  new      upon  this  ground  (the  latter  g^yen 
trial  on  the  gpround  of  misdirec-      at  once)  are  not  reported, 
tion.    The  argument  and  decision  (r)  1  Campb.,  512. 
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was  a  signed  letter  there  which  it  may  be  contended  was  a 
ratification,  yet  that  letter  seems  to  have  been  necessary 
rather  to  shew  a  recognition  of  the  authority  and  agency 
generally  than  a  recognition  of  the  signature  under  tlie 
Statute.     But  if  the  signature  '*  Do."  was  not  enough  in 
itself  under  the  Statute,  it  was  evidence  to  make  the  signa- 
ture of  the  auctioneer's  own  name  to  the  conditions  of  sale 
preceding  the  entry  of  the  lots  a  sufficient  signature  of  tbe 
contract  by  him  on  behalf  of  the  Defendant.     Signature  at 
any  part  of  the  contract  is  sufficient,  if  with  the  intent  that 
the  principal  shall  be  bound.     One  signature  may  suffice 
for  a  hundred  separate  contracts,  and  so  may  suffice  for  each 
lot.    The  subsequent  entry  "  Do.,"  under  the  word  "  Rou^^ 
for  each  lot  bought  by  the  Defendant  after  his  first  lot,  may 
be  taken  as  evidence  of  the  intent  as  to  each  lot  with  which 
the  original  signature  of  the  auctioneer's  name  under  the 
conditions  of  sale  was  written,  namely,  aa  agent  of  each 
person  who  should  subsequently  become  the  highest  bidder, 
and  to  bind  him  to  each  separate  contract  as  to  each  lot. 
Such  addition  of  "Do."  may  also  be  regarded  as  evidence 
of  ratification,  by  which  each  highest  bidder  adopts  the 
previous  signature  of  the  auctioneer.     Schneider  v.  Norrii 
(s)y  Bluck  V.  Gompertz  (t),  Selby  v.  Selby  («),  Sanderwn  v. 
Jachsan  (ir),   Ghraham  v.  Musson  (ai),  Montefiore  v.  WaUtm 
(y),  Knight  v,  Crockford  (z),  Baker  v.  Denning  (a),  John- 
ston f>,  Dodson  (5),  Maclean  v,  Dunn  (c). 

Dawson  and  Dohson  in  support  of  the  rule.  In  FhUUmare 
V.  Barry  the  signature  by  initials  was  ratified  by  a  letter.  In 
Schneider  v,  Norris  aLso  there  was  ratification.  As  to  the 
signature  of  the  auctioneer's  name,  the  auctioneer  is  not 
the  agent  of  the  buyer  till  the  last  bid  is  made  and  the 

(*)   2  M.  A  S..  286.  (y)  Sup.  Ct.,  Vict. 

{t)  7  Ex.,  826.  («)   1  Esp.,  190. 

(«)  8  Mer.,  2.  (a)  8  A.  &  £.»  94w 

(to)  8  B.  &  P.,  238.  ip)  2  M.  &  W.,  653. 

(ar)  5  Bing.,  N.C.,  603.  (c)  4  Bing.,  722. 
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StaweIiL,  G.  J. — This  was  a  rule  nm  to  enter  a  nonsuit, 
or  for  a  new  trial,  on  the  grounds  that  there  was  no  signa- 
ture of  the  Defendant  to  the  contract  declared  on  within 
the  Statute  of  Frauds,  and  of  misdirection. 

The  action  was  brought  by  the  yendor  against  the  pur- 
chaser of  goods  at  an  auction.  Goods  were  offered  for  sale, 
aud  were  knocked  down  to  the  Defendant,  as  the  highest 

(d)  2  Taunt.,  88.  (h)  3  A.  &  E.,  871. 

(«)  12  a.  &  Fin.,  46.  0* )  6  EU.  &  Bl.,  868,  S.C., 

(/)  1  Boa.  &  PuL,  N.R.,  252.  8  Ib„  664. 

(^)  1  Hurl.  &  €k>lt,  174.  (k)  8  C.B.,  812. 


hammer  fiills.  He  was  not  our  agent  when  he  signed  the  ^  ^^^l* 
conditions.  At  that  time,  and  until  the  hammer  fell  there 
was  merely  a  proposition  to  sell  by  a  seller  through  his 
known  agent  to  all  the  world — the  buyer  being  then 
unknown.  We  had  not  then  bid  at  all.  When  the  hammer 
fell  he  was  for  the  first  moment  our  agent.  But  even  then 
he  was  our  agent  only  with  a  limited  authority,  namely,  the 
authority  to  bind  us  by  signing  our  name.  He  had  no 
authority  to  sign  the  conditions  of  sale  for  us  before  the 
Bale,  and  his  subsequent  signature  of  ''  Do."  cannot  be 
deemed  a  recognition  of  his  prior  signature  to  the  condi- 
tions, because  we  did  not  know  that  he  had  signed  them 
before  the  sale.  If  the  argument  on  the  other  side  be  good 
it  dispenses  with  the  column  for  names  altogether,  whether 
signed  by  "  Do.'s  "  or  by  the  names  of  purchasers  at  full 
length.  The  auctioneer  had  only  a  limited  authority,  and 
he  has  not  acted  in  accordance  with  his  authority  in  this 
case.  Emmerson  v.  Seelis  (d),  JSammersley  v,  De  Biel  («), 
Ohampion  v.  Plwmner  (y*),  DurJutm  v.  Cockbum  (y), 
Jhhell  V.  Sutehinson  (A),  Mtzmorris  v.  Bayley  (j),  Cold" 
ham  V.  Showier  (k),  Blackhum  on  Sales,  p.  71,  and  Bate- 
man  on  Auctions. 

Cur,  adv.  wilt. 


288  SUPREME  COURT:   VICTORIA. 

^®^-  ^  bidder.  A  parcel  of  goods  had  previouflly  been  bought 
hj  the  Defendant,  and  his  name,  '*  BosBj*  written  in 
the  auctioneer's  book,  by  the  auctioneer's  clerk,  as  the 
purchaser.  When  the  next  lot  was  knocked  down  to  the 
Defendant,  the  auctioneer's  clerk,  instead  of  writiog 
"jBom"  sgain,  wrote  the  letters  ''Do."  underneath  Uie 
word  ''  Bass "  in  the  preceding  entry,  and  opposite  the 
description  and  price  of  the  lot. 

It  was  contended  for  the  Defendant  that  this  mode  of 
writing  merely  the  word  or  letters  ''  Do."  did  not  amonnt 
to  a  signature,  within  the  Statute  of  Frauds,  of  the  Defend- 
ant's name  on  his  behalf,  by  the  auctioneer  or  his  derk, 
that  they  were  agents  to  write  the  purchaser's  name  only, 
and  to  bind  him  in  that  way  alone,  and  had  no  other 
authority  whatever ;  and  without  entering  into  any  qoes- 
tion  whether  such  a  mode  of  signature  would  be  sufKcient 
if  adopted  or  used  by  the  purchaser  in  writing  his  signature 
for  the  time  being,  we  think  that  the  view  contended  for  by 
the  Defendant  is  correct. 

The  Plaintiff  in  effect  acceded  to  the  force  of  this  objec- 
tion, for  he  sought  to  avoid  it  by  urging  that  the  signa- 
ture of  the  auctioneer,  at  the  head  of  the  conditions  of  sale, 
was  a  sufficient  signature  of  the  whole  of  the  contracts 
following  it,  on  behalf  of  each  purchaser  whose  purchase 
was  afterwards  entered  at  the  sale  under  those  conditions. 
That  argument  received  the  proper  answer  at  the  Bar, 
namely,  that  before  the  purchaser  makes  a  bid  the  auctioneer 
is  not  his  agent.  We  were  referred  to  a  case  of  JPkUUmore 
f>.  Bony,  but  the  judgment  in  that  case  turned  rather  on 
the  adoption  or  recognition  of  the  signature  by  theptt^ 
chaser  than  on  his  being  bound  by  it  originally,  so  that  the 
point  in  dispute  was  not  decided  in  that  case. 

On  the  whole,  we  feel  bound  to  hold  that  the  auctioneer 
was  not  the  agent  of  the  purchaser  to  write  this  word,  and 
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thus  bind  him.  We  merely  decide  that  the  Bigning  of  ^  ^^ 
"  Do."  does  not  constitute  such  a  signature  of  the  pur- 
chaser's name  as  is  required  by  the  Statute  of  Frauds. 
The  objection  is  one  of  a  technical  nature,  and  arises,  as 
most  of  such  objections  do  arise,  from  an  informal  and 
loose  mode  of  doing  business  —  for  the  saving  of  time 
or  trouble  by  the  diflference  between  writing  the  word 
"  Do."  and  the  word  "  Boss  "  is  scarcely  appreciable.  But 
if  we  once  recognised  such  a  variation  from  the  require- 
ments of  the  statute,  the  enactment  might  be  so  encroached 
npon  as  to  render  it  altogether  ineffectual  for  the  objects  it 
has  in  view. 

Basbt,  J. — In  such  a  case  as  the  present,  it  is  necessary 
to  consider  the  difference  between  the  law  as  affecting  the 
act  of  the  agent  and  principal.     The  principal  may  make 
his  mark,  or  put  his  name  to  an  agreement ;  he  may  put 
his  name  at  the  top,  or  in  the  middle,  or  at  the  foot  of 
the  document.     But  here  the  Statute  of  Frauds  gives  a 
particular   privilege  to   the   auctioneer,  as  agent  of  the 
prmcipal.     For  a  long  time  it  was  held  that  the  proper 
person  to  exercise  that  agency  was  the  auctioneer  alone ; 
then  it  was  held  that  the  act  of  the  auctioneer  might  be 
performed  for  him  by  his  clerk.     Still,  however,  it  was  but 
as  the  agent  that  he  was  able  to  sign  for  the  purchaser, 
and  he  had  to  do  that  by  signing  the  principal's  name; 
and  if  he  did  not  take  that  course,  he  departed  from  the 
aathority  impliedly  given  to  him.     If  this  mode  of  signing 
for  the  Defendant  be  held  good,  any  other  equivocal  mode 
of  doing  so  would  be  equally  sufficient,  and  a  mere  stroke 
of  the  pen,  a  dash,  or  a  dot,  may  do  equally  well.     In  such 
an  event  all  the  difficulty  which  the  Statute  is  passed  to  pre- 
vent would,  through  the  absolute  necessity  of  letting  in 
parol  evidence  to  explain  and  interpret  written  agreements, 
arise.    The  word  "  liberal,*'  as  used  in  the  suggestion  that 
there  should  be  a  liberal  construction  in  such  a  case,  would 
be  misapplied  to  a  construction  of  such  laxity.    There  is  a 
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255^  passage  to  be  found  in  a  work  of  high  authority,  that  on 
"  Vendors  and  Purchasers,"  by  Lord  Si,  Leonard's.  It  runs 
thus : — ''  It  is  sufficient,  it  Mem*,  if  the  initials  of  the  name 
"  are  set  down ;  but  there  must  be  a  signature  of  the  name 
**  in  some  way."  In  support  of  the  first  branch  of  ihifl 
sentence,  three  cases  are  cited.  In  one,  Phillimare  v,  Barr/ 
the  ruling  of  Lord  Sllenborough  depended  much  upon  the 
fact  of  the  existence  of  a  letter  written  by  the  Defendant, 
recognizing  the  sale,  which,  coupled  with  the  initials,  con- 
stituted  a  sufficient  signature  to  satisfy  the  Statute  of 
Frauds.  In  the  next,  Jacob  v.  Kirk  (/),  no  such  document 
was  produced ;  and  Farke^  B.,  held  that  the  signature  by 
initials  was  insufficient,  adding  that  the  whole  mischief 
intended  to  be  guarded  against  by  the  Statute  would  be 
incurred  if  verbal  evidence  were  admitted  to  show  that  the 
documents  which  the  Plaintiff  endeavored  to  connect  must 
necessarily  be  presumed  to  refer  to  each  other.  In  the 
other  case,  Sweet  v.  Lee  (m),  the  agreement  in  question  con- 
tained several  contractions,  which  were  explained.  The 
abbreviation  of  the  signature  was  not  much  discussed  at 
Nisi  Prius,  and  was  not  alluded  to  in  the  argument  in 
Banco.  It  is  necessary,  therefore,  to  accept  with  caution 
the  suggestion  offered  with  diffidence  by  the  author,  as  one 
of  the  authorities  to  which  he  refers  seems  to  fiivor  a 
position  the  very  reverse  of  that  in  support  of  which  it  ia 
cited  by  him. 

Williams,  J. — I  also  think  the  agent   here  had  no 
authority  to  do  what  he  did. 

Bule  nm  fir  nonsuit  made  absolute. 


(f)  2  Moo.  &  R..  221.  (m)  8  K.  &  Or.,  462. 
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1863 

EEQINA  V.  EBELAND.  ^^v-L/ 

Dec,  3,  24. 


X/EMTJEEEE  to  a  declaration  in  scire  facias  for  the  An  Order  was 
repeal  of  letters  patent  granting  to  the  Defendant  a  pension  Qovemor  in 
under  "  The  Constitution  Act,''  as  Attomey-Gteneral  of  the  ConncU,  dated 
Colony  of  Victoria,  npon  his  being  relieved  from  office  on  i862,  under 
political  grounds,  and  after  service  in  office  for  periods  J^^^^S" 

amounting  to  two  years.  for  regulating 

the  granting 
of  pensions  to 

The  pleadings  were  as  follow: —  persons  retir- 

ing or  being 
released  from 
"  No.  2,603.  oflBce  on  poli- 

"  In  the  Supreme  Court.    The  1st  day  of  December,  ajd.  1863.         *^<»1  grounds, 

«  Victoria,  to  wit.    Our  lady  the  Queen  sent  to  the  sheriff  of  the  !"^  *J?*^* 

tor  a  pension 

Colony  of  Victoria  her  writ,  closed  in  these  words  (to  wit)—  ^j^g  issued 

under  the 
"  Victoria,  by  the  grace  of  God«  of  the  United  Kingdom  of  Great  Order.    Scire 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  &c„  to  the  Sheriff  faciat  was 
of  the  Colony  of  Victoria.    Whereas,  we  lately  by  our  letters-patent,   brought  to 
sealed  with  the  seal  of  our  said  Colony  of  Victoria,  and  under  the  '^^^J^®  xj^g 
hand  of  Sir  Henry  BarJcly,  the  then  QoTemor-in-Chief  of  our  said  ~,md  that 
colony,  bearing  date  at  Melbourne  the  20th  day  of  August,  in  the  the  Order  had 
twenty-seventh  year  of  our  reign,    and   enrolled   in  our  Supreme  not  been  weU 
Court  of  the  said  colony,  reciting,  that,  in  exercise  of  the  power  made  under 
reserved   to  us   by  a  statute  made    and  passed  in  the  session  of  ^f/*  ^*I » 
the  Imperial  Parliament  holden  in  the  eighteenth  and  nineteenth   q^  demurrer 
years  of  our  reign,  intituled  'An  Act  to  enable  Her  Majesty  to  assent  to  the  decla- 
'  to  a  bill  as  amended  of  the  Legislature  of  Victoria,  to  establish  a   ration  in  edre 
*  oonstitution  in  and  for  the  Colony  of  Victoria,'  We  did  in  council,  on  f"*ci^» 
the  2l8t  day  of  July,  A.D.  1856,  assent  to  the  bill  contamed  in  the  ..^"^•*  ^L 
fint  schedule    to  the   said  statute;   and  retdtiny,  that  the  said  bill  of  the  Court, 
and  statute  were  respectively  proclaimed  in  Victoria  by  the  (Governor  that  the 
thereof  on  the  23rd  day  of  November  in  the  same  year,  and  the   Order  was 
Hon.  Sichard  Daviee  Ireland  after  the  proclamation  accepted  and  ^^  made, 
held  the   office  of  Attorney-General   in  our  sud  colony,  being  an  and  the  patent 
office  mentioned  in  Schedule  D,  part  3,  of  the  aforesaid  bill,  now  granted, 

known  and  cited  as  '  The  Constitution  Act,*  and  on  political  g^unds 
was  released  from  such  office  on  the  26th  day  of  June,  A.D.  1863;  and 
reeiHng,  that  it  is  directed  by  the  said  '  ConeHtution  Act*  that  the 
amount  of  pensions  and  retiring  allowances  that  may  be  granted  under 
the  51st  section  of  said  Act  shidl  be  granted  in  accordance  with  regula- 
tions to  he  framed  by  the  Governor  and  the  Executive  Council,  so  that 
the  same,  so  far  as  may  be,  accord  with  the  provinons  of  the  Act  of 
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Parliament  of  Great  Britain  and  Ireland  passed  in  the  sesncmoftbe 
4th  and  5th  years  of  the  reign  of  his  late  Majesty  King  WUUam  Vte 
Fowrtht  intituled  'An  Act  to  Amend  and  Consolidate  the  Lavs  for 
'  regulating  the  Pensions,  Compensations  and  Allowances  to  be  made  to 
'  persons  in  respect  to  their  having  held  Civil  Offices  in  His  Majesfcy*! 
'  Service ;'  and  reciting ,  that  such  regulations  were  accordingly  made 
by  the  Qovemor  and  Executive  Council  on  the  6th  day  of  Noveni' 
her,  A.D.  1862;  and  reciting,  that  such  regulations  provide  that  bo 
pension  to  be  granted  to  any  person  in  respect  of  his  having  served 
in  any  one  or  more  of  the  offices  of  Colonial  Secretary  or  Cluef  Secre- 
tary, Attorney-General,  Treasurer,  Commissioner  of  Public  Works, 
Collector  of  Customs  or  Commissioner  of  Trade  and  Custcnns,  and 
Surveyor*  General  or  Commissioner  of  Crown  Lands  and  Survey,  shall 
exceed  the  sum  of  £1000  per  annum,  nor  shall  any  such  pension  be 
granted  to  any  person  unless  he  shall  have  held  one  or  more  of  the  said 
offices  for  a  period  of  not  less  than  two  years  in  the  whole,  either 
uninterruptedly  or  at  different  times;  nor  shall  any  more  or  greater 
number  than  four  such  pensions  hereafter  to  be  granted  be  existing  or 
in  force  at  the  same  time ;  and  also  that,  inasmuch  as  the  principle  of 
the  regulations  for  granting  allowances  of  this  nature  is  and  ought  to 
be  founded  on  a  consideration  not  only  of  the  services  performed  by  the 
individual  to  the  state  but  of  the  inadequacy  of  his  private  fortune  to 
maintain  his  station  in  life,  therefore,  whenever  any  person  shall  seek 
to  obtain  any  one  of  the  pensions  before  mentioned  his  application  fat 
that  purpose  shall  be  made  in  writing  to  the  €k>vemor,  to  which  the 
applicant  shall  subscribe  his  name,  and  which  shall  contain  not  only  a 
statement  of  the  services  performed  by  him,  and  the  grounds  on  wfaidi 
such  pension  is  claimed,  but  a  specific  declaration  that  the  amount  of 
his  income  from  other  sources  is  so  limited  as  to  bring  him  within  the 
intent  and  meaning  of  this  order  and  the  principle  above  declared ;  and 
without  such  declaration  no  pension,  as  herranbefore  provided,  or 
authorised,  shall  be  gpranted ;  and  also,  that  nothing  in  the  said  order 
contained  shall  extend  or  be  construed  to  extend  to  give  any  person  an 
absolute  right  to  compensation  for  past  services ;  and  reeiUng,  that  at 
the  time  of  the  said  release  from  the  said  office  the  said  R,  D,  Irdaad 
had  held  such  office  for  a  period  of  not  less  than  two  years,  and  had 
humbly  requested  us  to  g^nt  him  a  pension  or  retiring  allowance,  sod 
had  made  the  declaration  required  by  the  said  regulations ;  and  that 
we,  having  been  graciously  pleased  to  comply  with  his  said  request, — 
Therefore,  we,  of  our  special  grace,  certain  knowledge,  and  mere 
motion,  did,  by  our  said  letters- patent,  for  us,  our  heirs,  and  sucoeeson* 
grant  and  assign  to  the  said  Richard  Davies  Ireland  by  way  of  pennon 
or  retiring  allowance,  the  annual  sum  of  £1000 ;  to  have,  hold,  and 
enjoy  the  said  sum  unto  and  by  the  said  Richard  Daviee  Ireland  from 
the  20th  day  of  August,  a.d.  1863,  for  and  during  the  term  of  hii 
natural  life  (subject,  nevertheless,  to  the  provisos  hereinafter  con* 
tained),  that  is  to  say,  provided  always  th|it  if  at  any  time  after  the 
assignment  of  such  pension  or  retiring  allowance  the  said  Richard 
Damee  Ireland  should  accept  any  new  appointment  under  our  Crown, 
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within  Victoria  or  elsewhere,  the  said  pension  or  retiring  allowance 
ihoald  daring  the  tenure  of  sach  appointment  merge,  or  be  reduced  pro 
tanio,  according  as  the  salary  or  emolument  of  any  such  new  appoint- 
ment is  in  amount  equal  to  or  less  than  the  said  pension  or  retiring 
allowance.  Provided  always,  that  if  the  said  Richard  Davies  Ireland 
ahould  be  absent  from  the  said  colony  for  more  than  two  years,  unless 
he  should  be  of  the  full  age  of  sixty  years,  his  said  pension  should  cease 
and  determine.  And  lastly,  we  did,  by  our  said  letters-patent,  for  us,  our 
heirs,  and  successors,  grant  unto  tbe  said  Biehard  Daniee  Ireland  that 
oar  sud  letters-patent  should  be  made  in  and  by  all  things  good,  firm, 
Talid,  sufficient,  and  effectual  in  law,  according  to  the  true  intent  and 
meaning  thereof,  and  should  be  taken,  construed,  and  adjudged  in  the 
most  fayorable  and  beneficial  sense,  for  the  best  advantage  of  the  said 
Sichard  Davies  Ireland,  as  well  in  all  our  Courts  of  record  as  else- 
where, and  by  all  and  singular  the  officers  and  ministers  whatsoever  of 
OS,  our  heirs  and  successors,  in  our  said  colony  and  its  dependencies,  as 
by  the  said  letters-patent  enrolled  in  our  stud  Court  is  more  ftilly  mani- 
fest and  appears.  And  whereas  the  said  regulations  also  provide  that 
no  pension  to  be  granted  to  any  person  in  respect  of  his  having  served 
in  the  office  of  Solicitor-Qeneral  shall  exceed  the  sum  of  £700,  nor 
shall  any  such  pension  be  g^nted  to  any  person  unless  he  shall  have 
held  the  oflBoe  for  a  period  of  not  less  than  five  years  in  the  whole, 
either  uninterruptedly  or  at  different  times,  nor  shall  any  more  or 
greater  number  than  one  such  last-mentioned  pension  be  existing  or 
in  force  at  the  same  time.  And  whereas  we  are  given  to  understand 
that  our  said  grant  was  and  is  contrary  to  law,  inasmuch  as  the 
ssid  reg^nlations  in  the  said  letters-patent  recited  do  not  so  far  as 
maybe  accord  with  the  said  Act  in  the  said  letters-patent  lastly 
mentioned;  and  also,  that  the  said  Sichard  Davies  Ireland  at  the  time 
of  the  framing  and  making  of  the  said  regulations  was  our  Attorney- 
General  for  the  said  colony,  and  a  member  of  our  Executive  Council 
thereof;  by  means  of  which  said  several  premises  the  said  letters- 
patent  were  and  are  and  ought  to  be  void  and  of  no  force  or  effect  in  law. 
And  we,  being  willing  that  what  is  just  should  be  done  in  the  pre- 
mises, command  you  that,  by  good  and  lawful  men  of  your  bailiwick, 
you  give  notice  to  the  said  JSdchard  Daoiee  Ireland  that  he  be  before 
OS,  in  our  said  Court,  on  the  2nd  day  of  December  instant,  to  shew  if 
he  hath  or  knoweth  anything  to  say  for  himself  why  our  said  letters- 
patent,  and  the  enrolment  of  the  same  for  the  reasons  aforesaid,  ought 
not  to  be  cancelled,  vacated,  and  disallowed,  and  those  letters-patent 
restored  unto  us  to  be  cancelled,  and  further  to  do  and  receive  those 
things  which  our  said  Court  shall  consider  in  this  behalf;  and  have  you 
there  the  names  of  those  by  whom  you  shall  so  give  him,  the  said 
Biehard  Daeiee  Ireland,  notice,  and  this  writ. 
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"  At  which  day,  that  is  to  say,  on  the  2nd  day  of  December,  a.d. 
1863,  the  sud  sheriff,  to  wit,  Claud  ^arie,  Esq.,  sheriff  of  the  said 
colony,  returned  to  our  said  Court,  that  by  George  JBume  and  William 
M^  M'MiUan,  good  and  lawful  men  of  his  bailiwick,  he  had  ^ven 
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notice  to  the  sud  Siehard  Davies  Ireland  u  he  the  said  sheriiF  wu  by 
the  said  writ  commanded;  and  thereupon,  the  laLd  BicJuntd  Datim 
Ireland,  by  T.  C.  Nolan,  his  attorney,  comes. 

"  Whereupon  Choree  Siginbotham,  Esq.,  Attomey-Oeneral  of  our  aid 
Lady  the  Queen,  who  for  our  stud  Lady  the  Queen  prosecutes  in  thii 
behalf,  being  present  here  in  Court  in  his  own  proper  person,  pnyt 
that  the  said  letters-patent,  and  the  enrolment  of  the  same,  may  be 
cancelled,  vacated,  and  disallowed,  and  the  sud  letters-patent  restond 
unto  the  said  Court,  here  to  be  cancelled." 

"  No.  2,603. 
"  In  the  Supreme  Court. — The  1st  day  of  December,  a  j>.  1863. 
''  And  the  said  Defendant^  Mickard  Davies  Ireland^  says  that  oar 
said  Lady  the  Queen  ought  not  to  impeach  the  said  letters-patent 
by  reason  of  the  several  matters  in  the  said  writ  mentioned  and 
contained,  because  the  sud  Defendant  says  that  the  writ  of  declaim- 
tion  and  the  said  several  matters  therein  mentioned  and  contttned^ 
are  not  sufficient  in  law  to  impeach  the  said  letters-patent,  or  to 
cause  the  said  letters-patent  to  be  (Sancelled  or  vacated,  or  to  com- 
pel him,  the  said  Richard  Daviet  Ireland,  to  answer  thereto;  and 
that  he,  the  said  Richard  Daviee  Ireland,  is  not  bound  by  law  to 
answer  the  same ;  and  this,  the  said  JEUchard  Davies  Ireland,  is  resd^ 
to  verify.  Wherefore,  by  reason  of  the  insufficiency  of  the  said  writ 
and  declaration,  and  the  said  several  matters  therein  mentioned  and 
contained,  the  said  Defendant  prays  judgment,  and  that  he  may 
be  dismissed  and  discharged  by  the  Court  here  of  the  premises  in 
the  said  writ  and  declaration  mentioned  and  contained,  and  ftom 
answering  the  said  writ  and  declaration,  and  the  several  matten 
therein  mentioned  and  contuned." 
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"No.  2,603. 

"  In  the  Supreme  Court. — The  1st  day  of  December,  ▲.]>.  1863. 

And  the  said  George  Siginbotham,  who  prosecutes  as  aforesaid,  fOt 
our  said  Lady  the  Queen,  says  that  the  said  writ  and  declaration,  and 
the  said  several  matters  therein  mentioned  and  contained,  are  good 
and  sufficient  in  law  to  cause  the  said  letters-patent  to  be  cancelled 
and  vacated,  and  to  compel  the  said  Defendant,  Richard  Danes  Ireland, 
to  answer  the  sud  matters.  Wherefore,  for  want  of  a  sufficient  answer 
in  this  behalf,  the  stud  George  Siginbotham,  who  prosecutes  as  afore- 
said for  our  said  Lady  the  Queen,  prays  judgment ;  and  that  the  said 
letters-patent,  and  the  said  enrolment  of  the  same  letters-patent,  may 
be  cancelled,  vacated,  and  disallowed,  and  the  said  letters-patent 
tored  into  Her  Majesty's  Supreme  Court  here  to  be  cancelled.' 


n 


Fellows  (with  whom  appeared  C,  A,  Smyth)  for  the 
demurrer.  The  declaration  suggests  the  invalidity  of  the 
patent,  on  the  ground  that  the  regulations  under  which  it 
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was  issued  do  not,  as  required  by  the  '*  Constitution  Acty* 
sec.  61,  "  so  far  as  may  be,  accord  with  the  provisions  of  the 
"  Act,"  4  and  6  WU.  4,  c.  24  («). 

There  are  two  aspects  in  which  this  requirement  of  the 
"  Constitution  Aety*  that  the  regulations  should  "  as  fSur  as 
"  may  be  accord  "  with  the  English  Act  regulating  pensions, 
may  be  regarded.  Either  the  Governor  in  framing  such 
regulations  has  a  certain  amount  of  discretion  as  to  such 
accord ;  or  he  has  none,  and  the  accord  must  be  absolute, 
aad  verbatim.  But  it  is  impossible  that  the  accord  should 
be  absolute;  our  regulations  cannot  be  made  identica.1. 
So  there  must  be  a  discretion:  in  fSeu^t,  that  case  is  sup- 
posed in  the  very  words  "  as  far  as  may  b^,**  which  imply 
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(»)  The  reg^ulationB  were  framed 
by  an  order  in  Council,  as  foUowB : 

**Aithe  Oovemment  Soute,  The 
Sixa  da^  of  November,  1862. 

"  Present : 

"  His  Excellency  the  (Jovernor. 

**  Mr.  O'Shanassy,  Mr.  Haines, 
"  Mr.  Mitchell. 

**  Whereae  bj  the  '  Constitution 
Act*  the  amoant  of  all  pensions 
and  retiring  allowances  to  the  per- 
sons who  might,  after  the  time 
the  said  Act  should  come  into 
operation,  accept  any  of  the  offices 
hereinafter  mentioned,  and  who 
on  political  grounds  might  retire 
or  he  released  from  any  such 
office,  must  be  granted  in  accord- 
ance with  regulations  to  be  framed 
by  the  Governor  and  Executive 
Council,  so  that  the  same  should, 
BO  fiur  as  might  be,  accord  with 
the  provisions  in  the  said  Act  re- 
ferred to  in  that  behalf. 

"Aow,    therefore,    his    Excel- 

VOL.  II. — LAW. 


lency  the  Governor  by  and  with 
the  advice  of  the  Executive  Coun* 
cil,  doth  by  this  present  order, 
frame  the  regulations  following 
(that  Is  to  say): — 

"  I.  No  pension  to  be  granted 
to  any  person  in  respect  of  his 
having  served  in  any  one  or  more 
of  the  offices  of  Colonial  Secretary 
or  Chief  Secretary,  Attorney- 
General,  Treasurer,  Commissioner 
of  Public  Works,  Collector  of 
Customs  or  Commissioner  of  Trade 
and  Customs,  and  Surveyor-Gene- 
ral or  Commissioner  of  Crown 
Lands  and  Survey,  shall  exceed 
the  sum  of  one  thousand  pounds 
per  annum;  nor  shall  any  such 
pension  be  granted  to  any  person 
unless  he  shall  have  held  one  or 
more  of  the  said  offices  for  a 
period  of  not  less  than  two  years 
in  the  whole,  either  uninterrup- 
tedly or  at  different  times;  nor 
shall  any  more  or  greater  number 
than  four  such  pensions  hereafter 
to  be  g^ranted  be  existing  or  in 
force  at  the  same  time. 

"  II.  No  pension  to  be  granted 
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that  identity  could  not  be  8e<?uTed.    Then  do  the  regolA- 
tions  accord  "  as  far  as  may  be  P  " 

In  the  English  Act  certain  officers  are  named  by  the  fiivt 
section,  aU  of  whom  are  heads  of  departments— of  these 
there  are  eight.  The  second  section  contains  a  second  chiss, 
of  which  there  are  but  two.  Other  sections  specify  other 
classes.  The  first  feature  we  encounter  is,  therefore,  that  the 
English  Act  makes  a  cUunfioation,  So  do  these  regulations. 
The  classification  made  by  the  regulations  is  also  similar  to 
that  of  the  English  Act,  so  fSur  as  may  be.  The  first  dass 
there  is  the  class  of  heads  of  departments.  So  here  the 
first  class  includes  the  responsible  Ministers.  The  seoond 
class  in  the  English  Act,  consists  of  the  two  offices  d 
Chief  Secretary  for  Ireland  and  Secretary  at  War,  to 


to  any  person  in  respect  of  his 
haying  served  in  the  office  of  Soli- 
citor-General shall  exceed  seven 
hundred  pounds  per  annum,  nor 
shall  any  such  pension  he  granted 
to  any  person  unless  he  shall  have 
held  the  said  office  for  a  period  of 
not  less  than  five  years  in  the 
whole,  either  uninterruptedly  or 
at  diifexent  times ;  nor  shaU  any 
more  or  greater  number  than  one 
such  last-mentioned  pension  be 
existing  or  in  force  at  the  same 
time. 

"  III.  Inasmuch  as  the  prind- 
ple  of  the  regfulations  for  granting 
allowances  of  this  nature  is,  and 
ought  to  be,  founded  on  a  consi- 
deration not  only  of  the  services 
performed  by  the  individual  to 
the  State,  but  of  the  inadequacy 
of  his  private  fortune  to  maintain 
his  station  in  life,  therefore  when- 
ever any  person  shall  seek  to  ob- 
tain any  one  of  the  pensions  be- 
fore mentioned,  his  application 
for  that  purpose  shall  be  made  in 
writing  to  the  Qovemor,  to  which 


the  applicant  shall  subsoibe  his 
name,  and  which  shall  oontaxn 
not  only  a  statement  of  the  aor- 
vices  p^ormed  by  him,  and  the 
grounds  on  which  such  pensioii 
is  claimed ;  but  a  specific  dedaii- 
tion  that  the  amount  of  his  in- 
come from  other  sources  is  so 
limited  as  to  bring  him  within 
the  intention  and  meaning  of  this 
order,  and  the  prindple  above  de- 
clared ;  and  without  such  dcdan- 
tion  no  penmon  as  bemnbefim 
provided  or  authorised  shall  be 
granted. 

**IV.  Nothing  in  this  order 
contained  shall  extend  or  be  ooo- 
strued  to  extend,  to  ^ve  any  per- 
son an  absolute  right  to  compen- 
sation for  past  services. 

"And  the  Honorable  WiUiam 
Clarke  Saineg,  Her  Majesty's 
Treasurer  for  Victoria,  sliall  give 
the  necessary  directicms  herein 
accordingly. 

Signed,      J.  H.  EiT, 
"  Clerk  of  iheSxeetHot 
"  CouaeU." 


« 
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which  there  are  no  parallehs  here.  The  third  class  is  that  ^  ^^^ 
enumerated  in  section  3  of  the  English  Act ;  it  includes 
high  officers  who  are  not  heads  of  departments — ^the  Joint 
Secretaries  of  the  Treasury,  Eirst  Secretary  of  the  Admi- 
ralty, and  Vice-President  of  the  Board  of  Trade.  Of  that 
class  there  is  but  one  analogous  instance  here — ^the  Solicitor- 
Oeneral.  That  officer  here  is,  therefore,  put  by  himself  in 
a  second  class,  corresponding  to  the  third  English  dass. 
The  fourth  section  of  the  English  Act  is  also  a  classification 
section,  but  it  relates  to  persons  of  a  class  with  which  we 
have  no  concern  here.  So  far,  then,  as  the  first  feature  of 
the  English  Act  is  concerned — ^its  classification — ^these 
regulations,  as  far  as  may  be,  accord  with  it. 

The  next  feature  is  that  the  English  Act  prescribes  a 
limitation  in  the  number  of  pensioners  in  each  class.  The 
English  Act  says,  as  to  the  first-class — "  Nor  shall  any  more 
**  or  greater  number  than  four  such  pensions  hereafter  to 
^'  be  granted  be  existing  or  in  force  at  the  same  time."  As 
to  the  second  class,  it  says — "  Nor  shall  any  more  or  greater 
"  number  than  two  such  last-mentioned  pensions  be  existing 
"  or  in  force  at  the  same  time."  •  The  third  section  limits 
the  pensions  to  four.  Now  it  is  obvious  that  there  is  no 
proportion  between  the  numbers  of  persons  entitled  to 
salaries  and  the  numbers  of  persons  entitled  to  pensions. 
In  the  first  class  the  number  of  persons  entitled  to  salaries 
is  eight,  and  those  to  whom  pensions  may  be  given  are  four 
— or  one-half.  In  the  second  those  entitled  to  salaries 
ore  two,  and  those  to  whom  pensions  may  be  given,  two 
— or  the  whole.  In  the  third  class  the  ratio  is  different, 
and  in  the  fourth  different  again.  So  there  is  no  constant 
proportion. 

But  in  the  next  place  the  anumnt  of  pension  is  also  limited 
in  the  English  Act  in  each  class.  In  the  first  class  it  is 
£2000.  The  salary  of  these  generally  is  £5000.  As  we 
cannot  follow  the  English  amount — our  i^d  being  but 
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£4000 — and  as  there  is  no  rule  of  proportion,  and  as  ve 
are  bound  to  follow  the  number,  the  result  is  that  our 
first-class  pensions  must  be  £1000  each.  The  second  class 
here  is  also  limited  in  accord. 


The  next  feature  is,  that  the  period  of  service  is  also 
Umited  in  each  class.  In  the  first  English  class  it  is  two 
years — so  here  j  in  the  second  and  third  English  five — ^and 
so  here  in  the  second. 


Lastly,  the  sixth  section  of  the  English  Act  declares  thai^ 
"  the  principle  of  the  regulations  for  granting  allowances  of 
"  this  nature  is  and  ought  to  be  founded  on  a  consideration, 
"  not  only  of  the  services  performed  by  the  individual  to 
"  the  State,  but  of  the  inadequacy  of  his  private  fortune  to 
"  maintain  his  station  in  life,"  and  goes  on  to  require  a 
specific  declaration  by  the  individual  "  that  the  amount  of 
"his  income  from  other  sources  is  so  limited  as  to  bring  him 
"  within  the  intent  and  meaning  of  this  Act."  A  similar 
declaration  is  required  by  these  regulations,  and  has  be^ 
made  by  the  Defendant. 

It  may  be  objected  that  as  we  cannot  and  do  not  copy  the 
fixed  amount  of  pension  named  in  the  English  Act,  of 
£2000  for  the-  first  class,  £1400  for  the  second,  and  £1200 
for  the  third,  we  ought  to  follow  at  least  the  same  propor- 
tions as  appear  in  the  English  Act  between  the  pensions 
and  salaries.  But  is  there  any  such  principle  in  the  English 
Act  ?  Is  there  any  fixed  proportion  ?  It  is  clear  there  is 
none.  The  Lords  of  the  Treasury  have  salaries  of  £5000, 
and  the  President  of  the  Board  of  Trade  but  £2000 ;  the 
pension  of  each  of  the  former  is  £2000,  or  two-fiflhs ;  but 
that  of  the  latter  is  also  £2000,  or^he  whole.  Again,  the 
Vice-President  of  the  Board  of  Trade  gets  a  salary  of 
£2000,  the  same  as  the  President,  but  a  pension  of  only 
£1200.  So  there  is  plainly  no  constant  rule  of  proportion. 
Therefore,  as  it  is  impossible  for  us  to  follow  both  the 
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amount  or  the  proportion  of  the  pensionSy  and  the  number 
of  them,  we  follow  only  the  number.  But  why  the  number 
exactly?  Because  the  number  is  evidently  an  essential 
feature.  Por  though  there  is  no  limitation  of  the  fund  in 
England,  as  here,  yet  the  number  is  limited.  It  could  not 
have  been  meant  indirectly  to  limit  the  total  amount  of 
pensions  by  limiting  the  pensioners  to  four,  because  if  that 
had  been  the  intention  it  would  have  best  been  gained  by 
saying  specifically  that  only  so  much  in  the  whole  should  be 
given  in  pensions.  That  would  leave  it  open  to  appoint  the 
total  to  more  than  four,  whereas  it  would  plainly  be  a  viola- 
tion of  the  Act  to  award  the  total  pension  fiind  among  a 
greater  number  than  four  pensioners.  If,  therefore,  we 
must  follow  the  English  in  number,  then,  inasmuch  as  our 
fund  is  limited  to  £4000,  the  amount  must  depart  from  the 
English  sum  of  £2000,  and  must  be  £1000.  The  accumu- 
lations to  £10,000,  under  the  51st  section,  are  available  for 
the  second  class  here  as  well  as  the  first. 


1863. 
Bbgika 

V. 
ISELAND. 


The  18  and  19  Vic,,  cap.  x.,  interprets  the  first  section  of 
4  and  5  WiL  4,  c.  24 ;  and  one  of  our  Appropriation  Acts 
shows  that  the  Solicitor- Qeneral  is  not  a  head  of  a  depart- 
ment. In  fine,  without  inquiring  whether  any  other  sum 
fixed  as  a  pension  for  the  Defendant  by  the  regulations 
might  not  be  legal,  the  Court  will  not  declare  these  regula- 
tions void  for  want  of  accord  as  far  as  may  be,  with  the  Act 
on  the  general  model  of  which  they  are  framed. 


Michicy  Q.C.  (with  whom  appeared  J".  W,  Stephen),  for  the 
declaration. — It  is  contended  that  unless  these  regulations 
are  outrageously  at  variance  with  the  English  Act,  they  will 
not  be  properly  declared  void ;  and  that  there  is  a  discretion 
in  the  Governor.  That  is  not  so.  There  is  but  one  mode 
of  the  regulations  being  as  far  as  may  be  in  accord ;  and  if 
Ui  any  respect  it  can  be  shown  that  they  do  not  at  all  accord, 
or  accord  less  than  they  may  be  made  to  do,  then  they  are 
illegal  and  void. 
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]^^^  .  The  first  class  of  the  English  Act  corresponds  with  the 
first  class  of  the  regulations — the  great  officers  of  state 
in  England  with  responsible  officers  here.  It  is  not  accu- 
rate to  say  that  there  is  no  rule  of  proportion  as  to  that 
class.  The  proportion  in  all  the  eight  officers  in  the  fint 
section  of  the  English  Act  is  uniform — ^the  pension  is  two- 
fifths  of  the  salary.  The  two  officers  enumerated  in 
section  2  are  but  exceptions  to  that  rule.  Are  the  two 
exceptions  to  break  down  the  general  rule  P  Whj  is  the 
Solicitor-General  excluded?  [Barry,  J. — ^If  the  rule  of 
two-fifths  were  appHed  to  four  in  the  first-daas,  and  to 
the  Solicitor-General  also,  the  pensions  wotdd  amount  to 
£4200 — ^more  than  the  fund.]  But  there  must  be  at  leot 
two  years'  accumulations  before  any  one  pension  can  accrae, 
so  that  the  fund  will  be  more  than  £4000.  Then,  for  a 
second  class  my  Mend  takes  the  Solicitor-Greneral  alone. 
On  what  ground?  There  is  no  substantial  reason  for 
putting  the  Solicitor-Gteneral  on  the  same  relation  to  the 
Attorney-General  that  the  Vice-President  bears  to  the 
President  of  the  Board  of  Trade.  There  is  nothing  beyond 
the  less  proportion  of  salary  to  show  any  subordination  on 
his  part ;  and  tbat  proportion  may  represent  mere  propor- 
tional lightness  of  official  work.  Y/bat  is  there  to  show  that 
the  Attorney-General  is  head  of  his  department  and  the 
Solicitor-General  a  mere  subordinate  officer  in  that  depart- 
ment? If  not  so,  why  is  the  one  to  get  his  pension  after 
five  years  only,  when  the  other  gets  it  after  two?  Was 
that  as  far  as  may  be  in  accord  with  the  English  Act? 
[Barry,  J. — There  are  no  provisions  in  many  respects  for 
the  distribution  of  the  surplus  fund.]  Then  the  rules  are 
inconsistent  in  this  respect  also.  Our  Act  makes  no  restric- 
tion at  all  as  to  the  number  of  pensi(His ;  it  is  erroneouslj 
assumed  that  it  does  so.  It  is  the  English  Act  only  which 
does  that.  Our  Act  requires  only  that  the  amount  be  granted 
in  accordance  with  regulations  to  be  firamed,  so  that  the 
same  shall  so  far  as  may  be  accord,  &e.  Wby,  then,  should 
a  regulation  as  to  number  be  imported,  which  may  interfere 
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with  the  equity  of  a  fifth  or  sixth  claiinant?  IJhen  aa  to  ^  ^^• 
amount :  suppose  at  the  end  of  the  first  two  years  all  t&e 
seyen  officers  named  in  Schedule  D  claim  pensions,  what 
would  become  of  the  regulation  fixing  the  pensions  at  £1000 
each  ?  How  could  they  be  carried  out  ?  The  proportion 
of  £1000  could  not  then  be  maintaLued.  [Bony,  J. — Could 
it  be  BO  on  yoiir  scheme  of  two-fifths  ?]  My  scheme  meets 
the  equities  of  all  claimants  equally.  If  the  fimd  were  stiU 
insufficient,  all  must  equally  abate ;  but  in  this  way  not  one 
would  be  arbitrarily  excluded,  either  by  adopting  a  specific 
number  of  pensions  or  a  specific  amount  of  pension.  Such 
an  arrangement  would  more  nearly  be  as  far  as  may  be  in 
accord  with  the  equity  of  the  English  Statute.  As  to  the 
daasification  of  the  Solicitor-General,  there  are  colonial 
Acts  which  expressly  place  him  on  an  equal  footing  with 
the  Attorney- General — ^for  example,  the  "  Patent  Acty^  No. 
3,  sec.  2,  and  the  "  Supreme  Court  Ad^^  15  Vic»y  No,  10, 
sec.  12. 

As  to  the  point  in  the  declaration  that  the  Attorney- 
General  himself  was  a  member  of  the  Executive  Coundl,  it 
is  left  in  the  hands  of  the  Court. 

Fellows^  in  reply. — The  later  sections  of  the  4  and  5  Wil, 
lY.,  c.  24,  sees.  9  and  10,  expressly  negative  the  contention 
as  to  proportion.  In  those  sections  a  proportion  is  expressly 
named — ^four-twelfths,  five-twelfths,  six-twelfths,  Ac.,  up  to 
eleven-twelfths.  So  that  whenever  a  proportion  was 
intended,  unmistakable  language  is  used  to  express  such 
intention.  Again,  though  the  second  section,  compared 
with  the  first,  afibrds  but  two  exceptions  out  of  eight,  yet 
the  other  sections  make  the  exceptions  more  numerous  than 
any  rule  to  be  found.  [Stawelly  C.  J. — ^The  limit  of  the 
amount  in  the  colonial  Act  is  equivalent  to  the  limit  of  the 
number  of  pensions  in  the  English  Act.  If  so,  why  is  it 
necessary  in  the  colonial  Act  to  add  a  limit  to  the  number  P] 
The  limit  in  numbers  is  essential  in  the  English  Act.    The 
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consequence  and  effect  of  that  limitation  in  England  may  be 
that  there  ie  a  limit  to  the  amount :  but  that  could  not  hare 
been  the  primary  reason  and  object ;  for,  if  it  were  so,  tlie 
proper  language  to  effect  it  might  jet  have  allowed  more 
than  four  persons  to  participate  in  such  total  amount,  whieh 
the  Act  plainly  forbids.  The  English  Act  has  not  said  ^80 
''  much  only  shall  go  in  pensions,"  but  has  said  "  so  many 
''  pensioners  only  shall  be  in  existence  at  one  time."  The 
limitation  in  number  is,  therefore,  an  essential  feature^ 
which  we  were  bound  to  follow.  It  is  said,  why  are  there 
two  classes  made  for  the  two  law  officers  P  I  say,  for  the 
same  reason  that  a  similar  arrangement  is  made  in  England 
where  there  are  two  persons  presiding  over  one  department 
of  whom  one  has  precedence  over  the  other — ^the  President 
and  Vice-President  of  the  Eoard  of  Trade.  See  the 
Imperial  "  Appropriation  Aet,^*  of  18  and  19  Vie,,  ctf. 
cxxix.,  sec.  21 ;  and  the  vote  for  the  Privy  Council  and 
Board  of  Trade. 

Our,  adv.  vuU. 


December  24        ^^^  CoUBT  was  not  unanimous. 

Eabby,  J. — ^This  was  a  demurrer  to  a  writ  of  scire  faeioi 
brought  to  revoke  and  cancel  a  patent  for  a  pension  to  the 
Defendant.  The  writ  of  scire  facias  states  that  the  patent 
was  granted  for  the  purpose  of  conferring  a  right  to  a 
pension  to  the  Defendant,*  he  having  served  in  the  office  of 
Attorney-General  for  a  space  of  two  years,  and  having  been 
relieved  from  office  on  political  grounds. 


The  rules  under  which  the  pension  is  granted  were  framed 
under  the  51st  section  of  the  "  Constitution  Aet^^  in  these 
words : — "  Provided  that  the  amount  of  all  such  pensioiw 
^*  and  retiring  allowances  shall  be  granted  in  accordance 
"  with  regulations  to  be  framed   by  the  Gk)vemor  and 
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^*  Executive  Council,  so  that  the  same  shall  so  far  as  may  be 
"  accord  with  the  proyisions  of  an  Act  of  the  Parliament  of 
'^  Great  Britain  and  Ireland,  passed  in  the  session  of  the 
"  4th  and  5th  years  of  the  reign  of  his  late  Majesty  King 
"  William  the  JFourth,  intituled,  '  An  Act  to  alter,  amend, 
"  ^  and  consolidate  the  Laws  for  regulating  the  Pensions, 
"  ^  Compensations,  and  Allowances  to  be  made  to  Persons 
" '  in  respect  to  their  haying  held  Civil  Offices  in  His 
"  *  Majesty's  service.' " 
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These  rules  and  regulations  are  said  to  be  framed  "  so  far 
**  as  may  be  accord "  with  the  provisions  of  the  Imperial 
Statute.  On  the  other  hand,  it  is  stated  that  this  is  not  so ; 
that  the  rules  and  regulations  do  not  so  far  as  may  be  accord 
with  the  English  Statute ;  and  on  this  ground  it  is  prayed 
that  the  letters-patent  may  be  cancelled,  vacated,  and  dis- 
allowed. Another  ground  of  objection  to  the  regulations 
is  also  assigned,  which  I  do  not  feel  at  all  disposed  to 
allude  to. 

The  case  is  ona  of  very  considerable  difficulty,  and  one  in 
which  it  is  with  great  diffidence  that  I  express  an  opinion 
different  £rom  that  entertained  by  my  learned  brethren; 
but  our  opinion  is  invited  on  the  single  question  of  the  legal 
validity  of  these  rules,  and  in  my  opinion  they  are  not  in 
accordance  with  the  law.  That  is  the  sole  subject  which 
we  have  to  consider ;  and  as  to  any  questions  of  the  wisdom 
or  policy,  convenience  or  hardship,  or  propriety  in  any  other 
respect  of  these  regulations,  we  have  nothing  whatever  to 
do  with  them. 


The  chief  difficulty  in  the  present  case  is,  indeed,  to  see 
how  any  rules  could  be  framed  in  accord  with  the  English 
Statute,  because  the  "  Constitution  Act,"^*  unfortunately, 
instead  of  resembling  the  English  Statute,  is  different  from 
it  in  almost  every  conceivable  respect.  In  the  one  the 
number  of  persons  who  can  receive  pensions  is  restricted ; 
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1868.  in  tte  other  it  is  not.  The  one  defines  the  period  of  public 
Bbgina  service  required  before  the  officer  can  be  entitled  to  a  pul- 
sion ;  the  other  does  not.  The  English  Statute  gives  pensiooB 
out  of  a  fund  which  to  a  certain  extent  is  unlimited — ^that  is 
to  say,  it  can  be  rarely  exceeded ;  in  our  Act  a  certain  som 
is  appropriated,  to  which  is  added  a  probable  but  uncertain 
and  fluctuating  excess.  In  the  one  there  is  a  dassificatioii; 
and  in  the  other  there  is  none,  except  so  far  as  there  is  indi- 
rectly an  inconyenient  classification  given  in  the  scheduk 
It  is  far  from  my  belief  that  the  object  and  intention  of  tk 
framers  of  the  Act  was  to  supply  the  required  classification 
in  that  way.  Indeed,  instead  of  identity,  similarity,  or 
resemblance  existing  between  the  Statute  and  this  Act^ 
there  is  hardly  one  point  in  which  they  agree. 

However,  it  is  no  doubt  true,  as  argued  for  the  Defen- 
dant,  that  a  very  considerable  discretion  is  Tested  in  the 
Executive  Council;  indeed  it  could  scarcely  be  otherwise; 
the  yery  ideas  of  adjustment  and  approximation  involve  alflo 
that  of  a  discretion  as  to  the  degree  of  approximation  which 
should  be  aimed  at  or  secured.  And  it  is  aaid  that  a  discre- 
tion fairly  exercised  is  not  usually  interfered  with  by  a  Court 
of  law — ^that  a  discretion,  if  exercised  without  corruption, 
and  to  the  best  of  the  ability  of  the  body  intrusted  with 
it,  is  not  to  be  disturbed.  That  may  be  perfectly  truei 
and,  indeed,  I  accept  the  doctrine  to  its  fullest  extent. 
Nevertheless,  if  the  act  is  to  be  performed  in  a  way 
prescribed,  it  has  not  been  performed  at  aJl  if  not  performed 
in  the  way  prescribed ;  the  object  of  the  law  is  not  fulfilled 
if  the  regulations  do  not  in  fact  show  that  accord  with  the 
Imperial  Statute  which  our  "  Constitution  Act "  requires ;  in 
such  case  the  regulation  does  not  comply  with  the  law.  For 
the  word  *'  discretion  "  has  a  legal  as  weU  as  a  conventional 
meaning.  It  is  usually  associated  with  other  expressions, 
such  as  sound  or  wise ;  and  it  means,  not  a  capricious  and 
unlimited  choice,  but  a  sound  discretion,  or  vrise  discretion, 
regard  being  had  to  all  the  circumstances  of  the  case. 
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As  there  is  no  statement  in  our  ^^  Constitution  Act "  of  the 
number  of  persons  entitled  to  pensions,  or  of  the  amount 
each  person  is  to  receive,  I  should  certainly  never  interfere 
with  the  exercise  of  such  discretion  as  to  the  number  or 
amount  of  pensions  granted.  I  do  not  myself  consider  the 
objection  valid  as  to  the  siun  of  money  appropriated  for 
distribution  being  different  in  one  class  from  that  which  it 
is  in  another  class.  I  do  not  dissent  from  such  an  appro- 
priation among  different  classes.  The  English  law  names 
altogether  nine  persons  as  entitled  to  distribution  of  portions 
of  the  public  revenue  appointed  to  be  divided  among  officers 
of  the  first  dass ;  but  as  it  gives  a  £2000  pension  to  each  of 
four  persons,  it  says,  in  effect,  that  only  £8000  a  year  shall 
be  divided  amongst  that  class.  The  reverse  is  the  case 
here;  our  Act  says  that  but  £4000  a  year,  and  a  con- 
tinnal  augmentation  of  uncertain  amount,  shall  be  paid  in 
public  pensions. 


1863. 


According  to  the  view  I  take  of  this  matter,  it  does  appear 
to  me  that  as  correct  an  adjustment  has  here  been  made  as 
could  have  been  devised ;  for  it  has  been  contended,  and  I 
believe  with  success,  that  there  is  no  actual  proportion  in 
the  English  law  between  the  salaries  and  pensions  of  any 
class  of  officers.  Some  enjoy  higher  salaries  than  others, 
but  still  the  {tensions  are  the  same.  So  it  is  here;  but 
whether  it  be  fair,  just,  or  equitable,  I  am  not  called  upon 
to  Bay.  But  this  inconvenience  arises  here.  Five  pen- 
sions must  be  provided  for  five  officers,  and  there  is  no 
provision  made  for  five  pensions  in  these  rules.  The  £4000 
are  to  be  distributed,  according  to  the  regulations,  in  sums 
of  £1000  each,  and  there  is  a  regulation  that  the  SoUcitor- 
General  is  to  get  a  smaller  sum.  Kow,  this  inconvenience 
must  occur — ^that  there  is  no  fxmd  appropriated  to  meet  the 
fifth  person;  because,  whether  these  five  persons  present 
themselves  to-day,  or  five  years,  or  fifty  years  hence,  there 
ought  to  be  a  fund  from  which  the  Crown,  by  these  regula- 
tions, can  supply  a  pension  to  each.    That  there  must  be  a 
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1868.         fu]]^(|  ^0  supply  each,  need  scarcely  be  establishedbj  nnmaoitt 
RsaiNA       authorities ;  for,  without  going  into  any  authorities  beyond 

IbelIkd       ^^®»  ^*  ^®  ^^^  down  in  the  case  of  the  Matter  and  Fdlom  ^ 
Magdalen  College^  Cambridge  (p),  that,  "  in  erery  grant  there 
''  ought  to  be  grantor,  grantee,  and  thing  to  be  granted' 
Here,  then,  it  may  be  said  that  the  Crown  must,  in  rupees 
of  every  one  of  these  five  persons,  be  provided  with  a  tiii^ 
to  be  granted.    I  will  take  it  either  one  way  or  the  other- 
either  five  Solicitor-Generals  may  present  themselves  v 
five  Chief  Secretaries,  out  of  all  the  persons  whose  sernoa 
have  entitled  them,  and  whose  conduct  has  not  diftpn*^^ 
them,  to  the  favorable  consideration  of  the  Crown.     Becaoee. 
though  there  is  very  properly  here,  as  under  the  £d^ 
Statute,  a  regulation  that  no  person  shaU  be  entitled  to 
claim  a  pension  as  of  absolute  right  against  the  Crown,  yet 
I  believe  and  hold,  as  sure  matter  of  law,  that  this  pronnaa 
means  that  no  person  can  force  himself  on  the  Crown  if  tlu 
Crown  have  any  well-founded  or  reasonable  objection,  not 
any  firivolous  or  personal  objection  merely,  to  his  so  doing. 
For  although  a  person  may  have  performed  all  the  duties 
which  entitle  him  to  a   pension,  stiU  if  he   have  made 
himself  obnoxious  by  conduct  which  disqualifies  him  as  t 
loyal  subject,  he  may  be  objected  to.     It  is  only  persons 
who,  having  performed  these  periods  of  service,  have  ren- 
dered themselves  obnoxious  by  conduct  which  disqualifies 
them  as  loyal  subjects,  who  may  be  deprived  of  these 
inchoate  rights.      According  to  my  opinion  there  ia  no 
capricious  exercise  of  objection  acknowledged  in  our  law. 
The  exercise  of  the  discretion  of  the  Crown  in  Council  is 
as  important  a  duty  as  can  be  imposed,  and  should  be 
exercised  honorably,  with  regard  to  the  rights  of  all  who 
come  forward  to  claim  their  pensions. 

However,  to  return:  there  are  five  persons  entitled  to 
receive  pensions  under  our  law,  in  one  class  or  another; 
but  there  are  no  funds  to  supply  a  pension  to  the  fifth 

(o)  11  Co.  Rep.,  73.  a. 
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officer  in  the  one  case ;  and  there  is  an  excess  of  the  fund         1^3. 
left  unappropriated  in  the  other  case.  RsaiKx 

V, 

Ibxlasd, 
There  seem,  in  short,  to  be  seyeral  objections  to  these 

regulations.     In  the  first  place,- the  dignity  of  the  Crown 

has  not  been  consulted  in  imposing  upon  the  Crown  the 

obligation  of  paying  a  pension  and  not  providing  the  means 

'    80  to  do.     That  is  inconsistent  with  the  terms  upon  which 

the  constitution  under  which  we  live  was  granted,  namely, 

^  that  in  consideration  of  the  surrender  by  the  Crown  of 

''.  various  substantial  rights,  including  the  ownership  of  Crown 

'1  kods,  an  adequate  civil  list  should  be 'provided  by  the 

^    ooontry.     It  was  suggested,  in  the  course  of  argument,  that 

the  Crown    might  be  advised  to  come  to  the  House  of 

Aflsembly  for  a  supplemental  vote;    but  it  never  could 

^    have  been  the  intention  to  put  the  Crown  in  so  invidious 

'    a  position  as  to  be  compelled  to  ask  for  a  simi  in  aid  of  the 

civil  list  to  pay  the  whole  or  part  of  a  pension,  and  to  be 

obliged  to  come  to  Parliament  for  such  sum  during  each 

.   year  of  the  life  of  the  grantee. 

Again,  where  there  is  an  accumidation  '^  from  any  unex- 
"pended  or  imappropriated  part  of  the  said  simi,"  there 
is  no  provision  for  the  appropriation  of  it  in  any  way,  as  to 
'  its  distribution,  or  its  investment,  or  its  lapse.  Nothing 
whatever  is  said  about  what  shall  be  done  with  the  accu- 
mulations referred  to,  and  provided  for  generally  in  the 
last  part  of  clause  61  of  the  "  Constitution  Act,*'  1  know 
not  &om  this  case,  and  I  cannot  look  outside  the  record, 
whether  there  is  now  in  fact  any  accumulation  fund  or 
not.  The  matter  was,  however,  referred  to  in  the  course 
of  the  argument  as  a  probable  event.  It  is  no  doubt  so  far 
probable,  for  the  Legislature  has  provided  for  it.  In  the 
course  of  some  remarks  which  I  made  to  counsel  addressing 
the  Court,  I  found  that  the  suggestion  was,  that  the  £4000 
was  to  be  appropriated  in  certain  pensions  of  £1000  each, 
and  that  the  Solicitor-General  was  to  be  left  dependent 
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upon  his  accidental  reyersion  in  the  accnmulatioDB,  respect- 
ing which  no  provision  had  been  made ;  and  that  he  was  to 
be  paid  only  in  proportion  to  the  amount  for  the  time  being 
in  hand.  I  do  not  say  whether  it  is  proper  that  the  rolei 
should  exclude  one  officer  or  another  firom  participation  in 
these  benefits ;  but  I  do  say  that,  if  the  Solicitor-Genenl 
be  entitled  to  a  pension  under  these  rules,  they  should 
provide  him  the  means  of  getting  it.  In  my  opinion,  tbe 
Solicitor-General,  haying  his  right  to  a  pension  out  of  tiv 
pension  fund  recognised,  has  as  much  right  to  his  pensia 
out  of  the  original  £4000  of  that  fund  as  out  of  any  other 
source.  But  supposing  him  entitled  to  be  paid  out  of  ihit 
sum,  these  is  not  sufficient,  and  the  rules  do  not  meet  Ins 
case.  On  the  other  hand,  the  amount  left  is  not  sufficient 
for  another  pension  for  one  of  the  other  Ministers ;  and 
as  to  this  excess,  also,  there  is  no  provision  in  the  legn- 
lations  whatsoever. 


I  give  no  opinion  either  as  to  the  proper  classification  of 
the  Solicitor-Q-eneral,  or  as  to  the  time  during  which  he 
should  serve  in  order  to  secure  his  'pension ;  but  it  strikei 
me  that  these  provisions  are  contrary  to  law,  inasmuch  as 
they  have  created  cases  they  have  not  provided  for.  There 
is,  in  the  mode  according  to  which  I  have  endeavored  U 
reduce  these  rules  to  actual  practice,  an  excess  in  one  ease 
and  a  deficiency  in  the  other ;  there  is  no  appropriation  of 
the  excess,  and  no  provision  for  the  deficiency.  One  or 
other  of  these  two  cases  must  occur,  and  provision  is  not 
Ailly  made  for  either,  so  that  in  whatever  way  these  rules 
are  viewed,  they  are  rendered  impossible  of  being  complied 
with.  Deal  with  the  f  4000  as  appropriated  between  three 
Ministers  at  £1000  each,  and  £700  set  apart  for  a  Solicitor- 
General,  and  a  portion  of  the  £4000  is  left  entirely  unpro- 
vided for.  Give  the  £4000  to  four  Ministers,  at  the  rate  of 
£1000  each,  and  leave  the  Solicitor-Gteneral  to  the  casual 
relief  of  the  accumulations,  and  you  create  a  pension  and 
provide  no  certain  means  for  its  payment.    To  say  that  the 
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Solicitor-General  is  entitled  to  a  pension,   and  that  the         ^8^« 
Crown  is  reduced  to  the  position  of  coming  to  the  Legisla-       Bbgina 
tore  every  year  for  an  annual  grant  to  pay  it,  is,  in  my      jBm^um 
opinion^  humiliating  to  the  Crown,  illusory,  and  deceptiTe ; 
and,  in  point  of  law,  it  strikes  me  as  fordhly  as  can  be 
— ^nor  can  this  position  be  affected  by  any  reasoning — ^that 
these  rules  ML  short  of  making  due  provision  for  the 
dignity  of  the  Crown  in  the  appropriation  of  the  revenue 
granted  to  the  Crown  as  a  means  of  providing  pensions  for 
its  public  servants. 

I  cannot  pretend  to  say  that  I  can  devise  anything  that 
should  be  nearer  in  accord  with  the  English  Statute.  It  is 
not  my  duty  so  to  do.  I  do  not  sit  here  as  an  actuary,  to 
make  calculations  and  firame  a  scheme  on  the  basis  of  such 
calculations,  shewing  what  sum  various  amounts  disposed 
of  in  a  particular  way  firom  time  to  time  may  amount  to ; 
but  I  am  unfortunately  obliged  to  discharge  the  extremely 
invidious  duty  of  finding  fault,  and  detecting  what  I  con- 
sider an  insuperable  objection  to  these  rules.  The  law  of 
England  is  certain  in  respect  of  naming  classes  of  persons 
entitled  to  pensions,  in  the  amount  of  those  pensions,  and 
in  declaring  the  i^d  £rom  which  they  are  to  be  paid. 
These  regulations  do  not,  as  far  as  may  be,  or  at  all,  accord 
with  that  law.  I  give  my  opinions  with  very  considerable 
diffidence.  But  feeling  as  I  do  that  the  objections  raised 
in  argument  are  insuperable,  I  think  the  first  objection 
taken  in  the  writ  of  scire  facuu  is  good,  and  that  the 
demurrer  ought  to  be  overruled. 

Stawbll,  C.  J. — ^I  very  much  regret  that  the  Bench  is 
not  able  to  give  a  unanimous  opinion  on  this  matter,  or  that 
any  doubts  should  arise  as  to  the  proper  construction  of  the 
^Ist  section  of  the  ''  Constitution  AstP  It  appears  to  me 
that  a  very  large  amount  of  discretion  has  been  vested  in 
the  Executive  CoimciL  The  words  used  are — "Provided 
"  that  the  amount  of  all  such  pensions  and  retiring  aUow- 
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1868.  ^'ances  stall  be  granted  in  accordance  with  leguktions 
KsoiNA  "  to  be  framed  by  the  Governor  and  Executive  Councfl." 
IbelIbd  ^^  *^®  section  stopped  there,  a  most  palpable  abuse  in 
framing  the  regulationB  would  have  been  required  to  justify 
any  interference  by  this  Court.  The  ground,  however,  (m 
which  this  grant  is  said  to  be  invalid,  is  not  an  abuse  in  the 
exercise  of  a  general  discretion  vested  in  the  Executive,  Irat 
a  nonconformity  in  the  regulations  with  the  Statut&  Hie 
Act  goes  on  to  qualify  and  restrict  the  general  pov«r 
previously  given;  but  I  confess,  when  the  restriction ii 
examined  with  a  lawyer's  eye,  it  appears  to  me  practically 
of  little  avail.  The  words  are  "  so  that  the  same  shall  so 
"  far  as  may  be  accord  with  the  provisions  of"  the  English 
Statute.  Now,  every  one  conversant  with  that  Statste 
must  know  that  it  would  be  practically  impossible  to  make 
our  regulations  strictly  accord  with  its  provisions.  Looking, 
then,  to  the  parenthetical  words  ''  so  fetr  as  may  be,"  what  do 
they  mean  P  Must  the  regulations  of  necessity  accord  as  ht 
as  they  possibly  can,  and  are  they  to  be  void  if  others  can 
possibly  be  one  jot  nearer  in  accord  than  they  P  As  none 
can  accord  exactly,  and  iu  all  particulars,  several  sets  of 
regulations  may  be  framed  all  differing  from  each  other,  and 
yet  all  approaching  so  far  as  may  be  the  model  to  be  fol- 
lowed. Who,  then,  can  determine,  as  a  point  of  law,  which 
approaches  the  nearest  P  I  apprehend  that  all  such  reguhi' 
tions  would  be  legal,  and  the  question  of  which  set  should 
be  selected,  is  to  be  decided  by  the  Executive  alone. 

Among  the  various  grounds  which  have  been  urged  to 
show  that  the  regulations  might  have  been  framed  nearer 
the  provisions  of  the  Statute,  it  has  been  suggested  that  an 
appropriation  of  pensions  at  the  rate  of  two-fifths  of  the 
salary  would  have  been  a  more  fair  proportion  than  that 
here  given ;  and,  also,  that  as  the  Solicitor-General  was 
entitled  to  the  same  staius  as  the  other  officers  of  the  Crovn, 
he  should  have  received  the  like  pension,  and  on  the  like 
length  of  service  as  they.    A  more  fair  proportion  is  not  a 
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matter  of  law ;  aad  as  regards  the  statute,  tlie  proportion  ^  ^^• 
is  not  observed.  Popularly,  we  may  suppose  that  the 
Solicitor-General  was  considered  to  rank  with  the  other 
Ministers;  but  the  local  Appropriation  Acts  make  the 
Attorney- G^eral  the  head  of  the  department,  and  this 
circumstance,  as  well  as  the  difference  in  the  salaries,  justifies 
the  analogy  drawn  from  the  case  of  tlie  President  and  Yice- 
Fresident  of  the  Board  of  Trade. 

During  the  argument,  I  thought  that,  inasmuch  as  a 
limitation  of  £4000  had  been  placed  by  the  Legislature  on 
the  amount  of  the  fund,  it  was  not  necessary  to  fix  any 
limit  to  the  number  of  pensioners  in  these  regulations; 
but  on  carefully  perusing  the  statute,  I  now  think  the 
limitation  in  number  is  a  distinct  feature  of  that  enact- 
ment, which  the  framers  of  the  regulations  could  not  have 
ignored.  That  being  so,  the  number  of  pensioners  being 
Umited  as  weU  as  the  sum  which  may  be  appropriated  in 
pensions,  the  diffictilty  of  fi?aming  these  regulations  is 
greatly  enhanced.  Five  persons  have  been  appointed,  who 
are  considered  capable  of  receiving  pensions,  and  five  pen- 
sioners would  more  than  absorb  the  fruid ;  and  it  is  asserted 
that  the  regulations  are  void  for  not  providing  a  fund  for 
each  pensioner.  But  why  void  ?  Because  not  in  accord  in 
this  respect  with  the  statute.  Under  the  statute,  this  diffi- 
culty could  not  arise.  How  can  the  regulations  accord, 
as  regards  this  particular  ?  The  fund  is  not  limited  by  the 
English  statute,  and  if  you  strike  out  the  limit  the  difficulty 
last  suggested  cannot  exist.  Then,  if  there  can  be  no 
accord,  how  can  the  regulations  be  void  for  not  according  P 
I  do  not  say  that  other  regulations  might  not  have  been 
framed  more  judicious  or  equitable,  or  even  nearer  in 
accord  with  the  statute  than  these.  The  point  sub- 
mitted to  us  is  a  dry  question  of  law,  namely,  whether 
the  regulations  do  or  do  not  "  as  near  as  may  be  "  accord 
with  the  provisions  of  the  English  statute.  I  think  they 
do,  and  that  the  demurrer  should  therefore  be  allowed. 

VOL.  II. — ^LAW.  Y 
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"Williams,  J.,  read  a  written  judgment,  as  follows:— 
The  question  raised  on  demurrer  is  whether  the  reguktions 
framed  under  the  ''  Constitution  Act "  are  as  near  as  ma? 
be  to  those  in  force  in  England.  In  England,  four  MinistezB 
are  entitled  to  their  pensions  of  £2000  a  year  at  one  time, 
and  provision  is  made  for  pensions  of  a  second  class.  In 
this  colony,  £4000  per  annum  is  available,  not  taking  into 
consideration  the  accumulations,  which  it  would  appear  tb 
Governor  has  no  power  to  invest.  This  £4000  has  \m 
apportioned  in  sums  of  £1000  per  annum  to  four  Minister! 
It  is  true,  after  two  years'  service,  six  Ministers  ma?  be 
entitled  to  claim  their  pensions ;  and  after  five  jesn* 
service,  a  seventh — the  Solicitor- GteneraL.  Should  it 
happen  that  the.  Solicitor-General  and  three  others  are  the 
successful  claimants,  £250  per  annum  would  be  left  over 
and  above  the  sum  required.  Or  should  four  Mimsten, 
other  than  the  Solicitor- General,  have  their  claims  reo^- 
nised,  the  entire  £4000  would  be  disposed  of.  Be  this  ai 
it  may,  after  some  little  time  (two  years'  service  being  the 
short  term  required)  numerous  claimants  vrill  in  all  proba- 
bility arise,  and  the  £4000  per  amium,  if  divided  amongst 
all,  would  not  only  create  a  shifting  income,  but  render 
that  income,  when  needed  most,  almost  nominaL  This 
shews  the  necessity  of  limiting  the  number  in  the  first 
instance.  "  As  near  as  may  be  "  becomes  matter  of  opinion; 
three  several  sets  of  regulations  may  each  be  *'  as  near  as 
"  may  be  "  to  the  English  model.  I  am  of  opinion,  there- 
fore, if  the  regulations  contain  nothing  strikingly  opposed 
to  those  in  England,  they  should  be  deemed  to  be  legal, 
although  our  conviction  may  be  that  the  regulations  are 
neither  just  nor  expedient.  I  say  neither  just  nor  expe- 
dient,  as  it  would  seem  that  the  Solicitor-General  has  to 
serve  five  years  ere  his  claim  will  be  allowed ;  a  responsible 
Minister,  too,  going  in  and  out  of  office  with  the  others. 
The  chances  are  certainly  against  his  partaking  of  tbe 
£4000  per  annum ;  and  although  he  is  placed  in  the  second 
class,  to  his  detriment,  he  receives  no  corresponding  benefit 
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in  the  shape  of  a  second-class  ftmd  out  of  which  he  might 
be  paid.  No  doubt  there  is  much  difficulty  in  dealing  with 
the  £4000  without  doing  injustice  to  some  one ;  and  it  is 
much  to  be  regretted  that  the  **  Constitution  Act "  left  its 
application  and  distribution  so  vague  and  indistinct.  I 
would  nevertheless  suggest  this  scale — ^£600  per  annum  to 
each  of  the  six,  and  £400  per  annum  to  the  Solicitor- 
General.  These  suggestions  seem  to  shew  how  purely  it  is 
a  matter  of  discretion  in  the  Executive,  and  surely  if  that 
discretion  is  exercised  within  the  limits  of  the  law,  it  is 
unassailable  and  final.  For  the  reasons  assigned,  I  do  not 
think  the  regulations  can  be  deemed  ultra  vires,  and  am  of 
opinion  that  judgment  should  be  entered  for  the  Defendant. 


1863. 


Judgment  for  the  Defendant. 


BECKX  AND  Othebb  v.  JONES. 


A: 


Dec.  7,  8,  24. 


.N  action  of  trover  to  recover  the  value  of  cases  of  C'.  and  IT. 
kerosene  oil,  stored  with  the  Defendant.    The  oil  had  been  ^ith  jf,  who 

stored  by  Carter  and  Watts,  who  sold  to  Fritchard,  but  admitted  their 

nght.     C, 
would  not  deliver  till  the  price  had  been  paid.     JPritchard  and  W.  gold 

Bold  fraudulently  to  the  Plaintiffs,  obtained  the  amount,  ^^  ^^P 

and  left  the  colony  without  paying  Carter  and  Watts.    The  The  goods 

right  of  Carter  and   Watts  had  been  admitted  by  Jones,  ^^^  ^^j.  J j^j^. 

After  their  sale  to  Fritchard  the  right  of  the  latter  had  tified  or  set 

been  admitted  by  a  document  in  this  form  :—  g^^td  a'docu- 

ment  thus 
worded : — 
"Beceived  for  storage  on  the  conditions  on  the  hack  hereof  ft'om  Mr.  J.  3.  P."    The 
goods  sold  to  P.  were  sold  by  him  to  B.  Sf  Co.,  and  P.  left  the  colony  without  paying 
C.  and  W,    An  action  was  broaght  by  P.  Sf  Co.  against  J.  for  the  stored  goods  sold  to 
^'  i(  Co.,  and  they  got  a  verdict.    On  mle  nin  for  a  nonsuit, 

HtUd  that  the  admission  of  the  right  of  P.  made  by  J.  in  the  receipt  to  him,  could 
not  be  used  by  P.  ^  Co. ;  and  rule  nm  for  a  nonsuit  made  absolute. 
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18^8.  «  Victorian  Ofl  Warebonseg 

**  For  Eerosene,  Turpentine,  Naphtha,  and  all  Inflammable 

"Wares. 

"  No.  194. 

"BecetTed  for  Storage  on  the  conditions  on  the  back  hereof 

"  from  Mr.  J.  B.  Pritehard. 

«  (Signed)        Johbb." 

There  had  been  no  specific  setting  apart  of  the  goods  I7 
the  Defendant  for  any  person,  and  none  of  the  cases  bad 
been  marked  so  that  those  in  question  could  be  identified 
The  verdict  was  for  the  Flaintifs,  but  leave  was  given  to 
move  for  a  nonsuit.  A  rule  nisi  was  obtained  for  & 
Defendant  pursuant  to  the  leave  reserved. 

Fellows  shewed  cause. 


Billing  and  Wood  in  support  of  the  rule. 


Cyr.  adv,  mttt. 


December  24.  Stawbll,  C.  J.— The  Plaintiffs  relied  on  Woodley  t?.  Co- 
ventry ^  in  the  Court  of  Exchequer,  as  reported  in  the  Xm 
Journal  Reports  (jp),  as  bearing  out  the  position  taken  for 
them,  that  where  goods  are  in  the  possession  of  a  perscm 
holding  them  for  one,  and  the  holder  admits  that  he  holds 
them  as  the  goods  of  another,  he  cannot  deny  that  admis- 
sion to  a  purchaser  fi?om  the  person  in  favor  of  whom  the 
admission  has  been  made.  Certainly  some  of  the  observa- 
tions of  Brcmwell,  B. — ^as  they  appear  in  that  report— at 
first  sight  support  that  position.  But,  on  examination,  aO 
those  observations  will  be  found  to  be  consistent  with  tbe 
view  that  the  admission  was  not  so  extended,  but  waa 
limited  to,  and  only  capable  of  being  used  by,  the  peraon 
to  whom  they  were  made ;  and  the  judgments  of  the  other 
Judges  proceed  clearly  on  this  ground,  treating  the  admis- 
sion as  an  estoppel  in  pais. 

(p)  82  L.  J.,  Ex.,  186. 
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During  the  argument  I  wbb  much  struck  by  the  objection  ^  18^ 
of  Mr.  Woody  that  an  egtoppel  can  only  be  used  by  the 
person  in  fayor  of  whom  the  matter  of  estoppel  arises ;  and 
after  mature  reflection  I  do  not  see  how  that  can  be 
answered.  We  have  fiuled  to  discover  any  authority  to 
justify  us  in  holding  that  this  admission  can  be  used  by 
aay  other  person  than  him  to  whom  it  was  made.  The 
admission,  such  as  it  was,  was  only  made  in  a  document ; 
that  document  was  signed  by  the  Defendant;  it  was 
entered  into  between  him  and  Frif chard  alone;  and  it 
can  now  be  used  by  that  person  only,  and  is  not  avail- 
able to  any  other  to  whom  he  may  have  fraudulently  sold, 
and  whom  possibly  he  has  left  without  any  remedy. 
Whatever  may  be  our  opinion  on  the  merits,  we  feel 
obliged  to  give  judgment  in  favor  of  the  Defendant. 

Bute  absoltUefor  nonsuit 


BAEKER  V.  MUNICIPAL  COtHSTCIL  OP  CLUNES. 

ADe0.  8, 18, 24. 
N  action  on  a  contract  based  on  the  acceptance  of  a  ^  action  on 
tender  to  erect  a  dam  for  the  formation  of  a  reservoir,  a  contract 
The  verdict  was  for  the  Plaintiff.    A  rule  nisi  was  obtained  acceptance  of 

for  a  nonsuit  or  for  a  new  trial.  *  tender  for 

erecting  a 

dam  to  form  a 

The  grounds  of  the  rule  as  to  nonsuit  were — 1.  That  the  v®^®^^^  "^^ 
contract  was  not  under  the  corporate  seal  of  the  Defend-  against  the 
ants.    2.  That  there  was  no  evidence  that  the  work  con-  CouacU^of 
tracted  for  was  required  for  the  purposes  of  the  corpora-  Clnnee,  a 

corporation 
called  into 
existence  nnder  18  Fie.,  No.  15,  and  the  yerdict  was  for  the  Plaintiff.    On  rule  nm  for 
a  nonsnit,  on  the  ground  inter  alia  that  the  contract  was  not  under  the  corporate  seal, 

Seld,  after  a  review  of  the  cases  in  Victoria  and  in  England,  that  the  Supreme 
Court  would  not  be  justified  in  extending  any  flEurther  the  exceptions  from  the  old 
rule  of  law  as  to  the  execution  of  contracts  by  corporate  bodies  ;  and  that  this  contract 
was  not  binding  be<»Qse  not  under  the  corporate  seiiL 
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1863.        tion.    8.  That  the  evidence  shewed  that  the  work  was  not 
Babssb       completed,     4.  That  there  was  no  evidence  that  the  work 
--    *•  was  accepted. 

COFNCrL 
OF  CLUlfEfl.  j^^^^^  Q^^  ^^   j^^^  g^^^^^  ^^^ 

Billing  and  Dawson  in  support  of  the  role. 

Cur,  adv,  vulL 


December  24i.       Stawell,  C.  J. — ^This  was  an  action  on  a  contract.    The 

verdict  was  for  the  Plaintiff,  and  a  rule  nisi  was  obtained 

to  set  it  aside,  and  enter  a  nonsuit  on  certain  grounds. 

The  payments  were  to  be  made  by  instalments  in  the 
usual  mode,  on  the  certificate  of  the  Defendants'  engineer. 
The  engineer  had  given  certificates  for  certain  instabnents, 
under  which  the  Plaintiff  had  received  some  thousands  of 
pounds ;  but  there  was  still  a  balance  payable  on  the  fin&l 
certificate  of  the  engineer  that  the  dam  had  been  com- 
pleted. There  was  conflicting  evidence  whether  the  failore 
of  the  dam  was  attributable  to  the  improper  plans  on 
which  it  was  constructed,  or  to  imperfect  execution  of 
the  work  by  the  Plaintiff. 

The  first  objection  was,  that  no  contract  was  made,  the 
corporate  seal  of  the  Defendants  not  having  been  attached. 
In  the  present  case,  it  is  obvious  that  the  right  to  recoTer 
depends  on  the  contract  only.  The  Defendants  have  not 
received  the  benefit  of  the  work.  It  has  not  been  com- 
pleted to  the  satisfaction  of  their  engineer.  So  that  the 
objection  that  the  special  contract  by  which  only  this  body 
could  be  bound  should  have  been  entered  into  by  a  docu- 
ment under  seal  is  on  the  merits  entitled  to  greater  con- 
sideration than  under  ordinary  circunustances. 
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Two  cases  have  been  decided  in  this  Court,  in  which  the 
principle  of  the  decision  in  the  case  of  Clerk  v.  The  Cuck- 
field  Union  (^),  has  been  carried  out.  Acting  on  that 
authority,  this  Court  felt  at  liberty  to  overrule  objections 
taken — in  one  case,  by  the  Corporation  of  Melbourne 
in  an  action  concerning  lamp  posts ;  in  another,  by  the 
Municipality  of  Castlemauie  concerning  metal  for  repair- 
ing roads.  Since  those  cases,  however,  which  were  so  de- 
cided on  the  authority  to  which  I  have  referred,  the  subject 
has  been  brought  before  the  House  of  Lords,  in  the  case  of 
Ernest  V,  Nicholls  (r).  In  giving  judgment  in  that  case, 
Lord  WensUydale  discussed  the  whole  question,  and  express- 
ing very  clearly  his  views  on  the  point,  adhered  to  the  opinion 
given  by  him  when  sitting  as  a  Judge  of  the  Court  of  Exche- 
quer, in  the  case  of  The  Mayor  of  Ludlow  v.  Charlton  (s). 
In  that  judgment  he  points  out  the  distinction  between 
corporations  and  joint-stock  companies,  which  had  been  lost 
sight  of  in  the  former  conflicting  decisions,  and  marks 
very  strongly  the  necessity  and  justice  of  the  rule,  that  in 
contracts  with  corporations  binding  members  who  may  be 
absent,  and  who  may  not  have  assented  to  the  policy  of  the 
contract  itself,  all  the  formalities  required  in  their  execution 
should  be  strictly  observed.  In  corporations  there  is  a 
common  seal,  which  cannot  be  attached  to  a  contract  except 
by  a  certain  recognized  officer,  and  after  certain  recognized 
formal  steps.  This  affords  all  members  of  the  corporation 
a  protection  on  which  they  rely  against  the  assent  of  the 
whole  body  being  improperly  pledged.  If  this  were  not 
so,  absent  and  dissenting  members  would  have  no  protec- 
tion given  to  them  by  the  law.  It  is  only  common  justice, 
therefore,  to  such  members  of  corporations  that  the  objection 
should  be  held  valid  when  urged. 


1868. 
Babkeb 

V, 

MmriciPAii 

COUNCIIi 

OF  Clunxs. 


In  a  case  subsequently,  London  Dock  Company  v.  Sin- 
nott  (^),  there  is  an  obiter  dictum  by  Lord  Campbell^  which 


{q)  21  L.  J.,  Q.  B.,  854. 
(r)  6  H.  L.  Cas.,  401. 


(*)  6  M.  &  W.,  815. 
(0  8  £1L  &  BL,  847. 
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is  relied  on  by  the  Plaintiff;  but  in  that  case  Lord  Comp- 
hell  approved  of  the  decision,  and  acted  upon  it.  His 
remarks  draw  a  distinction  in  the  case  of  trading  com- 
panies, and  appear  certainly  to  imply  that  in  such  casei 
some  contracts  need  not  be  under  seaL  However,  it  is  not 
necessary  to  consider  that  point  here,  for  the<  Defendants 
were  not  carrying  on  any  trade  within  the  meaning  of  tk 
remarks  of  Lord  CampheU. 


The  question  is  a  serious  one;  the  contract  involwd 
a  large  sum — many  thousands  of  pounds.  Many  memben  of 
the  municipaLity  may  say  that  the  contract  was  not  made 
according  to  law ;  the  rights  of  absent  members  bound  to 
contribute  to  the  Amds  of  these  corporations  must  be  pro- 
tected. So  that,  technical  as  the  objection  may  appear,  we 
think  that,  according  to  the  decision  of  the  House  of  Lords, 
we  are  not  justified  in  extending  any  further  the  exceptions 
from  the  old  rule  of  law  as  to  the  execution  of  contracts  bj 
corporate  bodies.  Here,  too,  there  were  no  dbrcumstances 
similar  to  those  in  the  cases  where  the  rule  has  been  relaxed. 
The  contract  sued  on  was  not  for  work  and  labor  done,  but 
was  dependent  solely  on  the  instrument  between  the  parties ; 
it  was  not  a  contract  by  a  trading  company  for  any  matter 
within  the  scope  of  trading  operations ;  it  was  not  for  any 
matter  or  thing  essential  to  the  corporation,  or  for  canying 
on  the  business  of  the  municipality ;  it  was  not  for  a  trivial 
sum,  but  for  a  large  amount;  and  for  work  executory 
and  not  executed,  in  the  proper  sense  of  the  term. 

JRule  dbsolwte  for  nonsuit^  hut  ivithout  oodi. 


END  OF  HILARY  TERM. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

IN  THE 

S)upteme  Court  of  Vittoxm, 

m  ITS 

INSOLVENCY,    ECCLESIASTICAL,    AND 
MATEIMONIAL    JURISDICTION. 


Ex  PARTE  JOHN  WRIGHT, 
In  re  MICHAEL  MAHONEY,  ak  Insolvent. 


1863. 
Inbolyznot. 


March  2,  9. 

XLULE  nisi  under  5  Vic.,  No.  17,  sec.  7,  calling  upon  the      The  Act  6 

trustees  of  a  voluntary  settlement  executed  by  the  Insolvent  g^/7  jg'     ' 

within  twelve  months  of  his  being  actually  insolvent,  to  shew  intended  to 

snvc  to  a 
cause  why  the  settlement  should  not  be  set  aside  as  against  creditor 

John  Wright,  a  creditor  at  the  time  of  the  execution  of  the  !f  °"°« 7?^^^ 
^  its  proYisions 

settlement.     The  settlement  was  dated  the  5th  July,  1861.  asammary 
The  order  of  sequestration  was  made  on  the  1st  August,  1862,  n^merelv  a 

but  the  Insolvent  in  his  schedule  stated  that  he  conveyed  all  deckration  of 
!_•  Ill  -Kfl-       ^     I  rr  ^,       right  which  it 

his  personal  and  other  property  to  Mr.  Ambrose  hyte  on  the  would  require 

24th  May,  1862,  and  this  was  relied  on  by  the  applicant  as  i^*?."^. 

rendering  Makoney  actually  insolvent  at  that  time.  make  avail- 

able. Such 
summary 
remedy  may  be  enforced  by  directing  that  if  the  creditor  be  not  piud  within  a  certain  time, 
the  Commisisioner  of  Insolvent  Estates  shall  sell  so  much  of  the  settled  property  as  may 
be  necessary  for  the  purpose  of  making  the  payment;  and  directing  the  officiid 
assignee,  the  trustees  of  the  settlement,  and  the  Insolvent,  all  to  join  in  the  convey- 
ance to  the  purchaser ;  the  trustees  to  have  their  costs  in  priority  out  of  the  proceeds 
of  the  sale,  and  the  benefit  of  any  dividend  which  would  otherwise  be  payable  to  the 
creditor.  

The  statements  of  an  Insolvent,  whether  on  oath  or  otherwise,  made  after  the  execu- 
tion by  him  of  a  voluntary  settlement,  are  not  evidence  as  against  the  trustees  of  the 
settlement. 

VOL.  11, 1.  B.  &  M.  B 
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1863.  ]^.  j^  jy^  Stephen,  for  the  trustees,  shewed  cause. — ^There 

Insolyxkoy.  is  no  evidence  that  Mahoney  was  insolvent  within  tweLve 
months  after  the  execution  of  the  settlement.  The  affidaTit 
upon  which  the  rule  was  obtained  only  states  that  the  Insol- 
vent in  his  schedule  referred  to  the  conveyance  to  Mr.  KyU  of 
the  24th  May,  1862,  and  upon  his  examination  in  the  Insol- 
vent Court  swore  that  he  had  by  that  deed  made  over  all  his 
property  to  Mr.  Kyte.  The  schedule  is  no  evidence  as  against 
these  trustees ;  and  anything  that  took  place  in  the  Insolvent 
Court  is,  res  inter  alios  acta,  and  not  binding  upon  the  trustees. 


Sx  parte 
Weight, 

In  re 
Mahonet. 


Mr.  Lowes,  in  support  of  the  rule. 

Mr.  Justice  Molbswobth. — ^I  do  not  think  the  aflSdavit 
sufficiently  puts  in  issue  the  execution  of  the  deed  to  Kjft$, 
If  the  deponent  stated  that  he  was  informed  and  bdieved 
that  that  deed  was  executed,  and  gave  as  a  reason  that  the 
Insolvent  had  sworn  so  in  the  Insolvent  Court,  I  should  receive 
that  as  evidence,  and  give  an  opportunity  of  filing  answering 
affidavits.     I  concur  in  the  argument  of  Mr.  Stephen  that  the 
statements  of  the  Insolvent^  whether  on  oath  or  otherwise, 
made  after  the  execution  of  the  settlement^  are  not  evidence 
as  against  the  trustees  of  the  settlement.     I  am  not  bound  in 
these  cases  to  receive  evidence  only  by  affidavit,  and  should 
prefer  that  evidence  should  be  given  mvd  voce  as  to  the  ap- 
plicant's debt,  and  the  alleged  insolvency  of  Mahaney  within 
twelve  months  after  the  execution  of  the  settlement    Ihe 
case  will  stand  over  for  this  purpose. 


Ifareh  9.  On  this  day  viva  voce  evidence  was  given  in  support  of,  sjA 

against,  the  rule. 

Mr.  Lowes,  in  support  of  the  rule. 


Mr.  J,  W,  Stephen,  for  the  Trustees,  contra. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES. 


Mr.  JUSTICB   MOLBBWORTH  : — 

I  think  I  am  bound  to  declare  that  Wright  was  a  creditor 
for  £28  lbs,  6d.y  at  the  date  of  the  settlement;  and  that  the 
settlement  comes  within  the  provisions  of  the  Act,  and  ought 
to  be  set  aside,  as  against  him.  I  feel  considerable  difficulty 
upon  the  construction  of  the  section  of  the  Act  as  to  the 
manner  of  working  out  the  remedy.  The  section  in  question 
comes  between  two  sections,  both  relating  to  alienations  going 
to  the  entire  settlement,  or  transfer,  sought  to  be  impeached, 
and  as  to  which  there  is  no  provision  for  any  summary  juris- 
diction. It  certainly  seems  to  me  to  be  debateable  whether 
the  meaning  of  this  clause  is  not  that  the  settlement  shall  be 
entirely  set  aside,  and  that  all  other  creditors  shall  get  the 
benefit  of  that.  If  so,  the  property  would  pass  to  the  offi- 
cial assignee,  like  any  other  property  of  the  Insolvent,  and 
the  case  would  fall  under  the  same  condition  as  assignments 
declared  void  under  the  6th  and  dth  sections.  But  that  would 
be  a  straining  of  the  language  "  in  so  far  as  such  creditor 
would  thereby  be  prevented  from  receiving  the  full  amount  of 
his  said  debt."  That  would  be  carrying  the  effect  of  the 
clause  far  beyond  its  terms,  and  I  am  not  inclined  to  adopt 
that  interpretation.  Then  if  it  be  only  for  the  benefit  of  one 
creditor,  it  cannot  be  supposed  that  the  property  should  vest 
m  the  official  assignee.  I  am  aware  that  Mr.  Chapman  made 
an  order  in  one  case  passing  all  the  estate  to  the  official  assignee, 
and  making  him  a  trustee  for  the  payment  of  the  particular 
creditor  only.  But  if  it  is  a  trust  for  the  benefit  of  the  par- 
ticular creditor  only,  it  is  not  easy  to  say  why  the  official 
assignee  should  be  made  the  trustee,  more  than  any  one  else. 
I  think  that  if  I  am  to  assume  a  summary  jurisdiction  at  all, 
it  would  be  better  to  direct  that  if  the  money  be  not  paid 
within  a  certain  time,  the  Commissioner  of  Insolvent  Estates 
shall  sell  so  much  of  the  settled  property  as  may  be  necessary 
for  the  purpose  of  making  this  payment,  and  direct  that  the 
official  assignee,  the  trustees,  and  the  Insolvent,  shall  all 
join  in  the  conveyance  to  the  purchaser,  which  would  give  the 

B  2 
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Sx  parte 
Weight, 

In  re 
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1863. 


Sx  parte 
Weight, 

In  re 
Mahonet. 


purchaser  title,  whicbever  of  the  three  should  be  the  person 
Insolvknot.  properly  to  make  title.  I  must  confess  I  feel  particularly 
embarassed  in  putting  a  construction  upon  the  section,  but 
it  appears  to  me  that  the  clause  was  intended  to  giye  a  sum- 
mary remedy,  not  merely  a  declaration  of  right  nrhich  it 
would  require  a  bill  in  equity  to  make  available.  Upon  tJie 
whole,  feeling  very  doubtful  whether  I  have  arrived  at  a  rigbt 
conclusion,  I  am  disposed  to  make  an  order  in  the  terms  I 
have  indicated,  letting  the  trustees  have  their  costs  in  prioritj 
out  of  the  proceeds  of  the  sale,  and  the  benefit  of  any  drri- 
dend  which  would  otherwise  be  payable  to  Wright. 

Order  accordJm^, 


March  12. 


In  RE  —  KJSLLT,  an  Insolvent. 

J.N  this  case  a  certificate  of  discharge  under  the  Insolvent  Act 
was  granted  by  the  Chief  Commissioner  on  the  18th  November, 
1861,  but  was  never  presented  to  the  Court  for  confirmation 
as  required  by  the  Act. 

Mr.  Purcell,  for  the  Insolvent,  now  moved  that  the  Chief 

Commissioner  might,  on  Thursday  next,  bring  up  the  certifi- 

grantedbythe   cate,  nunc  pro  tunc,  for  confirmation. 

Commissioner^ 

the  Court  will 

be*bro°\t*^  Mr.  Justice  Moleswoeth  :— The  Act  requires  that  Ae 

nunc  pro  tunc,  certificate  shall  be  presented  at  the  next  sitting  of  the  Conrt, 

mation.  '  ^^^  ^  ^^  ^^^  think  I  have  any  jurisdiction  to  entertain  this 

Whether,  if  application.     The  lapse  of  time  here  has  been  very  great.    It 

accident  the  might  be  different  if  from  any  accident  the  certificate  was  not 

certificate  was  presented  at  the  very  next  sitting  of  the  Court,  and  an  appK- 

at  the  very  cation  like  the  present  was  made  immediately  afterwards.    I 


Where  an 
Insolvent's 
certificate 
has  not  heen 
presented  to 
the  Court  for 
confirmation 
for  a 

lengthened 
period  after 
its  heing 


the  Court"  and  *^^^  ^  *^^  <^*^®  ^  must  put  the  Insolvent  to  apply  for  his 

Application  refused* 


an  application    certificate  over  again. 

was  made 

immediately 

afterwards 

to  allow  it  to  be  bronght  np  ntimopro  tunc,  such  application  would  be  granted— jM^rv, 


J 
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TSBOLYVSCY, 

In  se  WILLIAM  FAWCETT,  an  alleged  Insolvent.        j£~^a6 


0 


BDER  nisi  for  compulsory  sequestration.  missioner's 

certificate  of 

Becuritv  for 
8ir  G.  Stephen,  for  the  alleged  insolvent,  took  a  preliminary  payment  of 

objection  that  the  order  nisi  did  not  recite  the  Commissioner's  f^^  baving 
''  ^  been  found,  be 

certificate  that  security  for  the  payment  of  the  fees  had  been  endorsed  apon 

found.     [Molesworth,  J. — It  is  endorsed  upon  the  petition,  JheOTder^w^ 

which  is  what  the  Act  requires.]    The  order  ought  to  be  drawn  for  sequestra- 

up  upon  reading  that  certificate,  because  it  is  part  of  the  foun-  redte  the 

dation  of  the  jurisdiction :  and  the  order  must  shew  on  the  certificate,  or 

^  '  ^  ^     be  drawn  up 

face  of  it  whatever  is  necessary  to  give  jurisdiction.     Christie  upon  reading 

V,  Unwin  (a). 

Mr.  J.  W.  Stephen  and  Mr.  Holroyd,  contriL — ^The  order  is 
drawn  up  upon  reading  the  petition,  and  the  petition  carries 
with  it  the  endorsement  as  part  of  itself.  The  giving  the  bond 
is  not  necessary  to  give  jurisdiction.  The  Act  directs  that  the 
petitioning  creditor  shall  give  such  security  as  the  Commis- 
sioner shall  require,  but  does  not  make  it  a  condition  precedent 
to  the  jurisdiction  of  the  Court. 

Sir  G.  Stephen  in  reply. 

Mb.  Justice  Molesworth  : — ^There  is  no  doubt  that  it  is 
necessary  that  a  bond  should  be  entered  into,  and  the  certificate 
of  the  Chief  Comndssioner  be  endorsed  on  the  petition,  before 
the  order  is  made ;  and  if  that  was  not  done  I  would  be  inclined 
to  say  the  order  would  be  invalid.  That  was  done  in  this  case, 
and  I  do  not  think  the  Act  requires  a  further  certificate  from 
the  Judge  that  he  has  looked  at  the  certificate  of  the  Commis- 
sioner before  making  the  order.  I  do  not  think  the  objection 
valid,  but  if  I  were  of  a  contrary  opinion  I  should  hold  it  a 

case  for  amendment. 

Objection  over^nded. 

(a)  11  A.  &  E.,  873. 
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1863. 

^^v^/  Ex  PARTE  THE  BANK  OP  AUSTRALASIA. 
'        In  be  WILLIAM  RUTLEDGE  &  CO.,  Insolvehtb. 

April  9, 16. 

The  Xt;ULE  nisi  calling  upon  Mr.  Oeorge  Webster,  the  official 

^^^*?°  ,  assignee  of  W.  Rutledge  ^  Co.  to  show  canse  why  he  should 

Commiflsioncr  not  pay  into  the  bank  in  which  the  account  of  the  estate  was 

Es^^by^*^  kept,  to  the  credit  of  the  estate,  the  sum  of  £1,200  2$.  M., 

5  Vic.,  No.  17,  paid  hj  him  to  himself  thereout ;  and  why  he  should  not  paj 

sec  61  tiO 

assess  a  the  costs  of  this  application ;  on  the  ground  that  Wd>stfr  was 

reasonable  j^q^  authorised  to  make  such  payment,  and  should  hare  paid 

compensation  r  ^  j  r 

to  the  official  the  sum  of  £1,200  2$.  Bd,,  being  portion  of  the  moneys  of 

io^ch?'  ^  ^  ^^®  estate,  into  t^e  Bank,  in  pursuance  of  the  statute  in  such 

discretion  case  made  and  provided, 
subject  to  the 
review  of  the 

Court ;  and  ^he  Affidavit  upon  which  the  rule  nisi  was  obtained  stated 

most  be  '^ 

exercised  in  that  in  the  accounts  of  the  estate  kept  by  the  official  assignee 

that  tkr*^  "  tihere  was  an  entry  of  the  sum  of  £1,200  2s.  3d.,  as  a  paymoit 

parties  to  the  official  assignee  for  commission,  on  the  8th  December, 

interested 

may  know  1862,  but  in  the  record  of  the  proceedings  in  the  Insolvent 

something  Court  there  was  no  entry  minute,  or  mention  of  any  allowance 
about  it  and  ^  ''  '  •'  , 

object  to  it,  by  the  Commissioner,  of  the  commission  or  rate  of  eommis- 

recention  of  a  ®^^^  ^  ^  P*^^  ^'  ^^  charged  by,  the  official  assignee, 
plan  of 

distribution  by  the  Commissioner  is  not  a  judicial  act,  but  merely  ministerial ;  and  it  is 

not  competent  to  him  to  exercise  any  discretion  as  to  the  propriety  of  its  items. 


The  CommiBsioner,  being  attended  by  the  official  assignee,  no  other  person  being 
present,  verbally  assessed  his  compensation  at  £1,100  2t.  3d.,  and  the  assignee  fikd  t 
plan  of  distribution  claiming  that  allowance.  No  objection  was  made  to  the  plan  npoo 
this  g^und.  Objections  to  the  plan  on  other  grounds  were  made,  and  pending  its  ood- 
firmation  the  Commissioner  made  a  verbal  order,  in  the  presence  of  the  assignee  onlyi 
for  payment  to  him  of  the  £1,100  2s.  3d. ;  and  he  thereupon  drew  this  sum  IVom  the 
bank  in  which  the  assets  of  the  estate  were  lodged.  No  minute  was  made  either  of  t^e 
assessment,  or  of  the  order  for  payment.  A  rule  ni*i  was  obtained,  calling  upon  the 
assignee  to  pay  back  into  the  bank  the  money  so  withdrawn.  Subsequently  the  Com* 
missioner  gave  a  certificate  that  he  had  made  the  assessment  and  order  to  pay. 

Held,  that  the  verbal  orders  of  the  Commissioner  were  inoperative,  and  the  reoapt 
of  the  money  unwarrantable;  that  the  reception  of  the  plan  of  distribution  by  tbe 
Commissioner  was  not  a  judicial  confirmation  of  the  charge  for  compensation  contained 
in  it ;  and  rule  made  absolute ;  but,  the  plan  of  distribution  not  having  been  objecied 
to  on  this  ground,  and  a  mistake  in  the  amount  having  been  made  in  the  role  wi 
without  costs. 
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The  affidavit  of  Mr.  Webster  in  reply  stated  that,  having  pre-         1863. 
pared  an  account  of  the  debts  collected,  outstanding  accounts,    xitsolyenct 

property  unsold,  and  debts  due  to  the  estate,  he  applied  to  

Mr.  Brewer, ^e  Insolvency  Commissioner  at  Geelong,  to  assess      Bakk  ov 
the  rate  of  commission  to  be  charged  by  and  paid  to  him,  Webster,   Aubxbalasia, 
out  of  the  assets  as  compensation  for  collecting  £22,000  5s.,     Butledgb. 
part  of  the  said  estate,  which  sum  he  then  proposed  to  dis- 
tribute ;  that  the  Commissioner,  having  previously  made  an 
appointment  with  him  for  that  purpose,  on  the  6th  December 
last,  went  carefully  through  the  whole  of  the  accounts,  and  then 
assessed  his  commission  at  five  per  cent,  on  the  sum  collected, 
as  fair  and  reasonable;   and  that  accordingly  £1,100  2«.  3d., 
was  charged  as  commission,  leaving  £20,900  2<.  2d,  for  distri- 
bution among  the  creditors. 

There  was  also  before  the  Court  a  certificate  from  the  Com- 
missioner,  dated  the  7th  Aprils  1863  (subsequent  to  the  date 
of  the  rule  nisi)  stating  that  on  the  6th  December,  1862,  he 
assessed  a  commission  of  five  per  cent  on  the  amount  of 
assets  then  collected  by  the  official  assignee,  and  that  on  the 
6ih  Febroaiy,  1863,  he  allowed  £1,100  2s.  M.,  to  be  paid 
out  of  the  assets  of  the  estate,  to  the  official  assignee,  such 
sum  appearing  to  him  to  be  a  reasonable  compensation  for  the 
official  assignee's  care  and  diligence  in  administering  the 
estate. 

Mr.  Moore,  for  the  official  assignee,  shewed  cause. — There 
is  an  error  in  the  amount  mentioned  in  the  rule  nut,  which 
should  be  £1,100  2s.  3d.  For  the  payment  of  this  amount 
there  is  the  authority  of  the  Commissioner,  who  assessed  the 
commission  to  be  paid,  and  directed  its  payment  This  ap- 
pears from  the  affidavit,  and  the  certificate  of  the  Commis- 
sioner. There  is  nothing  in  the  Losolvent  Act  requiring  any 
written  authority  whatever  from  the  Commissioner.  The  51st 
section  provides  that  the  official  assignee  "  shall  receive  and 
be  paid  out  of  the  assets  of  the  estate  a  reasonable  compen- 
sation for  his   care  and  diligence,  to   be   assessed  by  the 
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1868.         Commissioner,  subject  to  the  review  of  the  Court  or  Judge." 

Iksolyekct.    Here  the  amount  has  been  assessed  by  the  Commissioner,  and 

^       ■ .       any  objection  to  the  amount  assessed  is  not  raised  by  this 

Baxk  or       rule.     That  point,  if  desired  to  be  raised,  should  be  so  by 

Xnre         objection  to  the  plan  of  distribution  which  has  been  filed  con- 
RuTLBDoi.     taining  this  item.     As  to  the  amount  of  allowance,  the  Court 
will  not  review  the  decision  of  the  Commissioner  unless  he  has 
proceeded  on  an  erroneous  principle.     Ex  parte  Tiplady  ((), 
Ex  parte  Olyn  (c).      [Molesworthy  J, — I  cannot  now  go  into 
the  amount  of  compensation.     The  question  now  before  me 
seems  to  me  to  be  reduceable  to  this,  whether  the  Commis- 
sioner can  make  his  order  merely  verbally,  and  in  such  a  way 
that  nobody  but  he  and  the  official   assignee  knows  any- 
thing about  it.]     The  amount  is  included  in  the  plan  of  dis- 
tribution.    No  objection  was  offered  to  it  during  the  time  the 
plan  was  open  to  objection,  and  it  is  now  too  late  to  raise 
the  question.     [Molesworth,  J. — Do  you  intend  to  argue  that 
the  plan  of  distribution  is  to  be  considered  a  judicial  act  on  the 
part  of  the  Commissioner  ?]     When  it  is  allowed  by  him,  he 
adopts  it  as  his.     The  Act  directs  the  Conmiissioner  to  receive 
a  plan.     Is  it  to  be  supposed  that  he  would  receive  a  pbm 
without  looking  at  it  ?     He  is  to  sign  it,  and  then  present  it 
to  the  Court  for  confirmation.     \M6leswcrth,  J, — I  am  in- 
formed by  the  Chief  Commissioner  that  it  is  not  the  practice 
to  make  any  express  order  as  to  what  the  allowance  to  the 
official  assignee  should  be.     There  is  a  rule  in  the  office  that 
a  certain  per-centage  shall  be  allowed,  and  the  official  assignees 
usually  charge  that  which  is  the  established  per-centage.    Hie 
learned  Commissioner  also  states  that  he  does  not  hold  himself 
responsible  for  a  plan  of  distribution.      The  receipt  by  the 
Commissioner  of  a  plan  of  distribution  is  not  a  recognition 
by  him  of  the  propriety  of  a  charge  contained  in  it]     Here 
the  Commissioner  went  carefully  through  the  accounts,  anil 
assessed  the  official  assignees  commission  at  five  per  cent.,  and 
where  a  discretion  is  vested  in  a  Commissioner  or  any  inferior 

(ft)  3  Dea.  &  Ch.,  670.  (c)  21  L.  J.,  N.S.,  Bky.,  49. 
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Courts  the  superior  Court  will  be  very  slow  to  enquire  whether  1^68. 

that  discretion  has  been  properly  exercised.    Miller  v.  Scare  (d),  Inbolyenoy. 

Bex  V.  Mayor  y  ^c,  of  London  [e).     Here  the  Conunissioner  has  ~^ 

exercised  his  discretion  in  the  manner  required  by  the  Act,  Bank  op 

and  has  ordered  the  payment  of  this  amount  to  the  official  j^  ^^      ' 

assignee,  and  this  rule  ought  therefore  to  be  discharged  with  Rutlbdob. 
costs. 

Sir  O,  Stephen  and  Mr.  Holroyd  in  support  of  the  rule.  No 
order  from  the  Commissioner  can  have  the  least  weight  or 
authority  in  sanctioning  the  proceedings  of  the  official  assignee. 
There  is  nothing  in  the  Act  to  require  an  order  from  the 
Commissioner,  and  nothing  in  the  position  of  the  Commis- 
sioner to  justify  him  in  making  an  order.  [MoUsworth,  J. — 
Under  the  7  Vic.^  No.  19,  sec.  25,  enabling  the  Commissioner 
to  award  to  the  Insolvent  a  weekly  allowance,  I  have  decided 
that  it  is  not  necessary  to  have  a  written  order  of  the  Com- 
missioner (f)>^  If  an  order  is  necessary,  it  should  have  been 
made  before  the  rule  nisi  was  granted,  but  here,  instead  of  an 
order  being  issued  pursuant  to  the  terms  of  the  51st  section 
of  the  Act,  directing  that  such  a  sum  should  be  paid,  there 
has  been  a  private  conference  between  the  insolvency  Commis- 
sioner and  the  official  assignee,  of  which  no  one  knew  anything 
whatever.  The  order  produced  cannot  discharge  the  rule, 
inasmuch  as  it  is  dated  several  days  after  the  rule  was  obtained. 
The  Act  requires  that  the  plan  of  distribution  should  specifi- 
cally mention  among  the  debts  of  the  estate  the  commission 
allowed  or  due  to  the  official  assignee.  In  this  case  objection 
is  not  taken  to  the  amount  of  the  commission,  but  to  the 
appropriation  of  any  amount  before  the  plan  of  distribution  is 
confirmed  by  this  Court.  Until  that  confirmation  is  obtained 
the  official  assignee,  notwithstanding  the  allowance  by  the 
Commissioner,  has  no  right  to  meddle  with  the  money. 

Cur.  adv.  vuU, 

(d)  2  W.  BL,  1141.  CfJ  Vide  In  re  Marper,  Ante, 

(e)  8  B.  &  Ad.,  255.  Vol.  I.,  I.  E.  &  M.,  88. 
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18C3.  Mr.  Justice  Molesworth  : — 
Inbolvenot. 

EsTvarte  ■'^®  ^*®  ^^  appKcation  relatiye  to  the  right  of  the  officul 

Bank  of  assignee  to  retain  a  snm  of  money  assessed  to  him,  for  allow- 

Atthth.at.4PtAj  till  •  i»i» 

j^  ^         ance  for  care  and  tronble  taken  as  assignee  of  this  estate. 
RrTLsnGB. 

April  16.  On  the  6th  December,  1862,  the  learned  Commissioner  of 

Insolvent  Estates  for  the  Geelong  District  assessed  a  commis- 
sion of  £1,100  %s,  3(2.,  to  the  official  assignee  of  this  estate. 
On  the  8th  of  December  the  assignee  filed  a  plan  of  distriba- 
tion  claiming  that  allowance.  There  were  varioos  objections 
filed  to  the  plan  on  other  points,  bnt  no  objection  to  this 
allowance  has  ever  been  made.  In  consequence  of  rarions 
other  disputes  that  plan  of  distribution  has  never  yet  been 
confirmed,  although  the  time  for  its  confirmation  in  usual 
course  has  now  long  expired. 

On  the  6th  February,  1868,  the  learned  Commissioner  made 
an  order  that  the  Commission  to  the  official  assignee  be  paid, 
and  on  that  same  day  the  assignee  accordingly  drew  it  out  of 
the  bank  by  cheque.     Both  the  assessment  of  the  commission, 
and  the  order  for  its  payment,  were  verbal,  and  seem  merely 
to  have  consisted  in  communications  between  the  Commissioner 
and  the  assignee,  no  other  person  being  present,  and  no  minute 
having  ever  been  made  by  which  any  other  person  could  become 
aware  that  either  order  had  been  made. 

On  the  21st  March  last  a  creditor  obtained  a  rule  nid  from 
me,  as  under  the  81st  section  of  the  Insolvmt  Act  (^),  requiring 
the  assignee  to  pay  back  into  the  bank  a  sum  (by  mistake 
stated  in  the  rule  nisi  at£l,200  2^.  Si.,  instead  of  £1,100  2«.Stf.,) 
describing  it  as  money  improperly  paid  to  himself.  As  cause 
against  this  rule  was  shown  an  affidavit  stating  the  above 
facts,  and  also  a  corroborating  certificate,  by  the  Commissioner, 
dated  7th  April,  1863,  stating  that  he  had  made  the  assess- 
ment and  order  to  pay. 

(sO  6  Vic,  No.  17. 
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The  5l8t  section  of  the  ItwoherU  Act  directs  that  trustees         l^^- 

(now  to  be  read  as  official  assignees) ''  shall  receive  and  be  paid    Ikboltxnot. 

oat  of  the  assets  of  the  said  estate  a  reasonable  compensation      _.       ' . 

^a?  parte 

for  their  care  and  diligence  in  the  said  trust,  to  be  assessed  by  Baite  or 
the  said  Commissioner,  subject  to  the  review  of  the  said  Court  ^^*^*^"' 
or  Judge,  upon  the  petition  of  any  creditor,  or  of  the  said  Rutledob. 
trustees,  or  of  the  Insolvent."  I  think  that  this  discretion 
vested  in  the  Commissioner  is  a  judicial  discretion.  There  has 
been  considerable  discussion  in  England  whether  a  similar 
discretion  is  subject  to  the  review  of  the  Court  of  Bankruptcy. 
Here  it  appears  clearly,  from  the  Act  itself,  that  it  is  subject 
to  the  review  of  this  Court ;  and  it  therefore  appears,  im- 
pliedly, that  that  discretion  must  be  exercised  in  such  a  way 
as  that  the  parties  interested  may  know  something  about  it, 
and  object  to  it.  Here  the  order  made  was  a  verbal  one  only, 
and  the  parties  interested  had  no  means  of  finding  out  even 
its  existence ;  so  that,  treating  this  as  an  application  regarding 
the  former  order  of  the  Commissioner  as  inoperative,  and,  in 
fact,  treating  the  receipt  of  this  money  as  entirely  unwarrant- 
able^ I  think  the  application  well  founded. 

It  has  been  said  that  this  objection  should  have  been  made 
to  the  plan  of  distribution.  But^  on  consideration  of  the  Act^ 
I  do  not  consider  that  the  plan  of  distribution  comes  under 
the  Commissioner  judicially,  and  I  do  not  think  that  his  recep- 
tion of  it  is  in  any  sense  a  judicial  act.  Objections  to  the 
plan  of  distribution  have  never  been  regarded  as  appeals  from 
his  judicial  discretion.  As  to  the  filing  of  the  plan,  his  duties 
are  merely  ministerial ;  all  that  he  has  to  do  in  reference  to 
that  is  to  see  that  the  plan  is  what  it  purports  to  be.  I  do  not 
think  that  it  is  competent  to  him  to  exercise  any  discretion  as  to 
the  propriety  of  its  items.  I  think  he  may  properly  look  over 
it  with  regard  to  the  interests  of  the  parties,  and  make  any 
suggestions  he  may  think  fit ;  but  his  strict  duties,  in  respect 
of  the  plan  of  distribution,  are  ministerial  only,  and  not 
judicial  I  am  prepared  therefore  to  make  the  order  as  sought 
to  the  extent  of  £1,100  23.  Sd.j  to  be  executed  within  a  month. 
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1868.         wiihoat  prejudice  to  the  right  of  the  assignee  to  retain  soch 
Inbolybkct.    stun  as  the  Commissioner  may  assess  as  reasonable  compen- 

EaTvarte      ^^^^^  ^  ^^^  ^^^  ^  ^^^^^  ^^^  diligence  as  assignee. 
Bans  07 

jnre  As  to  costs,  there  is  no  miputation  npon  the  Commissioiier 

BuTLEDOE.     for  what  he  has  done.     A  lax  practice  has  hitherto  preTailed, 

which  did  not  originate  in  Greelong,  bnt  has  also  been  followed 

in  Melbourne ;    in  fact^  the  Commissioner  at  Geelong  seenu 

here  to  have  done  more  than  it  has  been  the  practice  to  do 

in  Melbourne.     The  plan  of  distribution  lay  the  requisite  time 

in  the  office,  and  no  objection  was  taken  to  it  on  this  ground, 

although  I  think  this  is  an  objection  which  would  lie  to  the 

plan  of  distribution.     It  is  the  result  of  oth^  causes,  and  a 

mere  accident,  that  the  plan  has  not  been  confirmed  before 

now.     Also,  I  bear  in  mind  the  mistake  in  the  rule  as  to  the 

sum  repayment  of  which  is  sought  to  be  enforced.     For  these 

reasons,  I  do  not  give  any  costs;  each  party  will  abide  his  own 

costs. 

Bule  abaohUe  vnthaut  eoitt. 


In  be  JOHN  BREBNER,  an  Iksolyxnt. 

AprU  18,  80. 

Frivolous  x^PPEAL  from  a  decision  of  the  Oeelong  District  Commifl- 
no?a  reason     ^oner  of  Insolvent  Estates,  refusing  the  Insolvent  his  certificate. 

for  refusing 

an  Insolvent's         __  ^    _  .  _  ,  ,       - «     • 

certificate  The  grant  of  the  certificate  was  opposed  on  the  following 

mider  7  Vie.,    grounds  :— (1)  That  the  Insolvent,  knowing  himself  to  be  insol- 

iN  o.  JL  i7f  sec. 

18,  npon  the     vent,  had  given  certain  creditors  a  fraudulent  or  uigust  prefereuoa 

ground  of  his 

having 

"  squandered  his  means."    That  expression  in  the  section  refers  rather  to  extravagaat 

expenditure  for  selfish  gratification,  than  to  indulging  a  taste  for  litigation. 

The  fraudulent  imitation  of  trade  marks  by  an  Insolvent  will,  upon  his  appliettiop 
for'  a  certificate,  be  considered  in  connection  with  his  general  conduct.  Such  a  fimod  is 
one  which  should  be  punished  by  the  suspension  of  £be  certificate,  but  not  by  its  totsi 
refnsal. 


INSOLVENCY,  ECCLESIASTICAL,  A  MATRIMONIAL  CASES. 


13 


(2)  That  the  InBolvent  had  contracted  debts  without  any  reason-  1863. 
able  or  probable  expectation  of  being  able  to  pay  the  same.  Ihbolvehoy. 

(3)  That  the  Insolvent  had  squandered  his  means  in  litigation.  ^~ 

(4)  That  the  general  conduct  of  the  Insolvent  did  not  entitle  Bsbbkib. 
him  to  a  grant  of  his  certificata 

The  &cts  of  the  case  sufficiently  appear  from  His  Honor's 
judgment, 

Mr.  J,  W,  Stephen  for  the  Insolvent,  in  support  of  the 
appeal. 


Mr.  "Lmces  for  a  creditor,  contra. 


Cur,  adv.  wU. 


Mr.  JtTSTiCB  MoLESWORTH : — (His  Honor  having  commented 
on  the  evidence  in  support  of  the  first  and  second  objections, 
expressed  himself  in  favor  of  the  Insolvent  upon  these  points ; 
and  proceeded  as  follows) : — 

The  next  objection  is  that  the  Insolvent  has  ^  squandered 
his  means  '^  in  costs.  He  seems  in  January  of  last  year  to 
have  embarked  in  a  course  of  taking  and  using  for  flour  of  his 
own  manufacture  the  brand  or  trade-mark  of  Adelaide  flour, 
manufiEMstured  by  persons  of  known  names.  This  course  of 
proceeding  plunged  him  into  litigation,  and  without  allowing 
the  proceedings  against  him  to  go  very  far,  he  compromised 
them,  and  had  to  pay  the  costs  of  them,  amounting  to  £120. 
The  Ck>mmis8ioner  regarded  this  as  a  "  squandering  of  his 
means"  within  the  meaning  of  the  earlier  part  of  the  1 8th  sec- 
tion of  the  Insolvent  Act  (h).  I  do  not  think  this  is  one  of 
those  things  contemplated  in  that  section  by  the  words  '*  if  he 
shall  have  squandered  his  means."  Frivilous  litigation  is 
named  in  the  latter  portion  of  the  section  as  one  of  the  grounds 
on  which  a  certificate  may  be  suspended  ;  but  it  is  not  in  the 

(A)  7  Vic,  No.  19. 
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^J^*^      earlier  parfc  of  the  section  named  as  one  of  those  things  whidi 

Inboltbnot.    are  made  groimds  for  the  refusal  of  a  certificate.    The  "  sqnan- 

j^^         dering  of  means,"  mentioned  in  the  earlier  part  of  the  section 

Bbsbhxb.     appears  to  me  to  refer  rather  to  extravagant  expenditure  for 

selfish  gratifications,  than  to  indnlging  a  taste  for  litigation. 

The  cases  in  which  litigation  is  made  a  ground  of  suspending 

the  certificate  are  cases  in  which  costs  are  inflicted  on  cieditcHS 

by  the  conduct  of  the  Insolvent ;  but  here  no  costs  were  in- 

flicted,  for  he  paid  the  costs  of  the  proceedings.     The  oitire 

sum  so  paid  does  not  seem,  moreover,  to  have  been  veiy  ocm- 

siderable  in  reference  to  the  whole  amount  of  the  Insolvent's 

means  and  transactions. 

The  last  groimd  of  objection  is  the  general  conduct  of  the 
Insolvent ;  and  under  this  head  comes  the  imputation  against 
him  of  having  imitated  the  brands  or  trade-marks  of  another 
person.  I  must  regard  tlus  as  a  great  dishonesty.  It  is  de- 
priving another  man  of  the  benefit  of  lus  good  name.  He  is 
fidrly  entitled  to  the  benefit  of  the  repute  which  he  hu 
obtained  for  personal  skill  and  honesty,  or  the  good  quality  of 
his  produce  ;  and  another  person  who  deprives  him  of  that, 
robs  him  of  his  own.  Such  person,  indeed,  not  only  taku 
that  which  does  not  belong  to  him,  but  risks  the  loss  by  the 
true  owner  of  lus  good  repute  altogether,  when  an  inferi<ff 
article  ia  substituted  for  the  genuine  one.  It  is  also  a  iiaad  <m 
the  purchaser.  Whether  he  rightly  or  wrongly  thinks  an 
article  produced  by  a  particular  person  to  be  a  superior  one,  he 
is  cheated  if  an  article  made  by  another  person  is  substituted. 
It  is  no  answer  to  say  to  the  purchaser,  ^*  1  gave  you  an  article 
substantially  as  good  as  that  which  is  represented  ;*'  he  wonld 
not  have  given  his  money  at  all  if  he  had  known  the  aitide 
was  made  by  another  person.  If  a  man  wants  an  article  of  oak 
and  gets  an  article  of  deal,  and  pays  an  oak  price,  it  is  no  answer 
to  say  that  deal  will  do  as  well.  A  fi:aud  of  this  sort  must 
also  have  been  accompanied  with  a  great  deal  of  deliberation 
and  contrivance  ;  there  must  have  been  combination,  and  sys- 
tematic continuous  action  resolved  upon  and  carried  out.    He 
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says  that  this  was  ultimatelj  the  cause  of  his  stoppage.     The  ^8^- 

depreciation  of  his  character  in  consequence  of  this  fraud  Ikboltbkct. 

being  detected,  was,  he  says^  the  reason  that  he  was  unable  to  3 

pay  his  creditors.  BssBinra. 

On  the  whole,  I  think  this  was  a  fraud  which  I  should  punish 
by  suspension  of  the  certificate,  but  not  by  its  total  refusal.  I 
shall  therefore  order  that  the  issue  of  the  certificate  be  suspended 
for  one  year  tcom  the  day  on  which  the  refiisal  was  pronounced 
— ^that  will  be,  until  the  11th  March,  1864.  This  decision  in- 
Tolves  the  point  of  a  decision  already  given  by  me  in  BuUedge's 
case,  on  the  question  of  the  liability  of  Insolvents  for  general 
conduct.  I  understand  that  it  is  intended  in  that  case  to  pro- 
secute an  appeal.  In  this  case,  therefore,  I  think  I  ought  to 
give  the  Insolvent  the  option  of  taking  my  decision  as  now  pro- 
nounced, or  of  having  it  postponed,  until  after  the  appeal  in 
that  case  is  decided. 

Mr.  J.  W.  Stephen,  for  the  Insolvent^  accepted  the  option, 
and  requested  his  Honor  to  postpone  judgment  till  the  decision 
of  Butledge*8  case,  on  appeal. 

Mr.  Justice  Moleswobth. — I  suspend  pronouncing  any 
formal  order  until  Rvdedge's  case  has  been  disposed  of  by  the 
Court  of  Appeal  (j). 


(j)  His  Honor's  decision  in  Rutledgtt9  case  was  subsequently 

affinned  by  the  full  Court. 
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Insolvency.    ^^  ^^^^^  GEORGE  ROLFE  and  EDWARD  BAILEY. 
February  26,       In  re  WILLIAM  RUTLEDGE  &  CO.,  In8olv«nt8,  asd 

jifay  7, 8, 9,  In  rb  FLOWER,  SALTING  &  CO. 

11, 12! 

Under  18  Vic.  XLULE  nisi  obtained  on  behalf  of  Messeis.  Rolfe  4r  BaUeif, 
iKrtification  of  ^r®^^*^™  admitted   to  prove  upon  the  joint  estate  of   Wm, 

thefipgt  Rutledge  4r  Co.,  and   calling  on  Philip   W.  Flower,  Sererm 

District 

CommiBBioner    Canute  Salting,  Alexander  McDonald,  and  BeUby  Havthom, 

Eltotei?^^^*  trading  at  Sydney  under  the  style  of  Flower,  SaUing  ^  Co., 
gave  effect  to    and  in  Melbourne  under  the  style  of  Flower,  McDonald  ^  Co., 

appomtments.  ^^^  ^^  ^^  ^^  official  assignee  of  the  insolvent  estate  of 
as  well  as  to  WilUam  Rutledge,  Horace  Flower,  and  Francis  Forster,  trading 
appointment      ^  William  RuiUdge  ^  Co.,  to  show  cause  why  the  proof  of 

specifically  FUncer,  SaUing,  McDonald,  and  Ha:wthom,  of  a  debt  of 
notified;  and  »  iy»  »    ^  > 

subsequent  £53,587  10^.  lOd.,  upon  the  joint  estate  of  the  above-named 

need^no™^  Insolvents,  should  not  be  expunged,  on  the  following  grounds  :— 

notification.  "  1.  That  the  debt  admitted  as  proved  was  not,  and  is  not,  a 

of  appeal  from  ^^^*  ^^^  from  the  joint  estate  of  RiUledge,  Flower,  and  Forster. 

the  Geelong      2.  That  the  debt  admitted  as  proved  was  due  by  Rutledge  and 

District 

Commissioner,  Flower  alone,  at  the  time  when  Forster  entered  into  partner- 

fOTthl^^™*^^  ship  with  them;  and  that  Forster  never  agreed  with  Fhwgr, 

of  being  used  Salting,  M' Donald,  and  Hawthorn,  or  any  of  them,  to  make 

Court  ouff^™^  himself  liable  for  the  said  debt.     3.  That  no  notice  of  any 

to  be  filed  and  appointment  of  John  George  Forbes,  Esq.,  to  be  the  Conmua- 

Melbourne.  sioner  of  Insolvent  Estates  for  the  Geelong  circuit  district,  in  the 

Affidavits  place  of  Arthur  Nicholas  Wruroti,  Esq.,  appeared  in  the  *  Gotem- 

purpose  of  ment  Gazette,^  authorising  Mr.  Forbes  to  act  as  Commissioner 

bSbfe'th^  on  the  9th  day  of  July,  1862,  the  day  upon  which  the  proof  of 

Commissioner    Flower,  Salting  d  Co.  was  tendered  to  him  as  Commissioner  at 
at  Geelong,  if  „ 

sent  to  the         Geelong. 

Supreme 

Court  for  the  purpose  of  an  appeal,  should  be  returned  to  the  Geelong  office. 


Circumstances  under  which  a  debt  due  from  a  firm  consisting  of  JB.  St  JP.  was  deemed 
to  be  assumed  by,  and  proveable  against,  a  sucecding  firm  consisting  oir  i2.,  T.,  T.  i^  ft 
(1)  as  between  the  two  successive  firms,  inter  »e ;  (2)  as  between  those  firms  respect* 
ively,  and  the  creditor  firm  claiming  to  make  proof. 
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The  circnmstances  under  which  Flower,   SaUing  d  Co*8         1868. 
proof  was  originally  tendered,  in  the  first  instance  rejected  by    Iitsoltbnct. 
Mr.  Gonmussioner  Forbes,  and  subsequently  admitted  by  the 
Supreme  Court  on  appeal,  will  appear  from  the  report  ante, 
VoL  I.,  I.  E.  &  M.,  p.  148. 


Before  the  arguments  were  entered  upon,  Mr.  Holroyd,  who 

Abad  obtained  the  rule  nisi,  applied  that  the  officer  of  the  Insol- 

^Knt  Court  in  Melbourne  might  be  directed  to  file  affidavits  in 

^P  matter,  although  they  related  to  an  insolyency  in  the 

Geelong  district. 


£x  parte 

bolve  aixd 

Baujby 

In  re 

BUTLEDGX 

Aim  Co. 


Mr.  JiTSTioE  MoLBSwoBTH. — I  think,  in  matters  of  appeal 
from,  the  Geelong  Commissioner,  the  affidavits,  when  made  for 
Uie  purpose  of  being  used  in  this  Court,  ought  to  be  ffied  and 
kept  in  Melbourne.  Affidavits  made  for  the  purpose  of  being 
used  before  the  learned  Commissioner  at  Geelong,  if  sent  here 
for  the  purpose  of  an  appeal,  should  be  returned  to  the  Geelong 
office. 

Mr.  J,  W,  Stephen,  for  Flower,  SaUing  d  Co.,  took  a  pre- 
liminary objection  that  the  matter  was  res  adjudicatOy  the 
proof  having  been  admitted  by  Mr.  Justice  Chapman  on  ap- 
peal from  the  Commissioner,  and  that  admission  having  been 
affirmed  by  the  full  Court  on  appeal  {k).  This  proof  has  been 
''  finally  admitted"  within  the  meaning  of  the  d6th  section  of 
the  Insolvent  Act  (Z),  and  there  is  no  jurisdiction  in  the  Court 
to  entertain  this  rule. 


Sir  O.  Stephen,  Mr.  Wood,  and  Mr.  Holroyd,  contril.  The 
former  appeal  was  by  another  creditor,  the  Bank  of  Austra- 
lasia. Messrs.  Rolfe  and  Bailey  have  proved  their  debt  since 
the  former  appeal.  There  is  no  privity  between  them  and 
the  former  Appellants,  and  they  ought  not  to  be  concluded  by 
that  appeal.  The  former  appeal  was  also  upon  totally  different 
grounds  to  those  raised  by  this  rule. 

(*)  me  mUe,  Vol  I.,  I.  B.  &  M.,  p.  143.  (t)  6  Tic,  Na  17. 

VOL.  II. — I.  B.  &  M.  o 
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1868.  Mr.  J.  it;  Suphm  in  reply  npon  this  point    The  offidal 

Insolyenot.    assignee  was  present  at  the  former  appeal,  representing  all  tiie 
EsTvarte      ^^^^^i  ^^^  ^  ^^  creditors  are  bonnd  bj  that  appeal 

BOLFB   AKD 

j^  ^^  Mr.  JnsTioE  Moleswobth. — ^It  is  oontraiy  to  the  fiist  prin- 

BuTLBDOB  ciples  of  justice  to  say  that  litigation  by  one  person  shall  Insd 
another^  and  it  wonld  reqnire  strong  words  in  an  Act  of  Par- 
liament to  preclude  each  person  interested  from  in  his  ten 
raising  a  question  of  this  nature.  I  think  the  only  meudng 
of  the  word  ^  finally**  in  the  86ih  clause  of  the  Act  ii  to 
enable  the  Judge  to  make  a  dedsion  which  is  not  the  sobjeok 
of  appeal  He  '<  finally"  disposes  of  the  question  thatn 
brought  before  him  as  between  the  then  litigating  ptrtiei. 
Here  there  is  both  another  litigant,  and  different  grounds  of 
objection.  I  do  not  think  the  determination  of  the  ham 
question  can  decide  this,  and  I  think  I  ought  to  entertain  tin 
rule. 


Mr.  J.  W.  Stepheny  Mr.  Fellawsy  and  Mr.  Lawe$  alieved 
cause  against  the  rule.  As  to  the  objection  that  Mr.  Fofhat 
appointment  as  Commissioner  was  not  gazetted,  there  is  no 
necessity  that  it  should  be  so.  The  Act  creating  a  sepante 
Insolvency  jurisdiction  for  the  G^long  district  (m)  only  renden 
it  necessary  to  gazette  the  appointment  of  the  first  Commis- 
sioner appointed  for  that  district.  That  was  done  upon  tbe 
appointment  of  Mr.  Forbes's  predecessor,  ajid  thereupon  all  the 
powers  of  the  Chief  Commissioner  within  Uie  Qeelong  Orcmt 
District  became  vested  in  "  any  Commissioner  appointed  under 
this  Act."  There  is  no  provision  requiring  the  appointmfint 
of  subsequent  Commissioners  to  be  gazetted,  and  the  origin^ 
Insolvent  Act  does  not  require  any  Commissioner  in  New  SooA 
Wales  or  Port  Philip  to  be  gazetted. 

Upon  the  other  objection,  that  the  debt  ought  not  to  be 
proved  upon  the  joint  estate  of  WUUam  Butiedge  d  Co-i 
counsel  entered  at  great  length  into  the  facts  of  the  case,  wlucl 

(m)  18  Vic,  No.  11. 
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will  Bnffidentlj  appear  from  the  judgment.    Upon  this  branch      y^S^L/ 
of  the  case  were  cited  Lindley  on  Partnership^  p.  317,  Ex  parte    Ikbolvbnct. 
Lane  (n),  Ex  parte  Jackson  (o),  Ex  parte  Peele  (p).  jB!,.  parte 

BOIJra   AND 

Bailby 
Sir  O.  Stephen^  Mr.  Wood,  and  Mr.  Holroyd  in  support  of         In  m 

.^  ,  RUTLBDOE 

WW  r****  AKD  Co. 

Mr.  Moore  for  the  official  assignee. 

Mb.  JuanoB  Moi.kswobth  : — 

The  first  qneetion  argued  was  that  regarding  the  power 
of  the  Oommissioner  who  admitted  the  proof.  It  was  con- 
tended that  he  had  no  legal  power  to  admit  the  proof,  on  the 
ground  that,  though  appointed  to  the  office  of  Commissioner 
of  insolyent  estates  for  the  Geelong  circuit  district,  yet  his 
appointment  had  not  been  notified  in  the  Oovemment  Gazette. 


This  point  turns  on  the  language  of  the  18  Vic,,  No.  11, 
which  certiunlj  has  a  good  deal  of  ambiguity.  If  it  had  been 
the  intention  that  immediately  on  the  appointment  of  any 
Commissioner  of  insolvent  estates  in  and  for  the  district  known 
as  "  the  Gbelong  circuit  district,"  the  appointee  should  have 
all  the  po^wers  which  his  predecessor  had,  it  might  have  been 
better  expressed.  But  though  the  language  of  the  Act  is 
cumbrous  and  awkward,  I  think  it  means  that  the  instant  this 
appointment  was  made,  it  ended  the  appointment  and  powers 
of  his  predecessor,  and  gave  those  powers  to  the  person  so 
appointed.  The  Act  says  that  ^'  upon  the  notification  of  any 
appointment  of  any  such  Commissioner  under  this  Act  in  the 
Government  Gazette^  all  the  powers  and  authorities,  and  all  the 
enactments,  provisions,  and  schedules,"  &c.,  of  the  insolvent 
laws,  ^'  shall,  within  the  limits  of  the  said  district,  be  vested 
in  and  applicable  to  any  Commissioner  appointed  under  this 
Act,  and  such  Commissioner  shall  exercise  exclusive  juiisdic- 


(•)  De  Gez.,  300. 


(o)  1  Vol.  Jr.,  181. 


(jp)  6  Yes.,  604. 
c  2 
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Mx  parte 
ROLVE  Aim 

Bailey 

In  re 

RUTLEDaB 

AND  Co. 


1863.  tion  as  such  commissioner  within  such  limits.*'  Tlieliieral 
Iksolyenoy.  meaning  of  these  words  is,  that  on  the  notification  of  any  one 
snch  appointment,  the  powers  and  authorities  of  the  insolreit 
laws  shall  be  vested  in  any  CJommissioner  to  be  appointed.  If 
it  had  been  intended  that  every  appointment  should  be  notified, 
some  of  the  usnal  forms  of  expression  resorted  to  in  such  cases 
would  probably  have  been  used — such  as  the  word  "  respect- 
ively/' or  the  words  ''from  time  to  time;"  and  the  words 
would  have  been  that  on  notification  of  such  appointmeots 
"from  time  to  time,"  such  Commissioners  "respectively'' 
should  have  the  powers,  &c.;  indicating  clearly  the  intention 
that  the  gazetting  of  the  appointment  should  be  necessary  on 
each  occasion.  In  the  absence  of  these  words,  I  consider  tiiat 
on  the  literal  construction  of  the  Act  a  power  was  given  to 
notify  once  for  all,  which,  when  once  exercised  in  the  manner 
pointed  out,  need  not  be  repeated.  I  therefore  hold  the  objec- 
tion to  be  iU-founded,  and  that  Mr.  Forbes,  as  soon  as  he 
was  appointed  the  successor  of  Mr.  WrixoUy  as  district  Com- 
missioner, had  vested  in  him  full  power  to  order  the  admission 
of  this  proof. 


The  second  point  is  that  depending  on  whether  the  debt 
proved  on  the  insolvent  estate  of  RtOledge,  Flower,  and  ForUer 
was  the  debt  of  all  three  of  them,  or  that  of  the  first  two  of 
them  only. 

Looking  first  to  the  question  as  between  the  partners  them- 
selves, I  come  first  to  the  partnership  deed  admitting  Talbai 
and  Forster  (q).  It  makes  no  provision  as  to  inflicting  on  the  new 
firm  the  debts  of  the  old ;  nor  any  provision  as  to  the  advance 
of  capital,  though  it  does  make  provision  as  to  the  interest 
which  should  be  paid  by  the  new  firm  on  any  capital  which 
might  be  advanced,  so  that  for  any  capital  which  might  be 
brought  into  the  new  firm  by  the  members  of  the  old,  the  new 
firm  should  be  liable  for  interest  at  the  rate  of  £7  per  oent. 


(q)  Talbot  died  soon  after  becoming      sequestration  the  firm  consisted  of 
a  partner,  and  at  the  date  of  the      MutUdge,  Flower  4*  Jbrrfar  only. 
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per  annnm.  If  debts  due  to  the  old  firm  were  received  by  the 
new  firm,  and  treated  as  capital,  the  new  firm  then  should  pay 
that  interest ;  and  similarly  should  receive  interest  if  paying 
debts  of  the  old  to  a  greater  amount.  There  were  extensive 
assets,  and  more  extensive  liabilities.  If  the  question  had  been 
ever  distinctly  submitted  to  the  new  partners,  it  might  have 
been  prudent  or  imprudent  in  them  to  go  into  the  new  firm  on 
the  terms  of  taking  the  liabilities  of  the  old ;  there  was  no 
abstract  improbability  in  their  resolving  to  come  in  on  those 
terms.  It  might  or  might  not  be  prudent  to  take  their 
share  in  the  goodwill  of  such  a  concern  as  against  the  excess 
of  the  debts  assumed.  But  we  are  left  in  the  dark  as  to  this 
by  the  deed.  The  ordinary  rule  of  law  is,  that  deeds  should 
speak  for  themselves ;  and  it  would  be  a  violation  of  that  rule 
to  add  to  a  contract  of  partnership,  by  parole  evidence,  that  the 
new  partners  were  to  assume  assets  and  liabilities  of  the  old. 
The  parole  evidence  of  such  contract  of  assumption  by  the 
new,  seemis  to  me  to  be  properly  regarded  only  as  fortifying 
evidence  of  subsequent  assumption. 


1868. 

Ikbolvbncy. 

JSr  parts 

Rolfs  akd 

Bailbt 

In  re 

RUTLSDOl 

akdCo. 


Then  the  partnership  was  actually  entered  into  and  carried 
on;  and  the  books  are  so  carried  on  in  the  new  firm  that 
the  property  of  the  old  firm  appears  as  the  property  of  the 
new,  and  so  with  liabilities.  The  new  books  treat  both  the 
property  and  liabilities  of  the  old  firm  as  those  of  the  new, 
and,  as  I  understand,  strike  a  balance  of  profit  on  that  basis. 
This  is  the  strongest  part  of  the  case  as  to  the  substitution 
of  the  one  right,  and  liability  for  the  other.  But  I  cannot,  under 
the  circumstances,  consider  this  sufficient,  even  as  between  the 
partners  themselves.  Farster  was  absent  from  Victoria  from 
a  few  months  after  entering  the  new  firm,  for  a  considerable 
period.  During  the  time  that  the  books  were  so  kept,  there 
is  no  evidence  by  whom  they  were  so  kept,  and  none  that 
Farster  knew  of  it ;  and  there  is  nothing  to  show  that  there 
ever  was  any  adjustment  of  those  accounts  between  Farster 
and  his  partners.  All  seem  to  have  been  more  anxious  about 
liberty  to  draw  from  the  firm  from  time  to  time,  than  about 
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1863.        the  mode  of  keeping  the  aocoonts.     If  FortAer  got  more  credit 
iKBOLYEircT.   for  assets  than  charge  for  liabilities,  he  might  hare  prefnred 
^^J~^.       to  leave  it  so.     There  is  eyidence  that  he  did  complain  of  the 
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books,  but  it  is  indistinct  as  to  the  grounds  of  the  complaints 
But  I  have  to  see  that  a  case  is  made  out  of  a  definite  baigain 
between  the  partners  themselves,  as  to  the  adoption  of  tbis 
liability  of  the  old  firm  by  the  new  one ;  and  on  this  point  I 
think  there  should  be  something  far  more  definite  than  the 
keeping  of  the  books  in  the  manner  they  were  kept^  under  the 
circumstances  proved. 


Passing,  however,  firom  this  question  of  the  acooonts,  as 
between  the  partners  themselves,  I  come  to  the  state  of  the 
case  as  between  them  and  the  creditors  whose  proof  I  am  now 
considering.  Cases  might  occur  of  a  transfer  of  liability  Talid 
as  between  the  partners  themselves,  which  would  not  be  Talid 
as  between  them  and  the  creditors ;  and,  e  contra,  of  a  transfer 
of  liability  valid  as  between  the  latter,  though  invalid  as  between 
the  partners  themselves.  I  concur  entirely  in  the  test  of  the 
ease  presented  by  Mr.  Wood — ^Were  the  creditors  bound  as 
having  taken  the  new  firm  as  their  debtors  instead  of  the  old  ? 
If  it  had  suited  their  convenience  to  sue  only  Bulled^  and 
Flowery  would  they  have  subjected  themselves  to  a  special 
plea  in  abatement  that  Budedge,  Flower,  and  Fonter  most  be 
jointly  sued  ?  This  turns  on  an  old  principle  applied  in  tiie 
construction  of  the  Statute  of  Frauds,  by  which  one  withont 
writing  may  become  liable  for  the  debts  of  another,  the  con- 
sideration for  the  new  right  being  the  abandonment  of  the  old. 
I  apprehend  precisely  the  same  principle  applies  as  to  saooee- 
sive  members  of  partnerships.  There  must  be  a  definite 
relinquishment  of  the  remedies  against  the  old  firm,  as  a 
consideration  for  the  new  firm  taking  the  responsibility  npoa 
itself — ^that  is  what  constitutes  the  right  to  sue  the  new  finn. 
Now  what  is  the  sum  total  of  the  evidence  in  this  case  for  the 
creation  of  the  new  right  ?  That  the  new  firm  went  on  under 
the  name  of  the  old  one — ^a  name  common  to  both — and  thai 
accounts  were  famished  by  the  bookkeeper  of  both,  miiripg 
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up  the  transactions  of  the  old  with  those  of  the  new — ^taking 
credit  for  payments  by  the  new  to  reduce  the  balances  against 
the  old ;  and  that  the  creditors  received  those  accounts  from 
the  new  firm  without  objection.  Were  they  called  on  to  require 
explanation  of  the  meaning  of  "  W.  RuUedge  d  Co*'  The 
accounts  themselves  are  not  produced,  and  we  have  nothing 
definite  as  to  them.  The  whole  thing  rests  upon  secondary 
evidence  as  to  what  the  contents  of  those  accounts  were.  In 
order  to  make  the  acquiescence  in  those  accounts  evidence  of  the 
adoption  of  the  new  liability  in  place  of  the  old,  they  must  be  de- 
tailed with  a  precision  far  beyond  that  which  exists  in  this  case. 


1868. 
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There  has  also  been  discussion  on  points  collateral,  on  which 
it  is  not  necessary  to  expatiate  at  length.    The  present  credi- 
tors seem,  as  against  the  Bank  of  Australasia,  to  have  taken 
exactly  the  opposite  ground  to  that  they  now  take.    Comments 
have  also  been  made  on  the  inconsistencies  of  RuUedge  and 
Fonter  at  different  times;    but  these  transactions  between 
successive  firms  of   different  partners  are  really  of  such  a 
character  as  naturally  to  confuse  men's  minds— so  much  are 
questions  of  fact  and  law  mixed  up  in  them.     It  is,  therefore, 
no  imputation  on  the  veracity  of  any  person  that  he  may  have 
viewed  such  affairs  and  represented  them  differently  at  different 
times.   The  schedule  in  this  case,  like  most  of  those  which  have 
passed  through  my  hands  of  joint  estates,  shows  considerable 
confusion  of  idea  as  to  the  separate  and  joint  property  of  the 
members  of  the  firm.    I  have  frequently  rejected  joint  sche- 
dules from  the  confused  way  in  which  the  property  is  dealt 
with,  and  it  is  very  unfair  to  accuse  persons  who  swear  to 
schedules,  of  wilful  inaccuracies  in  respect  of  matters  on  which 
such  confusion  of  idea  seems  generally  to  exist.     This  very 
schedule  improperly  includes  separate  property  of  Flower, 
Altogether,  these  matters  are  of  a  kind  so  calculated  to  confuse 
men's  minds — ^at  a  time,  too,  when  they  are  in  embarassment 
and  haste — that  considerable  allowance  should  be  made  for 

errors  of  this  class.     I  do  not  attach  much  importance  to  the 

inconsistencies  dwelt  on. 
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But,  without  entering  into  the  detail  of  the  minor  poiniB, 
IirsoLYEKCY.  there  is  throughout  an  ahsence,  even  as  between  the  paitnen 
themselTes,  and  a  greater  one  as  between  them  and  these 
creditors,  of  proof  of  any  intention  that  the  new  firm  should 
substitute  itself,  and  that  the  creditors  should  adopt  them,  as 
debtors  in  place  of  the  old.  In  fact,  as  to  the  creditors,  they 
never  seem  to  have  wasted  a  serious  thought  upon  it ;  they 
treated  it  as  of  very  little  importance,  haying  mortgage  se- 
curities. I  cannot  treat  them  as  assenting  to  any  substitatioiL 
I  therefore  think  the  proof  against  Fanter  should  be  rejected. 
The  proof  is  against  the  three ;  and  I  think  that  was  wrong, 
and  that  I  ought  to  say  that  the  proof  should  be  expunged— 
of  course  without  prejudice  to  any  fresh  proof  against  the 
other  two  debtors.     I  do  not  think  it  a  case  for  costs. 


Mr.  Moarey  for  the  official  assignee,  appHed  that  he  might 
have  his  costs  as  against  Messrs.  Bolfe  and  BaUeyy  who  had 
served  his  client. 

Mr.  Justice  Molesworth. — I  think  if  an  official  assignee 
has  nothing  to  say  in  a  case,  there  is  no  particular  reason  for 
giving  him  his  costs. 

Sir  G,  Stephen  applied  for  an  order  for  Messrs.  Boye  and 
Batley*s  costs  out  of  the  estate.  This  opposition  is  for  the 
benefit  of  all  the  creditors. 

Mr.  Justice  Molesworth. — They  ought  to  have  got  the 
creditors  to  undertake  to  help  them.  I  never  make  orders 
intentionally  saddling  an  estate  with  costs  without  hearing  the 
other  creditors.     In  this  case  I  say  nothing  about  costs. 


Mojf  7,  S,  9,        From  the  above  decision  Messrs.  Flower^  Salting  d  Co,  now 

IT   12. 

'  appealed  to  the  full  Court,  upon  the  following  grounds: — 

1.  That  the  judge  had  no  jurisdiction  to  grant  the  order  fitfi, 
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which,  when  absolute^  reversed  the  decision  of  the  Commis- 
sioner. 2.  That  the  debt  was  finally  admitted  by  an  order  of 
Mr.  Justice  Chapman  on  the  24th  July,  1862,  which  was 
affirmed  on  appeal  on  the  24th  September,  1862.  8.  That  it 
appeared  by  the  affidavits  filed  in  this  matter,  that  the  debt 
was  due  from  the  estate  of  TT.  RuUedge  dt  Co.  4.  That  there 
was  not  sufficient  evidence  before  Mr.  Justice  Molemorth  to 
justify  the  expunging  of  the  proof  of  debt. 
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Mr.  J,  W.  Stephen,  Mr.  FeUowe,  and  Mr.  Lawes^  for  the 
Appellants. 

Sir  O.  Stephen,  Mr.  Wood,  and  Mr.  Holroyd  for  the  Respon- 
dents, Messrs.  Bolfe  and  Bailey. 

Mr.  Moore,  for  the  official  assignee. 

The  Chisf  Justice  : — 


This  appeal  is  sought  to  be  sustained  on  two  distinct  points. 
One  was  put  forward  as  a  preliminary  objection  to  the  proceed- 
ing in  the  Court  below,  viz  : — That  there  was  no  jurisdiction 
whatever  to  grant  the  rule  nisi  to  expunge  this  proo£  The 
36th  section  of  the  Insolvent  Act  prescribes  the  mode  of  ap- 
pealing from  the  decision  of  the  Commissioner  to  a  Judge  of 
the  Supreme  Court,  and  enables  the  Judge  to  admit  or  reject 
the  proof  tendered,  and  in  that  section  the  Judge  is  ''  finally*' 
80  to  admit  or  reject.  The  90th  section  refers  to  the  plan  of 
distribution,  and  the  alteration  of  it.  This  case  does  not 
come  in  the  shape  of  an  appeal  from  the  decision  of  the  Com- 
missioner. On  the  contrary,  it  is  an  application  to  expunge 
a  proof  admitted  by  a  Judge  on  appeal  from  the  Commissioner 
who  had  previously  rejected  it ;  and  it  appears  to  me  that  so 
far  as  the  36th  section  extends  there  is  no  power  to  grant  the 
role  nisi  which  has  been  obtained  in  this  case.  The  90th  sec- 
tion refers  to  the  mode  of  distribution  of  the  assets,  and  I  do 
not  think  that  section  contemplates  the  rejecting  or  admitting 
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^^252L/      proof  of  debts.     It  therefore  remams  to  be  considered  irbetlier 
IvBOLVENOT.   this  coiirt  has  the  power,  necessarily  as  a  court  administering 
Ex  parte      ^®  insolrent  law,  to  grant  the  rale  niai  which  Jias  been  alretdj 
Rc^FB  AiTD    granted  in  this  case.     It  was  observed  properly  during  the 
In  re         argnment  that  the  Insolvent  Law  merely  adds  to  the  jmisdie- 
^^^"     tion  of  this  Court,  and  enables  the  Court  to  carry  oat  that 
law  in  a  particular  branch  of  its  jurisdiction.    All  the  powen 
of  the  Court  still  remain  and  are  possessed  by  this  Court; 
and  those  who  say  that  there  is  no  power  whatsoever  to  gruit 
the  rule  nid  in  this  instance,  must  in  my  opinion  go  this  length, 
that  howsoever  great  the  fraud,  and  howsoever  glaring  the 
injustice  of  allowing  a  proof  to  remain,  yet  this  Court  is  help- 
less, and  cannot  call  in  aid  any  mode  whatsoever  of  rectifniur 
that  fraud  or  injustice,  although  the  true  state  of  the  dream- 
stances  either  was  not  known,  or  those  circumstances  did  not 
exist  at  the  time  of  admitting  the  proof.     There  are  many 
other  portions  of  the  Act  as  to  which  the  Court  has  considered 
that  it  has  inherent  in  it  the  power  of  granting  rules  niA  for 
re-considering  and  setting  right  that  which  would  otherwise  be 
a  manifest  mal-administration  of  justice.     I  think  thwefora  on 
these  grounds,  and  on  the  grounds  very  well  pointed  oat  by 
the  learned  Judge  who  has  given  judgment  in  this  esse 
already,  this  Court  had  jurisdiction  to  grant  the  rule  nut. 

As  a  set-off  to  that  technical  objection,  the  opposite  side 
replied  by  averring  that  the  appointment  of  the  Commissioner 
in  Qeelong,  not  having  been  gazetted,  was  invalid.  The  Act 
itself,  18  Ftc.,  No.  11,  may  not  be  very  artificially  drawn,  bnt 
a  careful  perusal  of  that  Act  will  show  that  the  principal  object 
of  the  clause  in  question  was  to  fix  the  time  at  which  the  juris- 
diction of  the  Commissioner  commenced,  and  the  instant  that 
was  fixed,  his  power  was  capable  of  being  exercised.  I  think 
the  grounds  stated  in  the  judgment  of  my  brother  MolewarA 
are  conclusive  upon  this  point  The  appointment  of  the  first 
Commissioner  must  be  gazetted,  but  the  remaining  CommiS' 
sioners  are  Commissioners  with  full  powers  as  such  as  soon  as 
appointed. 
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The  question  then  remains  whether,  on  the  merits  of  this  ^868. 
case,  the  appeal  should  be  sustained  or  not.  The  judgment  Iitboltxkct. 
already  delivered  places  the  law  of  the  case  on  a  very  clear 
footing.  But  on  the  facts  two  questions  arose— one,  whether 
the  debt  was  transferred  from  the  old  firm  to  the  new  one ;  and 
Uie  other,  whether,  if  the  debt  was  so  transferred  from  the 
old  to  the  new  firm,  as  between  the  partners  themselves,  the 
creditors,  Flower^  SaUing  4r  Co.,  adopted  that  arrangement, 
and  adopted  the  new  firm  as  their  debtors  in  place  of  the  old. 


JBa  parte 

roi^fb  avd 

Bailby 

Inr0 

BuTXxneB 

AsnCa 


It  appears  that  the  old  firm  was,  at  the  period  of  the  new 
arrangement,  so  far  as  the  partners  knew,  in  solvent  circum- 
stances, their  being  a  balance  of  assets  over  liabilities  of  about 
£15,000.  It  was  proposed  to  the  two  clerks  to  become 
partners.  They  assented  to  the  proposition,  and  a  deed  of 
partnership  was  drawn  up.  The  deed  makes  no  reference  to 
the  capital  of  the  company.  It  declares  they  shall  all  be 
partners,  and  provides  how  the  profits  shall  be  ascertained, 
and  in  what  shares  the  various  partners  were  to  be  entitied  to 
those  profits,  but  it  is  entirely  silent,  one  way  or  the  other,  as 
to  where  the  capital  of  the  new  firm  was  to  come  from.  Both 
the  members  of  the  old  firm  (Bvdedge  d  Flower)  swear  that 
the  whole  of  the  members  of  the  new  firm  agreed  that  the 
assets  and  liabilities  of  the  old  firm  should  be  transferred  to 
the  new — RuUedge  swearing  more  distinctiy  than  Flovoer,  but 
both  doing  so,  and  both  swearing  to  conversations  and  other 
matters  between  them  and  Talbot  and  Fontery  which  make  it 
plain,  if  those  circumstances  can  be  relied  on.  It  may,  or  it 
may  not,  have  been  a  wise  arrangement  for  the  incoming  part- 
ners. According  to  the  balance-sheet  then  before  all  parties, 
the  debt  due  by  the  old  firm  had  been  reduced  by  about  £30,000, 
and  the  profits  had  increased  from  £6,000  to  £16,000,  between 
1858  and  1859.  There  may  then  have  seemed  great  induce- 
ments to  enter  into  the  partnership  on  the  basis  stated  by  the 
old  members  of  the  firm,  large  as  the  liabilities  were  which, 
under  that  arrangement,  the  new  firm  was  to  adopt.  Of  all 
persons  in  existence  these  two — Talbot  and  Forster — ^best  knew 
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1863.         what  the  natnre  of  the  bnsiness  doing  by  the  finn  was,  and 
IvsoLYENCT.    whether  it  was  a  substantial,  profitable  business,  or  one  onlj 
having  the  appearance  of  being  so. 
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The  evidence  of  Salting  and  Hatctliom  corroborates  that  of 
Rutledge  and  Flower.  There  are  also  portions  of  the  deed 
which  afford  an  argument  by  implication  in  support  of  this 
yiew,  but  it  is  safer  to  put  that  out  of  sight,  and  to  regard 
the  deed  as  simply  not  inconsistent.  Then  the  books  are 
wholly  inconsistent  vnth  any  other  view.  They  show  the 
whole  of  the  assets  and  the  whole  of  the  liabilities,  and  show 
what  was  the  excess  of  assets  oyer  liabilities,  and  they  call 
that,  as  they  are  perfectly  justified  in  doing,  capitaL  It 
would  be  most  unsafe  to  call  all  the  assets  capital,  when  those 
assets  are  encumbered  vnth  liabilities.  The  balance-sheet  of 
1859  apportions  the  amount  of  capital  to  which  each  partner 
is  entitled,  and  that  of  1860  does  the  same.  Any  person  who 
reads  these  books,  whether  professional  or  not,  if  he  only  un- 
derstand arithmetic,  must  come  to  the  conclusion  that  the  new 
partnership  was  charged  with  all  the  liabilities,  and  was  cre- 
dited with  all  the  assets,  of  the  old  firm*  The  new  partner, 
Farster,  had  access  to  these  books,  and  can  it  be  conceived 
that,  as  a  mercantile  man,  haying  such  access,  he  did  not 
become  aware  of  how  the  accounts  appeared  in  these  books  ? 
I  think  this  haying  access  to  these  books  casts  on  him  the 
necessity  of  explaining  to  this  Court  why  he  did  not  object, 
if  the  arrangement  was  as  he  now  alleges. 


In  addition  to  all  this,  we  haye  the  schedule  on  oath,  in 
which  Forster  takes  credit  for  all  the  assets,  and  charges  him- 
self vrith  all  the  debts,  of  the  firm  of  which  he  was  then  a 
member.  It  is  urged  on  his  behalf  that  he  was  not  aware  of 
these  liabilities ;  that  it  is  a  question  of  law  whether  he  was 
subject  to  them,  on  which  he  might  be  ignorant.  Assuming 
that  to  be  so,  as  to  the  liabilities — assuming  that  he  was  in 
such  a  state  of  confusion  as  not  to  know  what  liabilities 
belonged  to  him,  and  what  did  not — ^it  is  hard  to  see  how  that 
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argmnent  can  applj  in  the  case  of  the  assets.     It  is  possible         ^^^* 
to  imagine  that  he  might  not  know  what  he  owed,  but  it  is    Insolysncy. 
not  to  be  imagined  that  when  he  swore  all  these  assets  were 
his — ^aU  this  immense  amount  of  money  (more  than  £100,000) 
— he  did  not  know  whether  it  was  his  own  or  not 


Eren  at  this  last  moment,  when  the  question  is  agitated 
a  second  time,  the  position  of  the  new  partners  was  not  defi- 
nitely put  at  the  bar.  At  one  time  it  was  put  that  the  deed 
was  a  kind  of  trust  deed,  under  which  the  new  firm  would  take 
the  assets,  and  pay  the  liabilities.  The  simple  answer  to  that 
Tiew  is,  that  there  is  no  evidence  whatever  in  support  of  it. 
Another  suggestion — a  much  more  possible  one — ^was  that  the 
new  firm  were  to  participate  in  profits  only.  But  if  that  were 
the  view,  how  is  it  possible  to  draw  the  distinction  on  these 
accounts  between  profits  and  capital?  On  that  view  a  large 
portion  of  the  profits  to  which  the  new  members  of  the  firm 
were  entitled  was  improperly  applied  towards  the  extinction  of 
the  debts  of  the  old  firm.  In  favour  of  this  view — ag&inst  all 
the  other  evidence,  and  against  all  the  probabilities  of  the 
case — stands  the  evidence  of  Mr.  Forster  alone.  I  think  that 
a  jury  would  draw  but  one  conclusion  from  the  evidence,  that 
the  new  firm  took  all  the  assets  and  all  the  liabilities  of  the 
old  firm. 
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Having  decided  that  the  evidence  is  clear  that  the  assets 
and  liabilities  of  the  old  firm  were  taken  by  the  new,  I  think 
that  the  way  is  much  cleared  on  the  second  point ;  because 
there  is  the  offer,  or  poUicitatio,  by  the  new  debtors  to  their 
creditors,  and  it  remains  only  to  find  whether  such  offer  was 
accepted.  The  evidence  shows  that  the  accounts  submitted 
to  the  creditors  were  in  precisely  the  same  form,  and  treated 
the  members  of  the  firm  of  debtors  in  just  the  same  way, 
under  the  old  firm  as  under  the  new.  The  debt  was  reduced 
from  £83,000  to  £54,000  in  1860.  During  all  this  time, 
the  accounts  rendered  remained  the  same.  W.  RiUledge  d 
Co,,  as  consisting  of  four  persons,  treated  their  creditors, 
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^S^*  Flower^  SdUmg  d  Co.f  just  in  the  same  way  as  the  firm  of  W. 

Inboltekot.  Rutledge  d  Co,,  consistisg  of  two  persons,  treated  them.   Sooa 

Sx~varte  ™^^^^®"  ^^  Flower,  Sotting  d  Co,  were  aware  of  the  mtxodiB- 

RoLFB  Aia>  tion  of  new  members  into  the  old  firm.    They  treated  the  nev 

j„  ^^  firm  as  they  treated  the  old.    They  were  aware  that  the  new 

RuTLSDes  finn  had  taken  the  assets  of  tiie  old;  and  knowing  that,  thej 

AST)  Co. 

adopted  them  as  debtors.  If  they  did  so,  they  absolred  ilie 
old  firm.  On  this  point  there  is  the  evidence  aLso  of 
Mr.  Hawthorn  and  Mr.  Saldng.  The  evidence  of  HMBlkom 
speaks  certainly  rather  to  conclusions  than  to  facta.  But  if 
the  accounts  had  been  headed  **  W.  RuiUdffe,  Horace  Flower, 
—  Talbot,  and  Frank  Forster"  there  could  have  been  no  doobt 
on  the  question ;  and  if  Hawthorn  knew  of  the  admission  into 
the  firm  of  the  new  members,  and  saw  the  accounts  of  ^ 
new  firm  still  made  out  as  before,  does  not  the  eyidence  asBome 
such  an  aspect  that,  if  we  were  a  jury,  we  must  come  to  the 
conclusion  that  Hawthorn  adopted  the  new  firm  instead  of  the 
old?  The  whole  difficulty  of  the  case  has  arisen  from  the 
complexity  of  the  facts,  and  the  imperfection  of  the  eridenee. 
The  law  has  been  clearly  expounded  by  the  judgment  of  my 
brother  Molesworth ;  but  on  the  facts  we  come  to  a  different 
conclusion,  and  think  that  the  appeal  must  be  allowed. 

We  are  invited  to  grant  costs  of  the  appeal,  but  we  think 
we  ought  not  to  depart  from  the  usual  course  of  not  giving 
costs  on  appeal  Different  Judges  have  taken  different  views 
on  a  complicated  question  of  facts,  and  sitting  here  on  appeal, 
we  have  enjoyed  very  great  advantages  from  the  fall  discosaon 
which  has  taken  place  in  the  very  unusual  length  at  which  this 
case  has  been  before  us.  I  think  the  conclusion  to  be  drawn 
from  my  brother  Molesworth's  Judgment  is  that  if  he  had  come 
to  our  conclusion  on  the  merits,  he  would  have  given  costs  to 
the  present  Appellants.  The  rule  will  therefore  be  discharged^ 
with  costs. 

Appeal  aUotved,  tdtJunU  <x)sts.    Ride  discharged,  wiih  eoits. 
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1863. 
Ik  bb  DAVID  CHRISTIE,  ak  Inbolvent.  

Maiy  21, 23. 

xjLFFEAL  from  the  decision  of  the  Commissioner  of  Insol-  Bj  7  Fie.,  No. 

19  8  18  an 

vent  Estates  at  Geelong,  suspending  the  giant  of  the  Insolvents  jji^iVent's 
certificate  for  a  period  of  three  years.  certificate 

refnaed  or 

Sir  (?.  Sigphm  for  the  Insolvent,  in  support  of  the  appeal.  ^^^^^ 

Insolyent  shall 

rni  .  «  have  taken  the 

There  was  no  appearance  wn^a.  ^^^^  ^  ^^ 

Inflolyent  Act 
^  -         ,      at  any  time 

Cur.  air.  vuee.  within  three 

years 

previously." 
Mb.  Justiob  Molbswobth  : —  KeJd,  that 

the  three 
years  ran,  not 

The  Insolvent  in  this  case  was  in  1857  in  partnership  with  from  the  date 
another  person,  and  they  became  insolvent.    He  neglected  to  sequestration^ 

take  out  his  certificate  in  the  ensuing  year  at  the  time  when  hnt  from  the 

gprant  of  the 
his  partner  did  so ;  and  seems  to  have  embarked  in  trade,  and  certificate 

having  got  embarrassed  and  imprisoned,  he  again  applied  for  t^Ti^oeriod 

the  relief  of  the  Insolvent  Act,  and  was  discharged  on  the  of  suspension 

acceptance  of  a  second  sequestration.    Thus  being  under  two  ^  17^  to  o^ 

different  sequestrations,  he  applied  in  March  last  for  his  cer-  1^  fr<>°^  the 

tificate  under  the  first  sequestration,  and  obtained  it.     In  the  application  for 

present  month  he  applied  for  his  certificate  as  under  the  second  ^  ^^^f^^ 

sequestration,  and  the  learned  Commissioner  then  suspended  second  Insol- 

his  second  certificate  for  a  period  of  three  years  from  the  obtain-  that^he^only 

ing  of  the  first  certificate.  option  given 

by  the  Act  is 
as  between  a 

This  case  depends  upon  the  construction  of  the  17th  and  If^^  rospen- 

sionandatotal 

18th  sections  of  the  7th  Yio,^  No.  19.  In  the  18th  section  refosaL 
there  are  two  classes  of  offences  against  the  Act  distinguished ; 
as  to  one  of  which  the  Conmussioner  must  refrise  ;  and  as  to 
the  other  of  which  he  may  either  refuse  or  suspend.  The  case 
of  having  *'  taken  the  benefit  of  the  Insolvent  Act  at  any 
time  within  three  years  previously "  comes  under  the  latter 
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1863.  clasS)  as  to  which  the  CommisBioner  may  either  refose  or  sos- 

lyBOLYBKCT.  peiid  j  but  the  suspension  which  is  authorised  under  the  17tli 

jT^  section,  is  a  suspension  for  one  year  only,  and  not  for  three 

Cheistib.  years. 

I^  has  been  argued  before  me,  however,  by  Sir  O.  Stephen 
that  the  period  of  three  years  mentioned  in  the  18th  section 
is  to  be  measured  from  the  sequestration  of  the  property,  and 
not  firom  the  grant  of  the  certificate ;  because  the  Insohent 
obtains  a  great  many  benefits,  as  the  suspension  of  proceedings 
against  him,  and  the  discharge  firom  arrest,  by  the  acoeptanee 
of  the  sequestration.  I  think  upon  consideration  that  the 
true  construction  of  the  Act  is  that  the  "  takiog  the  ben^t  of 
the  Insolvent  Act"  means  the  obtaining  the  certificate.  The 
whole  thing  is  in  fieri  up  to  that  time,  and  it  is  the  obtaining 
the  certificate  which  relieves  the  Insolvent  firom  his  liability, 
and  enables  him  to  start  as  a  new  man.  I  therefore  think  that 
the  certificate  under  the  former  insolvency  having  been  ob- 
tained so  recently  as  the  23rd  March,  1863,  the  CommissioBer 
might  in  the  present  insolvency  have  either  refused  the  certifi- 
cate altogether,  or  have  suspended  it.  But  I  think  his  power 
of  suspension  extended  only  to  one  year  from  the  time  of  the 
application  to  him,  and  that  he  could  not  suspend  for  three 
years. 

There  appears  to  be  nothing  so  aggravated  in  the  case  as  that 
the  certificate  should  be  totally  refused.  The  only  option 
given  by  the  Act  is  as  between  a  year's  suspension  and  a  total 
refusal.  The  Commissioner  seems  to  have  felt  himself  coerced 
to  suspend  for  three  years,  as  firom  the  grant  of  the  former 
certificate.  I  do  not  concur  with  his  view  upon  that  subject 
I  therefore  vary  the  order  so  &r  as  to  direct  that  the  certifi- 
cate be  suspended  up  to  the  5th  day  of  May,  1864,  being  one 
year  firom  the  period  when  the  case  was  disposed  of  by  the 
Commissioner  in  Gkelong. 

Order  aecordrngU/- 
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Ex  PABTK  THE  BANK  OP  AUSTRALASIA. 
In  rb  WILLIAM  RUTLEDGB,  ax  Insolvent. 


1868. 
Insolvency. 


June  11, 18. 


JL  ETrriON  under  5  Vie.,  No.  17,  sec.  51,  praying  for  a  The  entire 
review  of  the  assessment  by  the  Commissioner  of  Insolvent  recovered  by 

Estates  at  G^elong,  of  compensation  to  the  official  assignee  &&  official 

ftflsifirnee 
for  his  care  and  diligence  in  the  matter  of  this  estate.  amounted  to 

£3,052  9s„ 
received  by 
Mr.  Hohroyd  in  support  of  the  petition.  him  in  one 

Bum  of 
£2,602  49. 6d., 

Mr.  Moore  and  Mr.  Lowes,  for  the  official  assignee,  contra,    ^^  w^eo. 

smaller  sums 

amounting 
The  facts  and  arguments  sufficiently  appear  from  the  jndg-  ^^^4^  ^ 

ment  of  his  Honor.  The  Commis- 

sioner allowed 
to  the  official 

The  following  cases  were  cited  in  argoment.     Ex  parte  M«»gnee,  for 

his  care  and 
EJU»  (r),  Ex  parts  Tiplady  («),  Bex  v.  Mayor,  dc,  of  London  (t),  diligence  in 

Darley  v.  Nickohon  (v).  J5«  '"f  **«'  ^^ 

bOe  esttate, 

£192  12«.  ed. 
^  J  lA  On  petition. 
Cur.  adv.  mU.  ^der  5  Ffc., 

No.  17,  s.  51, 
-,      -.  -,  the  Court 

Mb.  Justice  Moleswobth  :—  directed  the 

allowance  to 
be  reduced 
In  this  case  an  application  has  been  made  to  rednce  the  by  £30. 

sun  that  the  learned  Commissioner  at  Oeelong  has  allowed  to 
the  official  assignee  for  the  recovery  of  the  separate  estate  of 
Mr.  William  RtUledge.  The  affidavit  in  support  of  the  peti- 
tion states  that  the  entire  property  amounted  to  the  value  of 
£3,052  9«.,  which  was  received  by  the  official  assignee  in  eight 
sums  only,  one  of  them  being  as  large  as  £2,602  48.  6d.,  the 
other  seven  being  smaller  items  amounting  together  to 
£450  4«.  6(i.     The  sum  that  has  been  allowed  as  a  remunera- 


(r)  1  Dea.  &  Ch.,  209.  (t)  8  B.  &  Ad.,  255,  271. 

(«)  8  lb.,  593.  («)  1  Con.  &  L.,  891. 
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1863.  tion  to  the  official  assignee  is  Jei92  125.  6d.,  which  appears 

Insolvknct.  to  have  been  arrived  at  by  an  allowance  of  eight  per  cent  on 

Ex  varte  ^^®  ^^^^  £500,  seven-and-a-half  per  cent,  on  the  next  £1,000, 

Bank  of  and  five  per  cent,  on  the  remainder  of  the  sum. 

AUBTBALASIA, 

In  re 

RuTLBDai.  The  jurisdiction  in  this  case  arises  nnder  the  Slst  clause  in 
the  Insolvent  Act,  which  directs  that  the  Commissioner  shall 
assess  a  reasonable  compensation  for  the  official  assignee's 
care  and  diligence  in  the  estate,  subject  to  the  review  of  the 
Court  or  a  Judge ;  and  it  has  been  argued  that  unless  I  differ 
with  the  Commissioner  upon  matter  of  principle,  I  should 
consider  the  exercise  of  his  discretion  conclusive.  In  this 
view  I  cannot  at  all  concur.  Where  an  Act  of  Parliament 
gives  an  appeal  to  a  higher  Court,  I  think  the  entertaining  of 
that  appeal  is  the  duty  of  that  Court,  and  that  the  Court  hu 
no  right  to  say  that  as  to  a  particular  class  of  questi<»is, 
although  the  law  of  the  land  directs  it  to  entertain  an  appeal, 
it  will  not  do  so  ;  and  I  think  that  principle  equallj  applies, 
whether  the  matters  of  appeal  do  or  do  not  involve  an  iode* 
pendent  discretion  on  the  part  of  the  Court  appealed  from. 
At  the  same  time  I  think  considerable  deference  should  in  all 
cases  be  paid  to  the  opinion  of  the  Commissioner. 

In  this  case  I  think  the  allowance  is  too  large.  I  do  not 
wish  to  enter  into  detail  as  to  the  manner  in  which  I  would 
have  arrived  at  a  different  conclusion,  because  as  these  matters 
are  to  be  left  to  discretion,  I  think  it  is  better  to  avoid  sayiog 
anything  upon  the  subject  which  might  be  quoted  to  influence 
another  case.  I  have,  however,  arrived  at  the  conclusion  that 
the  allowance  is  about  £30  too  much,  and  I  shall  accordingly 
direct  it  to  be  reduced  by  that  amount. 

Without  deciding  whether  I  have  the  power  of  awarding 
costs ;  as  it  is  not  usual  in  appeals  of  this  nature  to  give  them, 
I  direct  that  the  allowance  be  abated  by  £30,  and  make  no 
order  as  to  costs. 
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In  be  EMANUEL  FOX,  an  alleged  Insolvent. 


0 
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1863. 
Inbolybnot. 
June  18,  29. 


£DER  nisi  for  compulsory  sequestration.  The  5  Vlo,, 

No.  17,  8.  25, 
providing  for 

No  notice  of  objections  had  been  filed.  service  of  tbe 

Bnmnions  upon 
an  alleged 

Mr.  Billing  appeared  to  shew  canse  for  the  alleged  Insolvent.   Insolvent,  may 

De  read  as 

First, — The  affidavits  and  other  proceedings  filed  are  not  folioed  meaning  that 

as  required  by  Supreme  Court  Rvles^  cap.  x,  r.  7.     [Molesworih,  J.  *°  ?   t*"1ho 

A  Judge  should  not  act  on  affidavits  so  irregular,  but  as  soon  cause  shall  be 

as  documents  of  this  description  are  made  the  foundation  of  any  debtor  as  far 

curial  act,  I  think  such  an  objection  should  not  be  entertained.  "  i^  <^°  ^> 

according  to 
There  must  be  some  period  in  a  case  when  such  objections  cease  the  practice  of 

to  have  force.l    Secondly, — The  summons  is  not  entitled  either  *^®  9^^  ?^^ 
-•  '' '  service  of  its 

"  In  the  Supreme  Court,"  or  '*  In  Insolvency,'*  as  required  by  summons ; 
Supreme  Court  Rules,  cap.  i.,  r.  3.     [Molesworth,  J. — I  do  not  debtor  has 

think  the  summons  is  a  "  proceeding  of  the  Court."    None  of  ^^en  forty 

days  absent 
the  forms  of  writs  of  summons  in  the  schedule  to  the  Rules  from  bis  place 

contain  the  heading  "  In  the  Supreme  Court."    Unless  this  is  of  residence  or 

°        ^  ^  ^  business,  the 

"  a  proceeding  to  be  written  in  a  clear  legible  hand  on  foolscap  Oaxette  notice 

paper  of  uniform  size,"  it  does  not  come  within  the  rule.]  \\^Yied.  •  but 

Thirdly, — There  has  been  no  sufficient  service  of  the  sum-  the  Court 

mens.    An  order  has  been  made  for  substituted  service,  in  endeavor,  as 

fiir  as  it 
reasonably 
pmetieally  can,  to  convey  notice  to  the  debtor  before  making  absolute  the  order  nm. 

An  order  msi  for  sequestration  having  been  granted,  an  order  for  substituted  service 
of  the  summons  was  obtained  upon  affidavit  that  the  alleged  Insolvent  was  believed  to 
be  within  the  jurisdiction.  He  was  not,  in  fact,  within  the  jurisdiction  when  this  order 
was  made. 

Seld,  that  counsel  for  the  alleged  Insolvent  might  be  heard  to  show  insufficient  service 
of  the  summons;  that  the  alleged  Insolvent  being  out  of  the  jurisdiction,  no  order  to 
substitute  service  could  properly  be  made,  and  that  the  order  rUsi  could  not  be  made 
absolute  on  such  service ;  that  nevertheless  the  order  ought  not  to  be  discharged ;  and 
Order  made  enlarging  the  order  nisi,  and  directing  substituted  service  with  newspaper 
advertisements,  .„_«___ 

When  affidavits  and  other  documents  filed  have  been  made  the  foundation  of  any 
eorial  act,  an  objection  that  they  are  not  folioed  as  required  by  the  MuUm  qf  Court 
should  not  be  entertained.  

A  summons  issued  upon  an  order  uiai  for  sequestration  need  not  be  entitled  either 
"luthe  Supreme  Ckmrtt"  or  "In  Insolvency, " 
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1868.         conformity  with  the  proyisions  of  the  Common  Law  Praedtx 
Iksolyenct.    Acty  bat  that  Act  only  applies  where  the  party  to  be  seired 
j^^         is  within  the  jurisdiction.     The  affidayits  filed  in  oppodtioii  to 
Fox.  this  order  nisi  show  that  Fox  was  oat  of  the  jarisdiction  at  the 

time  the  order  for  sabstitnted  service  was  made.  At  Common 
Law,  the  only  way  a  person  oat  of  the  jurisdiction  can  be  pro- 
ceeded against,  is  under  the  Absent  Dehtar*s  Act,  [Molawordij  J. 
— My  order  was  made  upon  an  afiGldayit  that  Fox  was  within 
the  jurisdiction.  I  declined  to  make  the  order  until  that  fact 
was  supplied.]  It  being  now  shewn  that  Fox  was  out  of  the 
jurisdiction,  the  order  for  substituted  service  was  void;  for  sub- 
stituted service  at  law  is  not  allowed  where  the  person  is  oat  of 
the  jurisdiction,  but  only  where  he  is  within  the  jurisdiction^  and 
evades  service.  Hesketh  v.  Fleming  (w).  Section  25  of  the  Insol- 
vent Act  provides  that  '^  the  service  of  the  summons  shall  be 
made  in  the  same  manner  as  is  or  shall  be  by  law  provided  for 
the  service  of  any  other  summons  of  the  Court  provided  that 
if  any  debtor  has  been  forty  days  absent  from  his  usual  place 
of  residence  or  business  withbi  the  colony,  copies  of  the  summons 
shall  be  inserted  in  the  Government  Getzette"  That  proviso  ia 
cumulative  upon  the  service,  and  cannot  be  substitated  for  it^ 

Sir  G,  Stephen,  in  support  of  the  order  nid, — ^In  this  case  no 
objections  have  been  filed,  disputing  any  of  the  facts  alleged 
in  the  summons,  and  therefore  they  are  admitted,  and  the  In- 
solvent having  admitted  the  act  of  insolvency,  cannot  now  be 
allowed  to  take  any  technical  objections  to  the  service  of  the 
summons.  Even  if  this  objection  would  be  well  founded  at 
Law,  it  does  not  apply  to  a  case  within  the  Inaoheni  Att, 
The  very  term  '^  sequestration  *'  has  reference,  not  to  the  per- 
son, but  to  his  property,  and  if  he  have  property  within  the 
jurisdiction,  that  is  sufficient  to  warrant  an  order  for  substi- 
tuted  service.  The  Act  provides  '^  that  if  any  person  haying 
property  within  the  colony  shall  depart  therefrom ;  or,  being 
out  of  the  colony,  shall  remain  absent  therefrom,  with  intent 

(to)  24  L.  J.,  N.  S.,  Q.B.,  266. 
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to  defeat  or  delay  his  creditors,  he  shall  be  deemed  thereby  to         ^8^* 

liave  committed  an  act  of  insolvency ;"  but  if  no  step  can  be  Ihsoltenot. 
taken  to  effect  substituted  service  of  the  summons,  this  pro-         r 

'  ^  In  re 

Tision  will  be  a  dead  letter.  Fox. 

Cur,  adv,  vtdt. 


Mb.  Justice  Molesworth  : —  June  29. 

In  this  case  the  Chief  Justice  granted  an  order  nid  for  a 
sequestration,  on  the  ground  of  Fox  having  committed  cin  act 
of  insolvency,  by  departing  from  his  dwelling-house,  and 
absenting  himself  therefrom,  and  frt)m  his  place  of  businesSy 
with  intent  to  defeat  and  delay  his  creditors. 

An  application  was  afterwards  made  to  me,  as  under  the 
Common  Law  Practice  Act,  and  I,  upon  affidavits  of  unsuccess- 
ful efforts  having  been  made  to  serve  him,  and  of  the  belief  of 
one  deponent  that  he  was  within  the  jurisdiction,  made  an 
order  to  substitute  service  upon  others  for  him.  In  conse- 
quence of  these  efforts  to  substitute  service,  counsel  appeared 
as  on  his  behalf  to  shew  cause,  relying  upon  affidavits  stating 
that  he  had  left  the  jurisdiction  before  the  order  for  seques- 
tration was  pronounced.  Affidavits  were  produced  before  me 
also  on  behalf  of  the  petitioning  creditor,  showing  that  means 
had  been  used  by  agents  of  Fox  to  keep  the  house  in  which 
he  last  resided  unoccupied,  so  that  no  one  could  be  found  in  it 
to  be  served  with  process.  Sir  George  StepJierif  for  the  peti- 
tioning creditor,  insisted  that  the  Insolvent  could  not  be  heard 
at  all  to  show  insufficient  service  of  the  summons,  but  merely 
to  dispute  the  fact  of  insolvency.  I  did  not  concur  in  this 
view,  but  thought  that  the  Insolvent  might  show  that  he  was 
not  properly  served,  and  I  think  he  has  shown  it — in  that  he 
was  out  of  the  jurisdiction,  and,  therefore,  no  order  to  substi- 
tute service  could  properly  be  made  under  the  Common  Law 
Practice  Act^  and  I,  therefore,  do  not  make  absolute  the  order  nisi 
on  the  present  service ;  but  I  am  not  prepared  to  discharge  it. 
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1868.  ^e  5th  section  of  the  Insolvent  Act  onmiatakeably  ineaoi 

Ihsolvsnot.  that  a  person  going  or  remaining  out  of  the  colony  in  order  to 
^~^  defeat  his  creditors,  shall  be  subject  to  sequestration  as  an  In- 
Foz.  solvent.     The  25th  section  provides  as  to  the  smnmons  to 

show  cause  against  sequestration,  that  service  of  it  "  shall  be 
made  in  the  same  manner  as  is  or  shall  be  by  law  provided  for 
the  service  of  any  other  summons  of  the  Supreme  Couit. 
Provided  that  if  any  debtor  has  been  forty  days  aboent  £rom 
his  usual  place  of  residence  or  business  within  the  colony, 
copies  of  the  said  summons  shall  also  be  inserted  in  three 
successive  publications  of  the  Government  Gazette  of  the  mi 
colony."  Now,  at  the  time  of  the  passing  of  that  Act»  Dee. 
29,  1841,  there  was  no  means  by  law  provided,  according  to 
the  rules  of  Court  at  Sydney,  for  the  service  of  any  original 
summons  in  an  action  upon  a  person  resident  out  of  the  colony. 
The  rules  provided  for  personal  service  on  the  Defendant 
generally ;  and  when  that  could  not  be  effected,  for  ser?ioe  at 
his  usual  place  of  abode,  on  affidavit  that  he  had  an  abode 
within  the  jurisdiction.  It  was  decided  by  the  Supreme  Court  at 
Sydney  in  July,  1843,  in  Macarthurv,  Jamieson,  that  the  role  in 
question  was  inapplicable  to  persons  resident  out  of  the  colony 
of  New  South  Wales,  though  having  an  occasional  residence  in 
Sydney.  The  process  of  outlawry  was  never  resorted  to  in  New 
South  Wales,  and  the  learned  Chief  Justice,  Sir  Alfred  Stephen^ 
appears  to  think  it  could  not  be  (x).  There  was  no  provision  for 
issuing  such  original  writs  as  could  form  the  basis  of  process 
to  outlawry,  and  if  outlawry  were  resorted  to,  it  would  be  com- 
pleted without  any  notice  to  an  absent  Defendant.  The  rales 
of  Court  then  in  force  in  Melbourne  were  probably  not 
adverted  to  by  the  framers  of  the  Act  in  Sydney.  They  con- 
tained a  reference  to  process  by  outlawry  in  the  case  of 
Defendants  not  having  any  residence  in  the  Port  Philip  district, 
but  prescribed  nothing  about  the  course  of  proceeding.  The 
portion  of  the  rule  having  such  reference  was  afterwards  re- 
pealed.     The  Absent  Debtor's  Act,  4  Vic,  No.  6,  gave  means  of 

(x)  Constitution,  Rules,  and  Practice  of  the  Supreme  Court  of 

New  South  Wales,  p.  99, 
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attaching  the  property  of  debtors,  and  entering  appearances  in         1S68. 

actions  against  them,  but  it  contained  no  provision  for  service  Inbolvenot. 
of  summons  on  the  absent  debtor,  and  its  remedy  was  for  the  Z~^ 

benefit  of  the  single  creditor  prosecuting  his  case.  Fox. 

The  question  then  upon  the  Imolvent  Act  is  whether  the 
clear  object  of  the  5th  section  is  to  be  defeated  by  the  25th 
section,  requiring  service  of  the  summons  in  the  same  manner, 
&c.,  in  consequence  of  there  not  having  been — ^when  the  Act 
was  passed,  or  since — any  lawful  means  to  serve  a  summons 
on  persons  out  of  the  jurisdiction  ;  or  if  the  above  object  be 
not  totally  defeated,  if  the  application  of  the  Act  is  narrowed 
to  the  very  improbable  cases  of  absconding  debtors  returning, 
80  as  to  be  subject  to  service,  or  cases  which  should  occur 
after  an  alteration  in  the  then  existing  law  of  summons  ?  I 
think  not,  but  that  section  25  may  be  read  without  much 
strain  of  its  language  as  meaning  that  in  all  cases  the  order  to 
show  cause  shall  be  served  on  the  debtor  as  far  as  it  can  be, 
according  to  the  practice  of  the  Court  for  service  of  its  sum- 
mons ;  and  that  if  the  debtor  has  been  forty  days  absent  firom 
lus  place  of  residence  or  business,  the  Gazette  notice  shall  be 
published.  But  I  think  the  Court  should  endeavour,  as  far  as 
it  reasonably  practically  can,  to  convey  notice  to  the  debtor 
before  making  absolute  the  order  nm. 

1%  then,  the  petitioning  creditor  is  willing  so  far  to  adopt  the 
affidavits,  stating  the  Defendant's  departure  firom  the  colony, 
I  shall  base  upon  them  and  the  other  affidavits,  excepting  that 
of  the  9th  of  June,  an  order  extending  the  former  order  to  July  9, 
directing  service  in  the  same  manner,  and  such  newspaper 
publication  as  I  before  directed.  The  debtor  has  now  been 
more  than  forty  days  absent  from  his  place  of  residence  or 
business,  so  that  the  public  notice  would  be  necessary  under 
the  Act,  besides  being  useful  as  a  matter  of  practical  discretion. 

Whatever  the  demerits  of  Fox  ma,j  be  ultimately  found,  I 
think  I  should  give  him  the  costs  of  preventing  the  Court 
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1863.  f|>QiQ  making  a  wrong  order,  but  I  shall  direct  tbat  they  mij 

IvsoLTEKOT.  be  included  in  the  costs,  if  any,  payable  by  the  official  aaagm 

jT^  to  the  petitioning  creditor. 
Fox. 


On  a  subsequent  day  His  Honor  enlarged  the  retom  of  the  nik 
to  July  16th,  directing  that  in  the  meantime  three  saooessbe 
publications  should  take  place  in  the  Grovemment  (rozMe. 


J^ltf  10. 


In  RE  A.  J.  QIBB,  an  alleged  Inboltbnt  (y). 


A  petition  for    V/RDER  nisi  for  compulsory  sequestration. 

oompnUory 

Bequestration 

need  not  be  Mr.  Holroyd  showed  cause,  and  took  a  preliminary  objec- 

d&ijed.     It 

must  however    ^^^^  ^^^  ^®  petition  was  not  dated,  and  mentioned  the  ctse 

Btate'that  the'  of  In  re  O'Connor  (z\  in  which  Mr.  Justice  Barry  held  this  a 

alleged  Insol-  ^  '  ^ 

vent  had  been  f&tal  objection.     He  further  objected  that  it  was  not  stated 

'^^^h*^  either  on  the  petition  or  summons,  that  the  alleged  LMolvent 
debt,  as  well  as  had  been  required,  to  satisfy  the  debt,  although  it  was  slipped 
been  reqniped    *^**  ^®  ^^  required  to  point  out  disposable  property.    In  n 

to  point  out      Chambers  (a).     Nor  did  the  petition  or  summons  set  forth  that 

disposable 

property.  there  was  any  return  or  affidavit  of  the  sheriff^s  officer,  shewing 

where  on      |^  ^^^  ^^itiX  he  could  not  find  any  disposable  property, 
for  compulsory 

Mitber'^thcT'^         Sir  George  Stephen  for  the  petitioning  creditor,  contra, 

petition  nor 

summons  set 

forth  that  His  HoNOR  oyer-ruled  the  first  objection  as  to  the  date  of 

retumT""^   the  petition,  but  allowed  the  others, 
affidavit  of  the 

sheriff's  officer  Q^^^  discharged,  wUhoiU  co^ 

showing,  m 

fact,  tlmt  he 

could  not  find  any  disposable  property,  a  preliminary  objection  on  this  ground  was  allowed. 

(ff)  Ex  relatione,  (a)  Ante,  VoL  X.,  I.  £.  &  M., 

(«)  Sup.  Ct.  Vic,  19th  July,  1860.  p.  172. 
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Ex  PAETE  THE  BANK  OF  AUSTRALASIA.  v^vO 

•En  SB  WILLIAM  RUTLEDQE  &  CO.,  Insolvents.        I^soivbnoy. 

July  2,  9. 

Jr  ETITION  by  the  Bank  of  Australasia  to  review  the  assess-  On  petition  to 

ment  by  the  Commissioiier  of  Insolvent  Estates  at  Qeelong  of  ^^^^^  *^®  , 
"^  o        assessment  by 

the  sum  of  Xl,790,  as  compensation  to  the  Official  Assignee  the  Commis- 

for  his  care  and  diligence  in  the  coUection  of  Je35,000,  assets  offlcii^JlJi^. 

of  this  estate.  nee's  compen- 

sation, 
Held,  that 

Mr.  Moore  and  Mr.  Lawesy  for  the  official  assignee,  objected  j?.™?**^"  ^^ 

°  this  kind  a 

that  the  petition  purported  to  be  signed  by  Mr.  Falconer,  as  good  deal  of 

attorney  for  the  bank,  but  that  there  was  no  allegation  in  the  2honW*be  Da*d 

petition,  nor  any  evidence   before  the   Court,  that  he  had  to  the  views 

authority  to  sign  such  a  petition.      The  petition,  therefore,  miBsioner  and 

must  be  treated  as  not  being  signed,  and  could  not  be  proceeded  ^^der  the  cir- 

cnmstances 

on.     In  re  Barry  (b).           -                                                           petition  dis- 
missed, but 
without  costs. 
Mr.  Holroydj  for  the  Petitioners,  contra, — ^This  petition  is         

presented  in  the  name  of  the  Bank  which  has  proved  its  debt,      Where  a 
and  it  is  properly  signed  by  the  attorney  under  power  of  the  ^^*»''  ]??. 
bank.     But  even  if  not  properly  signed,  a  petition  of  this  kind  debt  com- 
does  not  require  signing.     Petitions  in  Equity  are  not  neces-  overeharge' by 
«arily  signed,  and  the  addition  of  Mr.  Falconer's  signature  to  ^^^  official 
this  petition  in.y  be  treated  »  mere  smplnsage.  SX^tt- 

cessarily  sign 
the  petition 

Mr.  Moore,  in  reply  upon  this  point.  for  a  review 

of  that  over- 
charge. 

Mr.  Justice  Molesworth. — ^Where  a  creditor  who  has      Semble,iha,t 

^^beady  proved  his  debt,  and  established  his  position  as  such,  jection  is 

taken  to  the 
authority  of 
tt  attorney  under  power  acting  for  a  creditor,  the  safer  course  may  be  for  the  Court 
to  see  whether  there  is  a  power  of  attorney  authorising  the  proceeding. 

A  petition  to  review  the  assessment  of  an  official  assignee's  compensation  should 
allege  in  the  body  of  it  that  the  petitioner  is  a  creditor,  and  evidence  of  that  fact 
•botdd  be  furnished  to  the  Court.  Objection  on  this  ground  allowed  with  liberty  to 
amend. 

(h)  JbUe,  VoL  I.,  I.  E.  &  M.,  174. 
▼OL.  II. — I.  B.  &  M.  B 
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1863.         complainB  of  an  oyercharge  by  tlie  official  assignee,  I  do  not 
IxTBOLYBNCY.    think  he  need  necessarily  sign  the  petition  for  a  review  of  that 
:e     "arte      Overcharge.     The  statutory  provision  is  that  the  Conunisaoner 
Bane  07      shall  assess  the  remuneration  of  the  official  assignee,  subject 
In  re      '  *^  review  by  the  Court  on  the  petition  of  any  creditor  K). 
BuTLEDOB.     That  petition  is  presented  by  some  solicitor  on  behalf  of  the 
creditor,  and  stands  just  in  the  same  position  as  a  biU  in 
Equity,  which  does  not  require  the  actual  signature  of  the 
Plaintiff.     Nor  do  I  think  that  a  person  so  circumstanoed 
need,  as  a  preliminary  to  his  being  heard,  set  forth  dther 
statement  or  evidence  of  the  authority  to  institute  the  pro- 
ceedings.    I  am  not  sure  but  that  the  party  objecting  shonld 
take  some  step  to  stay  proceedings,  for  want  of  authority,  in  the 
same  way  as  where  a  bill  in  Equity  is  filed  without  the  autho- 
rity of  the  PlaintlK     I  think  that  the  safer  course  may  be 
for  me  to  see  now  whether  there  is  a  power  of  attorney 
authorizing  this  proceeding.  The  case  can  proceed,  andduriiig 
its  progress  the  power  of  attorney  can  be  produced. 

The  power  of  attorney  was  subsequently  produced,  and  in 
his  Honor's  opinion  authorized  the  presentation  of  the  petition. 

Mr.  Moore, — ^The  petition  does  not  shew  on  the  face  of  it 
that  the  bank  are  creditors  of  the  estate.  The  petition  is 
headed  ''  The  petition  of  the  Bank  of  AustralasiAy  creditois 
who  have  proved  their  debt  on  this  estate,*'  but  that  heading 
is  not  sufficient  to  dispense  with  a  distinct  allegation,  in  the 
body  of  the  petition,  that  the  bank  are  creditors.  Banda  f . 
Carter  {d), 

Mr.  Holroyd,  contra. 

Mb.  Justice  Molesworth. — In  strictness  I  think  this  ob- 
jection is  maintainable.  I  think  the  Petitioner  should  all^ 
in  the  corpus  of  his  petition  the  fact  that  he  is  a  creditor} 
and  should  also  fiimish  evidence  of  the  fact.     A  notice  of  the 

(c)  6  FkJ.,  No.  17,  sec  Bl.  (cQ  12  Jnr.,  866. 
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intentioii  to  refer  to  the  plan  of  distribution  has  been  given,         ^^^- 

and  that,  I  think,  makes  the  plan  evidence  of  the  &ct  of  the  Insolvbnct. 

Bank  being  a  creditor.     The  defect  in  the  pleading,  I  think,  ^       " , 

may  be  amended,  and  in  allowing  the  objection  I  shall  give  Baitk  of 
liberty  to  amend.  j^  ^ 


BUTIiEDaX. 


Mr.  Holroydy  in  snpport  of  the  petition,  The  amount  of 
£1,790  is  excessive,  as  it  is  a  charge  in  addition  to  all  other 
charges  for  management,  and  keeping  the  accounts  of  the 
assets  of  the  Insolvent.  There  are  travelling  expenses,  wages, 
petty  expenses,  and  all  other  charges  in  addition  to  this  JS1,790 
which  is  fiur  beyond  a  reascmable  compensation  to  the  assignee 
for  his  trouble  and  diligence  in  realising  the  estate. 

Mr.  Moore  and  Mr.  LaweSy  for  the  official  assignee,  contra, — 
The  amount  allowed  to  the  assignee,  with  all  charges  of  manage- 
ment, &c.,  is  less  than  nine  per  cent,  upon  the  realized  assets. 
The  learned  counsel  referred  at  length  to  affidavits  to  show 
that,  in  settling  the  affidrs  of  this  estate,  the  assignee  had 
shown  great  skill  and  diligence ;  and  also  to  affidavits  made  by 
various  merchants  and  others  of  the  reasonableness,  in  their 
opinion,  of  the  amount  of  remuneration  assessed  by  the  Com- 
missioner. 

Cur,  adv,  vuU, 


Mb.  Justice  Moleswobth: —  J«/y9. 

This  is  an  application  on  behalf  of  the  Bank  of  Australasia, 
as  creditors,  to  vary  the  allowance  which  the  learned  Commis- 
sioner at  Geelong  made  to  the  official  assignee  for  the  collection 
of  the  assets  of  the  estate.  Those  assets  amounted  to  £35,000, 
and  the  Commissioner  has  allowed  £1,790  to  the  official 
assignee  for  his  remuneration.  It  appears  from  the  affidavits 
in  support  of  the  petition  that  the  official  assignee  has  charged 
in  addition  to  this  commission  the  several  sums  of  £36  ds.  8d, 

B   3 
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JEx  parte 

Bank  of 

austbalasia. 

In  re 

BUTLEDaB. 


^1^5^  jei83  155.  84.,  £101  05.  6(?.,  Jei4  4«.  6rf.,  £91  145.  M^ 
LsrsoLYBKor.  £6  65.  0(f.,  £65  145.  0(f.,  and  £102  45.  M,y  for  wages  to 
clerks  and  others  employed  in  the  realisation  of  the  estate ; 
and  also  that  he  has  had  the  assistance  of  the  insolvents  them- 
selves in  the  management  and  collection  of  the  estate,  who^ 
collectively,  have  been  allowed  the  sum  of  £1,000  per  annum 
for  their  maintenance  and  support,  although  not  given  ex- 
pressly for  their  services.  On  the  other  side  we  have  affida- 
vits from  men  of  business,  who  do  not  consider  the  aUowanct 
to  the  official  assignee  excessive  as  compared  with  the  lemnnft- 
ration  generally  given  for  the  realisation  of  properties.  There 
is  also  an  affidavit  by  the  official  assignee  stating  the  peculiar 
labour  and  trouble  he  has  had  in  this  estate. 


On  the  whole  I  must  say  that  if  the  matter  came  before  me 
as  one  of  original  jurisdiction  I  would  consider  that  too  much 
was  allowed ;  but  I  think  in  matters  of  this  kind  I  ou^t  to 
pay  a  good  deal  of  deference  to  the  views  taken  by  the  learned 
Commissioner.  The  remuneration  to  the  official  assignee  is 
not  merely  for  the  collection  but  for  the  subsequent  distribu- 
tion; and  in  both  these  matters  the  learned  Commissioner 
has  much  greater  opportunities  than  I  have  of  estimating  the 
extent  of  the  labour  and  difficulty  of  the  official  assignee. 
Without  at  all  sanctioning  the  allowance  of  so  large  a  propor- 
tion of  the  assets  by  way  of  remuneration  where  so  very  large 
a  sum  as  £35,000  has  to  be  collected,  yet  I  do  think  on  the 
whole  that  this  is  a  case  which  is  to  be  regarded  as  special, 
involving  peculiar  and  unusual  difficulties  and  labour,  and  I 
do  not  so  iskX  dissent  £rom  the  views  of  the  learned  Com- 
missioner as  to  alter  the  allowance,  I  shall,  therefore^  refuse 
the  application,  but  without  costs. 


PetiUon  dimiued,  without  coUs. 
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Ih  rs  WILLIAM  LAWRANCE,  an  alleged  Insolvent  («).         -g^g 

vJrDER  nisi  for  compulsory  sequestration.  Inbolvbkct. 

July  10, 11. 

Mr.  Leaves,  for  the  alleged  Insolyent,  took  a  preliminaiy  a  deed  of  sb- 

objection  that  the  order  was  not  drawn  up  upon  reading  the  ?f '^^fji*^' 

certificate  of  the  Chief  Commissioner  of  security  having  been  diton  has  no 

found  for  payment  of  fees,  &c.,  endorsed  upon  the  petition,  g  fSc.^No.  9 

The  order  must  shew  on  the  face  of  it  whatever  is  necessary  to  ^"^til  execnted 

by  a  majority 
give  jurisdiction.     Christie  v.  Untdn  (/).  of  creditors  in 

number  and 
Talne,  al- 
Mr.  Holroyd  for  the  petitioning  creditor  contra.  though  it  may 

be  good  at 
common  law 

His  Honob  allowed  the   objection,    but  gave  leave   to  the  moment  it 
J  ,  V  18  signed  by 

amend  {g).  the  debtor. 

Such  a  deed 
will  not,  under 

7  Vie.,  No. 

19,  sec.  8,  pro- 
tect the  88- 
Mr.  Lowes  showed  cause. — ^The  act  of  insolvency  alleged  is  signor  from 

•  beinflr  made 

that  Mr.  Lawrance  has  not  pointed  out  to  the  sheriff^s  officer  insolvent,  un- 

Bufficient  disposable  property  to  pay  a  debt  due  by  him.     This  P  executed 
*^  ^'^•'*^"'  "  by  a  minority 

fact  is  admitted,  but  the  reason  is  that  he  had  assigned  all  his  of  creditors  in 

property  for  the  benefit  of  his  creditors,  by  a  deed  executed  "2Se 

by  him  in  compliance  with  the  requirements  of  5  Vic.,  No.  9,      A  person 

who  has»  b V  a 

8.  34,  and  therefore  he  had  no  property  at  his  own  disposal,  j^ed  good  at 

It  is  admitted  that  such  deed  had  not  been  executed  by  a  common  law, 

assigned  all 
majority  of  creditors  in  number  and  value,  but  under  7  Fee.,  his  property 

No.  19,  s.  8,  a  deed,  if  executed  so  far  under  5  Vi4!.,  No.  9,  Jg^tenSt  o? 

his  creditors, 
but  which  deed  contains  an  ultimate  trust  of  possible  surplus  for  himself,  has  "dis- 
poeable  property  "  within  the  meaning  of  5  Vie,,  Ko.  17»  sec  6. 

An  order  nisi  for  compulsory  sequestration  was  not  drawn  up  upon  reading  the 
certificate  of  the  Chief  Commissioner  of  security  having  been  found  for  payment  of 
fees,  &c.,  endorsed  upon  the  petition. 

Objection  upon  thu  ground  allowed  with  leave  to  amend. 

(e)  JSx  relatione.  (f)  11  A.  &  E.,  878. 

(ff)  But  see  Se  Fawcett,  ante,  p.  6. — Ed. 
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1868.         as  to  come  within  the  requirements  of  sec.  34  of  th^t  Act, 

I^soLTENOT.    though  not  complying  with  the  requisites  of  the  preceding  or 

I  succeeding  sections,  renders  it  impossible  for  the  assignor  to 

liAWBAircB.     be  made  insolyent  for  not  pointing  out  disposable  propeity  to 

satisfy  a  judgment  debt.     Such  a  deed,  affecting  to  pass  all 

the  property  of  the  assignor,  he  had  no  disposable  property 

within  the  meaning  of  5  Vic.,  No.  17,  s.  5. 

Mr.  Holroydi  contril. — In  In  re  WooUey  (A),  it  was  held  ihst 
an  assignment  for  creditors,  not  executed  by  a  majority  in 
number  and  value,  is  not  operative  under  the  Act  5  Ftc.,  Na  9, 
although  it  may  be  good  at  common  law ;  and  therefore  such 
a  deed  cannot,  under  7  Vic,,  No.  19,  s.  8,  prevent  the  assignor 
being  made  insolvent.  In  this  deed  there  is  a  trust  for  the 
assignor  of  any  surplus  property,  and  this  would  be  disposable 
property  within  6  Ftc.,  No.  17,  s.  6. 

His  Honor  held : — (1)  That  a  deed  of  assignment  for  benefit 
of  creditors  has  no  validity  under  5  Ftc.,  No.  9,  until  executed 
by  a  majority  of  creditors  in  number  and  value,  although  it 
may  be  good  at  common  law  the  moment  it  is  signed  by  the 
debtor.  (2)  That  such  a  deed  will  not,  under  7  Vic,,  No.  19, 
8.  8,  protect  the  assignor  from  being  made  insolvent,  until  exe- 
cuted by  a  majority  of  creditors  in  number  and  value ;  and, 
(8)  That  a  person  who  has,  by  a  deed  good  at  common  law, 
assigned  all  his  property  upon  trust  for  the  benefit  of  his  cre- 
ditors, but  which  deed  contains  an  ultimate  trust  of  possible 
surplus  for  himself,  has  ''  disposable  property*'  within  the 
meaning  of  5  Vic.^  No.  17,  s.  5. 

Order  abwokie. 


(A)  Sup.  a.  Vie.»  28th  June^  1861. 
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Ex  Parte  THE  BANK  OF  AUSTRALASIA.  v-!2^ 

In  se  HORACE  FLOWER,  an  Insolvent.  iHsoLyBKcr. 

Jul^  10, 16. 

Xl/ULE  nisi  on  behalf  of  the  Bank  of  Australasia,  calliDg  xhe  proper 

on  the  official  Assignee  to  shew  cause  why  the  plan  of  .distri-  *^'^^^.*^^® 

bution  should  not  be  altered  or  amended,  on  the  ground  that  Insolvent 

the  official  Assignee  had  improperly  charged  the  estate  with  ^^^  of  om^ 

the  sums  of  £1  5s.,  £1  lOs.,  and  £2  2s.,  respectively,  for  firmation  of  a 

plan  of  distribution,  accountant's  fee,  and  petty  expenses,  and  bution  is 

also  that  he  had  not  inserted  as  an  unrealised  asset  the  interest  ^-  ^'»  ^^ 

not  6». 

of  the  insolvent  in  a  sum  of  £25,000  in  England,  derivable      Whether  a 
under  the  will  of  a  Mr.  Deane,  deceased,  and  payable  on  the  ^Sf  tiHhe^ 

Insolvent's  mother's  death.  office  for 

"drawing  ad- 
vertisements 

The  &cts  of  the  case  sufficiently  appear  from  His  Honor's  ^P^*?  of  dis- 
.  tnbntiOD, 

judgment.  quctre. 

The  fee  of 
1«.  claimed  in 
Mr.  Holroyd  moved  the  rule  absolute.  the  office  for 

"  filing  plan 
of  distribn- 

Mr.  Moore  and  Mr.  Lowes  shewed  cause.  tion  "  is  an 

illegal  feeand 
Cur.  adv.  vuU.  ought  not  to 

___^____^  be  charged. 

An  official 
assignee  will 

iiie.  Mb.  Jdstiob  MoLEswoBTH :—  tochL^ftf 

"*  estate  with  a 

The  first  objection  to  this  plan  of  distribution  relates  to  a  pi^^  w  hlni  ^ 
sum  of  £1  5s.,  which  the  official  assignee  paid  to  the  cler|t  of  ^^^  acconnt- 

paring  apian 
of  distribntion;  that  being  a  daty  which  the  official  assignee  onght  to  perform  for 
himself.  

Where  an  insolvent  was  entitled  to  an  interest  in  a  sum  of  money  in  England,  deri- 
vable nnder  a  will,  and  payable  on  the  death  of  his  mother — Semble,  that  such  interest 
pfused  to  the  official  assignee :  and 

Seld,  that  it  should  be  inserted  in  the  plan  of  (^tribntion,  but  in  such  a  way  as  to 
leave  it  open  to  the  official  assignee  afterwards  to  say  he  was  mistaken  in  the  supposi- 
tion that  it  was  an  available  claim. 

A  plan  of  distribution  should  contain  a  notice  of  any  property  coming  under  the 
^ogiuzance  of  the  official  assignee  down  to  the  very  instant  of  his  actually  filuig  the  plan. 


^    I 
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,^^^^      the  Insolvent  Court  at  Geelong,  and  it  appears  that  the  plan  of 
Insolyenct.    distribution  would  not  have  been  received  without  that  pay- 

Ex  parte      ^®^^     ^^^  details  of  the  sum  are — ^**  Advertising  under  tiie 

Bank  op      «  Act,  14s. ;  drawing  advertisements,  5s. ;  order  of  confizma- 
In  re      '  '^  tion,  5s. ;  filing  plan  of  distribution,  Is."     As  the  subject 

Plowbh.  jias  been  brought  before  me,  I  have  made  some  enquiries  about 
these  fees,  and  wish  to  express  my  view  as  to  their  proprie^. 
The  first  item  of  14s.  is  charged  by  the  newspaper,  and  is 
properly  claimed  by  the  clerk  who  has  to  pay  it.  The  next 
item,  for  drawing  advertisements,  I  was  disposed  to  think 
properly  chaigeable  under  the  item  in  the  schedule  of  fees — 
''  For  drawing  and  inserting  each  advertisement,  2s.  6d."  0^ 
These  fees  have  been  regularly  demanded  and  paid  for  yean 
past,  both  at  Greelong  and  in  Melbourne.  But  upon  conferring 
with  the  Chief  Commissioner,  he  thinks  that  this  is  an  un- 
warrantable charge,  and  that  the  item  in  the  schedule  of  fees 
relates  only  to  the  advertisement  of  the  original  sequestration ; 
and  he  thinks  it  is  not  the  duty  of  the  derk  of  the  Insolvent 
Court  to  insert  these  advertisements,  but  that  of  the  official 
assignee.  I  should  notice  as  to  all  these  fees  that  the  gentle- 
men who  receive  them  have  no  personal  interest  in  the  matt^, 
inasmuch  as  they  all  go  into  the  coffers  of  the  Government ; 
and  I  feel  a  great  difficulty  about  relaxing  fees  which  have 
been  for  such  a  length  of  time  demanded,  as  it  might  be 
considered  by  the  Audit  Commissioners  an  improper  relin- 
quishment of  the  right  of  the  Government  I  therefore 
do  not  express  any  opinion  myself  as  to  tMs  item,  but  the 
Chief  Commissioner  has  doubts  as  to  its  propriety.  As 
to  the  charge  for  the  order  of  confirmation,  I  have  conferred 
with  the  Chief  Commissioner,  and  both  he  and  I  think  that 
the  proper  charge  would  be  2s.  6r2.  and  not  5s. ;  that  it  comes 
under  the  clause  in  the  schedale  '^  For  making  every  necessary 
''  application  and  report  to  the  Court  or  a  Judge,  and  minute 
"  of  the  order  thereon,  ^s,  6<£.,**  and  not  under  the  previous 
clause,  '^For  the  Judges  order  thereon,  6s^^  which  refers 
to  the  order  on  the  petition  for  sequestration.    Lastly,  as  to 

{J)  7  Vio„  No.  19,  SSchedale  A. 
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the  fee  of  Is.  for  filing  the  plan  of  distribution,  the  Chief        1868. 

Commissioner  informs  me  that  that  has  been  claimed  only    iirsoLTxifOT. 

under  the  general  rule  of  Sir   WiUiam  A* Beckett,  directing      „     ~ 

that  the  scale  of  charges  shall  be  the  same  as  on  the  Com-      Bank  of 

mon  Law  side  of  the  Court  (A).     Both  the  Chief  Commis-    ^^^^^"^"^ 

sioner  and  I  concur  in  thinking  that  that  rule  has  no  reference      Flowxb. 

to  fees  in  the  office,  but  only  to  solicitors'  charges  for  the 

conduct  of  business,  and  I  do  not  think  that  the  Court  could 

by  any  rule  or  order  exact  an  additional  fee  to  those  prescribed 

by  the  Act.     I  therefore  think  that  that   Is,  is  an  illegal 

fee,  and  ought  not  to  have  been  charged  at  all.     There  is  thus 

at  all  events  8a.  Qd,,  and  perhaps  Ss.  Qd.y  which  I  am  disposed 

to  think  improperly  chained.   But  assuming  that  these  charges 

are  illegal,  the  question  is,  ought  the  official  assignee  to  be 

made  personally  responsible  for  these  charges,  and  I  cannot 

concur  in  the  view  that  he  ought.      He  could  only  have 

relieyed  himself  from  this  demand,  rightly  or  wrongly  made, 

at  an  expense  very  considerably  greater  than  the  amount  of 

the  improper  demand,  and  I  therefore  do  not  think  that  this 

sum  of  JSl  5s.,  or  any  part  of  it^  should  be  disallowed  to  him. 

The  next  item  disputed  is  the  sum  of  £1  10s.,  paid  to  the 
accountant  of  the  official  assignee,  for  preparing  the  plan  of 
distribution  in  question.  Of  this  fee,  according  to  the  affidavit 
of  the  accountant,  he  paid  out  of  pocket  for  parchment  for  the 
plan,  it  having  been  engrossed  several  times  in  consequence  of 
alterations,  9s. ;  for  searches  in  the  estate,  2«. ;  and  cab  hire 
to  and  from  Court,  4«.  That  leaves  159.  to  the  accountant 
himself.  This  is  not  the  case  of  the  employment  of  an 
accountant  to  investigate  difficult  books  of  account  of  the 
insolvent,  but  to  make  out  this  plan  of  distribution.  That  I 
think  is  a  duty  which  the  official  assignee  ought  to  perform 
for  himself.  He  is  allowed  a  very  liberal  percentage  for  his 
care  and  trouble,  and  I  do  not  understand  why,  after  that,  he 
is  to  charge  for  every  person  he  thinks  fit  to  employ  in  assisting 
him  in  doing  his  proper  duties.  If  it  were  for  clerical  assist- 
(k)  Skinner's  Iiuolvency  Acts,  p.  78,  r.  20. 
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1863.  gjj^ce,  I  would  be  dispoaed  to  allow  it    An  official  asdgnee 

Ifbolyxnot.  may  not  be  supposed  to  write  a  clerk's  hand,  bat  this  is  a 

jS^^~Zirte  ^^  ^^  intellectual  duty  wiiich  the  official  assignee  ought  to 

Bakkof  be  able  to  discharge  himself.      I  shall,  therefore,  diBallow 

Australasia.  .,     .. 

jj^  ^g  tne  Item. 


Flowbb. 


With  respect  to  the  next  item  objected  to  of  £2  d«.  for 
petty  expenses,  the  affidavits  shew  that  the  actual  disbune- 
ments  amount  to  more  than  that  sum.  I  shall  not,  thetefixe, 
disallow  that  item. 

The  last  objection  is  that  the  plan  of  distribution  does  not 
include  the  interest  of  the  insolvent  in  a  sum  of  £35,000 
derivable  under  a  will,  and  payable  on  the  death  of  his  mother. 
As  to  property  of  this  kind  passing,  the  words  of  the  53ni 
sec.  of  the  5th  Vic.,  No.  17,  are  very  general,  by  which  all 
property  wheresoever  situate,  and  of  whatsoever  nature,  passes 
to  the  official  assignee,  and  my  impression  woidd  be  that 
property  of  this  kind  would  pass.  I  am  not  prepared  to  ay 
that  it  would  pass  in  this  sense,  that  the  courts  in  England 
would  recognise  his  right  to  sue  there,  but  so  fiir  as  we  aie 
concerned,  I  think  the  property  in  question  has  passed  to  the 
official  assignee.  One  of  the  excuses  for  this  not  being  inserted 
is,  that  the  plan  was  to  a  certain  extent  prepared  before  the 
official  assignee  got  information  of  this  property ;  but  I  think, 
down  to  the  very  instant  of  his  actually  filing  the  plan  of  dis- 
tribution, he  should  have  noticed  any  such  property  if  it  came 
under  his  cognizance.  The  circumstances  of  this  case  com- 
pletely negative  the  idea  of  there  being  any  attempted  conceal- 
ment of  this  property.  Mr.  Flower ^  the  only  person  who  had 
any  information  upon  the  subject^  seems  to  have  acted  moet 
candidly  and  creditably  in  giving  ioformatiouy  both  to  the 
official  assignee  and  to  the  agent  of  the  creditor  most  opposed 
to  him  in  the  insolvency.  I  think,  however,  that  whenever 
an  official  assignee  has  notice  of  a  claim  of  this  kind,  he  ought 
to  notice  it  in  the  plan  of  distribution,  but  in  such  a  my 
as  to  leave  it  perfectly  open  to  him  afterwards  to  say  he 
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was  mistaken  in  the  supposition  that  it  was  an  ayailable        IBGS, 
cWm.  Ikboltikot, 

JSx  parte 
I  shall  direct  the  plan  of  distribution  to  be  amended  with      Bank  ot 

reference  to  ISs.  of  the  item  charged  for  accountant's  fee,  and      ^*jnr«*^^^ 

with  reference  to  noticing  this  contingent  daim  to  the  sum  of      Flowxb. 

Jgd5,000. 

This  application  is  partiy  successful  and  partiy  not  so.  The 
objections  raised  are  certainly  rather  petty,  but  I  think  I 
ought  not  to  discourage  creditors  in  bringing  forward  objec- 
tions to  plans  of  distribution,  and  upon  the  whole  I  shall  leave 
the  parties  to  abide  their  own  costs. 


Ex  PABTE  GEORGE  ROLFE  and  EDWARD  BAILEY, 
In  be  WILLIAM  RUTLEDGE  &  CO.,  Insolvents, 

AND 

In  bb  FLOWER,  SALTING  &  CO.  ^^^  28. 

-py_  September  21. 

X  HE  Judgment  of  the  fdU  Court  on  appeal  in  this  case  is  xhe  right  of 

reported  anfo  p.  25.    That  judgment  was  delivered  on  the  12th  J^P^^^^^ 

of  May.  under  15  Vtc., 

No.  10,  sec 
38,  is  not 
Mr.  Holroyd  now  (28th  May)  moved  for  leave  to  appeal  taken  away 

to  the  Privy  Council  from  the  judgment  of  the  full  Court —  i^  Council  of 

Although  the  Order  in  Council  U)  limits  the  time  to  appeal  J^^'^®' 

to  fourteen  days;  under  the  local  Act^  15  Vic^  No.  10,  sec.  33,      

thirty  days  is  given.     It  is  impossible  for  the  Order  in  Council  obtained  117*11 

to  over-ride  the  Act  16  Vic,,  No.  10,  nor  was  it  intended  so  to  creditor  for 

£288  to  ex- 
punge a  proof 

of  debt  of  a  creditor  for  £&3,587,  was,  on  appeal  t9  the  fall  Court,  discharged.    On  an 

iqppUcation  under  15  Fie.,  No.  10,  sec.  83,  for  leave  to  appeal  to  tbe  Privy  Council^ 
MM,  by  tbe  fnll  Coiurt,  reversing  the  decision  of  tbe  primary  Judge,  tbat  tbe 

matter  in  issue  was  of  sufficient  amount  witbin  section  33,  and  leave  to  appeal  granted. 

(0  Ord.  in  CoL,  9th  Jime,  1860,  Tic  i3ho.  €hu.  1860,  p.  1797. 
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1863. 

Insoivbnct. 

jEx  parte 

rolvb  akd 

Bailey. 

In  re 

BUTLEDaX 
AVD  Co. 


do,  inasmach  as  the  Order  itself  recites  and  refers  to  the  Act 
No.  10,  and  this  motion  is  within  the  time  fixed  by  that  Act. 

Mr.  J,  W.  Stephen  for  Messrs.  Flower^  SdUmg  d  Co,,  oontra. — 
The  power  of  Her  Majesty  to  make  Orders  in  Conndl  under  tlie 
7th  and  8th  Vk,y  cap.  bdz,  under  which  the  Order  in  question 
was  made,  was  expressly  reserved  by  the  Act  15  Fie.,  No.  10. 
This  Order  does  in  e£fect  over-ride  the  provisions  of  that 
Act  as  to  appeals ;  and  all  appeals  must  now  be  governed  by 
the  Order  in  Council.  Even  if  the  intending  Appellants  are 
right  in  point  of  time,  the  subject-matter  in  issue  between  the 
parties  is  not  sufficient  within  the  Act,  which  requires  that  the 
matter  in  issue  should  amount  to  £1,000  sterling  in  valne  (n). 
The  words  '^  matter  in  issue  "  must  mean  in  issue  between  the 
parties.  Here  the  amount  of  Messrs.  Eolfe  4r  BaUey^s  debt  is 
only  £288.  That  is  the  whole  amount  of  their  interest  in  the 
subject-matter  of  the  appeal,  and  that  is  not  snffident  within 
the  Act. 


Ms.  Justice  Molesworth. — I  do  not  think  the  right  of 
appeal  under  the  33rd  section  of  the  Colonial  Act  is  taken 
away  by  the  Order  in  Council.  Affirmative  statutes  upon  the 
same  subject  are  generally  cumulative.  The  Order  in  Coondl 
recites  the  15  Vic,  No.  10,  and  does  not  attempt  to  repeal  it, 
but  makes  other  provisions  in  addition  to  it.  I  therefore  think 
that  under  the  33rd  section  the  present  applicant  would  be  in 
time.  There  then  comes  the  question  of  the  amount  of  the 
matter  in  issue.     Upon  that  I  do  not  feel  so  satisfied. 


Mr.  Holroyd  in  reply  upon  this  point.  This  is  an  applica- 
lion  to  expunge  a  proof  of  debt  by  Messrs.  Flower,  Salimg  ^ 
Co.y  for  £53,587,  and  that  sum  is  the  amount  of  the  matter  in 
issue.  It  is  true  that  Messrs.  Rolfe  4r  Bailey  are  creditors  only 
for  £288,  but  the*  question  of  their  proof  is  not  in  any  way 
in  issue.  Supposing  the  decision  of  the  fuU  Court  had  been 
adverse  to  Messrs.  Flotcer,  Salting  d  Co,,  and  they  had  desired 

(m)  16  Vic,  Ko.  10,  sec.  83. 
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to  appeal,  they  would  clearly  have  been  entitled  to  do  so ;  for       v^^^ 

the  subject  matter  in  issue,  as  £gu:  as  they  are  concerned,  is  the  Inbolyskct. 
allowance  or  disallowance  of  their  proof  for  £53,587  ;  and  it      SsTparte 

could  not  be  intended  that  there  should  be  a  right  of  appeal  on  Rolfb  axd 
one  side  and  not  on  the  other.  /,» ^ ' 

BUTLEDaX 
AXTD  Co. 


Mb.  Justice  Molesworth  ; — 


It  appears  to  me  that  the  framers  of  the  clause  of  the 

Act  giving  the  right  of  appeal  to  Her  Majesty  in  Council,  had 

not  at  all  in  view  a  question  such  as  now  arises,  where  a  very 

huge  creditor  is  assaUed,  as  to  his  demand,  by  a  comparatively 

small  creditor.     The  whole  language  of  the  clauses  is  founded 

upon  the  idea  generally  that  the  parties  on  both  sides  are 

fighting  about  the  same  thing — ^that  one  is  trying  to  get,  and 

the  other  to  withhold,   something  of  the  value  of  £1,000, 

which  may  make  it  doubtful  if  an  appeal  lies.     I  think  when 

we  come  to  deal  with  a  subject  matter  so  totally  different 

from  that  contemplated  by  the  framers  of  the  Act,  the  clause 

in  question  must  be  construed  with  some  liberality.     The  test 

of  the  right  must  I  think  be  as  to  one  or  other  party,  not  botL 

I  think  the  meaning  of  the  clause  is  that  the  right  of  appeal 

should  be  measured  by  the  stake  of  the  Appellant,  and  not  by 

that  of  the  Respondent  j  and  that  a  person  who  has  a  claim 

less  than  £1,000  most  not,  under  thia  Act,  subject  another 

person  to  the  inconveniencies  and  annoyances  of  an  appeal, 

because  that  other  person  has  a  very  much  larger  stake  in  the 

result.     Here  the  attempting  appellant  stands  upon  his  own 

basis  only ;  his  basis  is  £288  ;  and  I  do  not  think  an  appeal 

lies  in  this  case.     This  construction  may  involve  this  apparent 

difficulty,  that  an  appeal  might  lie  on  one  side  where  it  would 

not  lie  upon  the  other,  but  that  involves  no  hardship  where 

one  side  has  a  very  much  larger  stake  in  the  result  than  the 

other.    If  the  respondent  here  succeeded  on  the  appeal  he 

would  lose  by  the  delay  more  than  the  Appellants  claim. 
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^^^^^^  I  think  this  motaon  must  be  refosed,  and  that  the  ooets  of 

Ikbolyenot.    this  application  should  follow  the  result^  as  in  ordinaij 

JBx  parte 

ROLFB  AM)  Motion  refused,  with 

Bailey. 
In  re 

BUTLEDC^l  

ASD  Co. 

September  21.       Messrs.  Balfe  ^  Bailey  now  appealed  to  the  foil  Court  (») 
horn  the  above  Order  of  His  Honor  Mr.  Justice  Moleeworth. 

Sir  George  Stephen  and  Mr.  Holroydy  in  support  of  the 
appeal 

Mr.  J.  W.  Stephen,  Mr.  FeUows,  and  Mr.  Lowes,  for  MessES. 
Fhvoer,  Saldng  j*  Co,,  contra,  cited  Kerakoose  v,  Brooke  (o). 


The  Chov  Justice  :— 

In  this  case  there  was  an  application  by  creditors  to  expunge 
a  proof  of  debt.     A  rule  md  was  obtamed.    That  rule  was  dis- 
charged, and  an  appeal  to  the  Priyy  Council  was  sought  against 
the  judgment  dischaiging  the  rule.    The  actual  debt  of  the 
creditoiB,  Bolfe  ^  Bailey,  who  Bought  to  expunge  the  proo^  was 
under  £300 ;  and  the  amount  of  the  debt  which  they  sought 
to  expunge  amounted  to  seyeral  thousands.    The  litigants 
were,  to  a  certain  extent,  on  unequal  terms — ^the  interest  on  the 
one  side  amounting  to  hundreds,  and  that  on  the  other  side 
amounting  to  more  than  as  many  thousands.      It  may  seem 
ui^just  that  one  side  should  be  subject  to  a  series  of  attacks 
from  seyeral  creditors,  each  of  those  creditors  being  of  the 
smallest  amount ;  because  if  under  the  amount  required  by 
the  Act  it  may  just  as  well  be  JSl  only.    But  the  question 
is  really  one  of  jurisdiction,  and  nothing  else.     Aiguments  as 

(n)  Coram,      Stawell,      C.  J.,         (o)  14  Moore,  P.C.C.,  452;  S.C 
Barry,  J.,  and  WilliamB,  J.  8  Hoore,  Ind.  Appi.,  880. 
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to  coDTenience  or  inconyenience  we  must  disregard,  and  con-  ISCS. 
sider  simply,  has  the  Court  jurisdiction  to  grant  the  appeal  Iksolysnot. 
or  not  ;  because  if  it  has,  it  ought  to  exercise  it  subject  to 
certain  conditions,  which  are  matters  for  subsequent  con- 
sideration. This  question  of  jurisdiction  or  no  jurisdiction, 
depends  on  two  things  only — on  the  time  within  which  the 
application  for  leave  to  appeal  is  made  ;  and  on  the  amount  of 
the  matter  in  issue.  There  is  no  dispute  as  to  the  time  in  this 
case.  The  question  is  as  to  the  matter  in  issue;  and 
it  may  be  observed  that  no  controversy  arises  as  to  the 
words  of  the  Act.  It  must  be  conceded  that  if  the  decision 
had  been  the  other  way,  and  the  present  Bespondents  had 
desired  to  be  Appellants,  they  would  have  had  the  right 
to  appeal.  That  admits  that  the  Court  has  jurisdiction 
as  to  the  subject  matter  in  one  aspect ;  but  then  it  is  con- 
tended that  the  interest  to  be  regarded  is  only  that  of  the 
party  appealing,  and  that  in  fiust  the  right  to  appeal  turns  on 
the  party  who  applies.  I  cannot  concur  in  that  reasoning.  It 
appears  to  me  that  this  Court  has  either  jurisdiction  or  not  as 
to  the  matter  in  issue,  irrespective  of  the  person  who  applies. 
If  the  applicant  be  in  time,  and  the  Court  has  jurisdiction 
for  one  party  in  respect  of  the  matter  in  issue,  it  seems  to  me 
that  we  must  have  it  for  all  parties.  I  think  the  present  appeal 
should  be  allowed,  but  certainly  without  costs.  The  deposit- 
money  will  be  returned  to  the  Appellants. 


Mb.  Justice  Babbt: — 


At  the  first  blush  of  this  case  I  felt  disposed  to  think 
that  the  judgment  of  the  Court  below  was  right,  for  it 
seemed  to  me  that,  as  it  was  put,  the  matter  must  be 
&ir]y  regarded  as  involving  an  issue  very  limited  in  amount. 
But  on  the  extension  of  the  case  by  argument,  and  hearing  the 
whole  purview  of  the  matter,  and  reference  being  had  to  the 
Statute,  and  having  regard  also  to  the  amplitude  of  the  exercise 
of  jurisdiction  which  is  avowedly  entertained  upon  questions 
of  appeal,  I  have  come  to  the  conclusion  that  this  appeal 


56 


SUPREME  COURT:   VICTORIA. 


1863. 

IlTBOLYENCY. 

Tix  parte 

BOLPB  AinD 

Bailey. 
In  re 

BUTLBDGB 
AlTD  Co. 


should  be  allowed ;  but  I  cannot  go  so  far  as  completely  to 
upset  the  judgment  of  Mr.  Justice  Moleswarthj  with  all  its 
consequences,  that  is  to  say,  by  giving  the  costs.  I  think  this 
Court  would  do  right  to  abstain  firom  giving  costs. 

Mb.  Justice  Williamb  concurred. 


Appeal  allowed  wiUunU 


^ 


Mr.  Holroyd  applied  that  pending  the  appeal  no  further 
dividend  might  be  paid  to  Messrs.  Flower ,  Seating  S  Co. 

The  Chisf  Justice. — ^The  terms  upon  which  leave  to  appeal 
to  the  Privy  Council  will  be  granted  are  the  Appellant  giving 
security  for  costs  to  the  satisfM^tion  of  the  Master  to  the 
extent  of  £500.  We  have  no  power  to  restrain  the  Official 
Assignee  firom  paying  any  dividend  under  the  pLm  of  distri- 
bution. He  must  act  on  his  own  judgment  as  to  paying  anj 
future  dividends. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  ^  • 


1863. 

Ex  PARTE  THE  BANK  OF  AUSTRALASIA,  Iksolvbnct. 

In  re  WILLIAM  RUTLEDGE,  an  Insolvent.  ju^lG, 

—^  August  6. 

XVULE  nisi  obtained  by  the  Bank  of  Australasia^  creditors  Atanac\joani- 
who  had  proved  upon  the  estate,  calling  upon  Mr.  Webster,  f^  ^^^^plaTr*^" 
the  official  assignee,  and  Mrs.  Clara  McLaren,  who  claimed  to  for  £7000  and 
be  a  creditor  upon  the  estate,  to  shew  cause  why  the  plan  of  Jj^  b^Mra. 

distribution,  filed  herein,  should  not  be  amended,   on  th^J^cL-  a  ge- 

^^^red  creditor, 
grounds — (1)  That  the  official  assignee  had  improperly  charged  iBkpat  vala- 


the  estate  with  the  sums  of  £208  19».  and  £178  0*.  6d.  for  in^»  secu- 
costs  in  an  action  at  law  of  Flower  v,  Webster  (p),  and  (2)  that  admitted  as  a 
Mrs.  Mcharen  was  improperly  inserted  in  the  list  of  concur-  gt^lSinff  for 

rent  creditors,  as  a  creditor  for  £7500,  she  not  having  proved  further  proot 

The  official 
any  debt  on  the  estate.  assignee  sab- 

sequently  filed 
a  plan  of  dis- 
The  circumstances  of  the  first  ground  of  objection  suffi-  tribution,  in 

ciently  appear  in  the  judgment  of  the  Court.     The  facts  in  ^^J;^  ^^' 

connection  with   the    second  ground  of  objection  were  as  McL,  as  a 

follow : — At  an  adjourned  third  meeting  in  this   estate  a  £7500,  and 

daim  was  put  in  on  behalf  of  Mrs.  McLaren,  as  follows : —  ?^'?^^*^,*^/ 
^  dividend  of 

**  Clara  McLaren  of  Edgebaston,  in  the  County  of  Warwick  £968  16». ; 

"  in  England,  widow,  claims  to  be  a  creditor  on  the  above  estate  ^n^J"^^' 

"  for  £7000,  and  interest  thereon  at  the  rate  of  seven  per  cent,  of  the  plan, 

"per  annum,  from  the  31st  day  of  December,  1861,  for  which  ^^^^^  ^f 

"  she  holds  security,  value  at  present  unknown.     Dated,  &c."  "  Unrealised 

•^  *^  assets/  in- 

serted the 
following  item  : — "  Dividend  set  aside  for  Mrs.  McL^t  claim,  for  which  it  is  supposed 
*'  security  is  held  equal  in  value  to  the  amount,  £968." 

Keldy  that  the  plan  of  distribution  ought  to  be  amended  by  describing  the  dividend 
payable  to  Mrs.  McL.,  not  as  payable  absolutely,  but  only  upon  the  contingency  of  her 
valuing  her  security,  and  proving  for  the  balance. 


Circumstances  under  which  an  official  assignee  will  be  allowed  the  costs  of  onsaccess- 
ful  litigation  considered.  

Where  a  person  appears  as  a  creditor  on  a  plan  of  distribution  he  is — ^whether  he  has 
or  not  propeily  proved  his  own  debt — entitled  to  object  to  any  charges  made,  or  to  any 
other  creditor  included,  in  that  plan. 

(^)  Aide  Vol.  I.,  Law,  880. 
VOL.  II. — I.  E.  k  M.  F 
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The  Insolvent  was  examined  touching  this  claim,  and  admitted 
the  debt  was  due,  but  subject  to  the  security,  and  the 
claim  was  admitted  as  a  claim  only,  standing  for  fhither 
proof.  The  security  held  by  Mrs.  McLaren  was  subject  to  a 
prior  mortgage,  and  could  not  be  valued  until  the  prior  mort- 
gagee had  realised.  The  official  assignee  subsequently  filed  a 
plan  of  distribution,  in  which  he  inserted  Mrs.  McLaren  as  a 
creditor  for  £7500,  and  entitled  to  a  dividend  of  £968  15s. ; 
but  in  a  subsequent  part  of  the  plan,  under  the  head  of 
"  Unrealised  assets,"  inserted  the  following  item  : — "  Dividend 
''  set  aside  for  Mrs.  McLaren's  claim,  for  which  it  is  snppoaed 
''  security  is  held  equal  in  value  to  the  amount^  £968." 


Mr.  Moore  and  Mr.  Lawes^  for  the  official  assignee,  shewed 
cause  against  the  rule,  and  cited  Angier  v.  Stannard  (q).  In  f$ 
Gordon  (r),  In  re  YorsUm  ^  Webster  («),  In  re  Harper  (/), 
Ex  parte  Edmonson,  In  re  Thomson  (v). 

Mr.  J,  W.  Stephen  and  Mr.  Fellows^  for  Mrs.  McLaren^ 
also  shewed  cause.  An  objection  was  taken  by  them  that  the 
Bank  of  Australasia  had  no  locus  standi  to  oppose  the  plan  of 
distribution,  inasmuch  as  their  own  proof  was  bad  upon 
certain  grounds  set  forth  in  the  affidavits  in  opposition  to  the 
rule,  and  argued  at  length,  but  which  nut  having  been  dealt 
with  in  the  judgment  it  is  unnecessary  to  report. 

Mr.  Wood  and  Mr.  Holroyd  in  support  of  the  role. 

Cur,  adr.  wit. 


{q)  8  Myl.  k  K.,  566. 
(r)  Sydney  Reserved   Jadg- 
ments,  10. 


(*)  Ante  Vol.  I.,  I.  E.  &  M.,  133. 

{t)  Ih.,  86. 

(v)  81  L.  J.,  Bky.,  32. 
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This  is  a  rule  nisi  to  vary  in  two  respects  the  plan  of  distri- 
bution lodged  by  the  official  assignee ;  one  as  to  the  official 
assignee  retaining  for  himself  the  costs  incurred  in  litiga- 
tion with  Messrs.  Flower,  Salting  d  Co. ;  and  the  other 
as  to  including  in  the  plan  a  debt  of  £7500  due  to  Mrs.  Auj^utt  6. 
McLaren. 


iHSOLYSKCr. 

JSx  parte 
Bank  OP 

AUSTBALASIA, 

In  re 
BuTLBDai. 


A  preliminaiy  objection  was  taken  on  behalf  of  Mrs. 
McLaren,  founded  on  an  alleged  defect  of  title  in  the  Bank, 
the  creditors  who  obtained  the  rule  nid ;  and  it  has  been 
insisted  that  their  debt  was  not  properly  proved,  and,  conse* 
quently  that  they  had  no  locus  standi  to  impugn  the  right  of 
another  creditor  to  be  placed  on  the  plan  of  distribution.  I 
do  not  think  this  class  of  objections  sustainable.  I  think  that 
where  a  person  appears  as  a  creditor  on  a  plan  of  distribution 
he  is  entitled  to  object  to  any  charges  made  or  to  any  other 
creditor  included  in  that  plan.  In  the  language  of  the  Act 
objections  may  be  taken  by  ^'  any  party  interested "  (w) ;  and 
whether  in  this  case  the  Bank  have  or  not  properly  proved 
their  own  debt^  I  think  they  are  **  parties  interested,"  and 
entitled  to  be  heard,  to  urge  the  objections  which  are  now 
brought  forward. 

The  first  objection  relates  to  the  costs  of  an  action  instituted 
by  Floicer,  Salting  d  Co.,  against  the  official  assignee,  and 
defended  by  him.  His  defence  was  unsuccessful,  and  he  now 
claims  both  his  own  costs  and  the  costs  of  the  Plainti£^  which 
he  had  to  pay.  The  official  assignee  and  his  solicitor  state  that 
they  enquired  about  the  facts  of  the  case  from  Mr.  Rutledge  and 
his  partners,  and  reduced  the  information  they  obtained  into 
the  form  of  a  case  for  counsel,  which  was  submitted  to  counsel 
of  eminence,  and  he  advised  that  the  action  ought  to  be 
defended.    The  case  has  been  laid  before  me,  and  the  opinion 


(w)  5  Vic.,  Ko.  17,  sec  89. 
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1863.         appears  to  me  in  the  main  correct.    Just  at  that  time  a 
Insolvency,    decision  of  the  Privy  Council  had  arrived  here  which    was 
■«         .        regarded  as  shaking  a  long  series  of  authorities  of  the  Courts 
Bank  of      both  here  and  at  Sydney.     The  learned  gentleman  who  gaTc 
In  re      *  ^^®  opinion  to  the  official  assignee  does  not  appear  to  have 
EuTLEDOE.     been  aware  of  that  recent  case,  or  his  opinion  might  have 
been  qualified  in  some  respects ;  but,  nevertheless,  his  opinion 
was  conformable  to  what  had  theretofore  been  the  current  of 
decision  in  these  colonies.     The  case,   however,   ultimately 
turned  upon  another  point  which  came  out  at  the  tnal,  that 
Mr.  Rutledge  had  undertaken  to  act  as  the  agent  of  the  mort- 
gagees, so  that  virtually  they  became  mortgagees  in  possession, 
and,  as  was  held  by  the  Court,  able  to  maintain  trover  for  com 
reserved  as  a  rent  and  received  by  the  mortgagor.     It  was 
upon  that  point  that  the  decision  of  the  Court,  of  which  I 
was  a  member,  turned  ;  and  I  must  say  that  although  I  concur 
in  that  judgment,  yet  it  was  a  state  of  facts  totally  new  to  mj 
experience,  and  I  do  not  think  there  is  any  reported  case 
upon  the  point.     I  therefore  think  that  in  this  case  there  was 
reasonable  pains  taken  before  embarking  in  litigation,   and 
that  the  official  assignee  acted  with  the  same  discretion  as  he 
properly  and  sensibly  would  have  done  in  a  matter  in  which 
his  own  interests  were  concerned.     The  sum  at  stake  was 
about  £4000,  a  large  amount  with  reference  to  the  J£300  and 
odd  of  costs  incurred.     It  has  been  urged  that  he  ought  to 
have  called  a  meeting  of  creditors  under  the  61st  section  of 
the  Insolvent  Act,  for  their  advice  as  to  defending  the  action, 
but  I  do  not  think  that  the  61st  section  embraces  such  cases 
as  this,  especially  where,  as  here.  Flower,  Salting  4'  Co,  were 
such  large  creditors,  that,  in  point  of  value,  they  would  have 
out- voted  all  the  others,  so  that  it  would  have  been,  in  &ct, 
asking  them  whether  their  own  demand  should  be  resisted. 
I  think  that  assignees  or  trustees  have  duties  to  minorities  as 
well  as  majorities,  and  that  they  would  not  be  bound  in  a 
great  many  cases  to  pursue  a  course  contraiy  to  their  duty  as 
trustees,  even  although   it    was    sanctioned  by  a  majority 
against  the  votes  of  the  minority. 


INSOLVENCY,  ECCLESIASTICAL,  A  MATRIMONIAL  CASES.  ^1 

There  was  a  case  somewHat  similar  to  the  present  before         1863. 
the  Sydney  Court,  In  re  Gordon,  in  which  the  Court  held    Ihbolvbncy. 
that,  under  circumstances   of  suspicion  as  to  a  claim  put      ^     ^ 
forward  against  a  portion   of    the    Insolvent's   assets,    the      Bank  of 
assignees  were  warranted  in  litigation  which  they  embarked  in         j^  ^^      ' 
for  the  defence  of  their  property,  and  that  they  should  be     Rutlbdge. 
allowed  the  costs  of  that  litigation.    In  the  case  of  Re  Were  (jr\ 
which  came  before  me,  I  disallowed  the  assignee  the  costs  he 
had  incurred  in  Equity  litigation.     But  I  did  so  on  the  ground 
that  so  far  as  he  had  succeeded  all  that  he  procured  might 
have  been  obtained  by  asking  for  it  without  litigation  ;  and 
as  to  the  part  in  which  he  was  unsuccessful,  his  success  would 
have  done  more  harm  than  good  to  the  creditors.     In  Peers  v. 
Ceeley  (y)  a  mortgagee,  selling  under  a  power  of  sale  in  his 
mortgage  deed,  misdescribed  the  property,  and  the  purchaser 
in  consequence,  having  instituted  litigation  against  him,  he 
sought  to  charge  his  mortgagee  with  the  costs  thus  incurred. 
There,  very  properly,  it  was  held  that  he  was  not  entitled  to 
do  so.    In  Leedham  v,  Cliawner  (z\  in  a  similar  case,  it  was  also 
held  that  such  costs  could  not  be  charged  by  the  mortgagee. 

Passing,  then,  to  the  objection  to  the  plan  of  distribution 
with  regard  to  Mrs.  McLaren's  claim,  it  appears  to  me  that 
the  39th  section  of  the  Act  is  imperative  as  to  requiring  that 
no  creditor,  having  security,  shall  be  allowed  to  prove  until  he 
put  a  value  upon  that  security.  The  only  document  legiti- 
mately before  me  with  reference  to  what  the  Commissioner 
did  in  the  matter  is  a  minute  of  his,  in  which  he  enters  Mrs. 
McLaren's  claim  as  a  claim  standing  for  further  proof.  Under 
the  43rd  section  the  Commissioner  might  have  given  specific 
directions  to  the  official  assignee  as  to  what  course  he  should 
pursue  with  reference  to  such  a  claim,  and  within  what  time 
it  should  be  substantiated.  He  seems  not  to  have  done  that, 
but,  however,  I  should  not  hold  the  official  assignee  as  charge- 
able with  error  if  he  had  done  anything  which  the  Commis- 

ix)  Sup.  Ct.  Vic,  16  Aug.,  1858.  (y)  15  Beavr,  209. 

{z)  4  K.  &  J.,  213. 
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1863.  sioner  directed  him  to  do.  What  lie  says  himself  is,  **  The 
Inbolyenoy.  '^  said  claim  was  admitted  as  such,  subject  to  a  further 
JSx  parte  **  affidavit  being  filed  respecting  the  said  security,  so  that  in 
Bane  op  <<  declaring  a  dividend  I  might  reserve  sufficient  assets  to  pay 
In  re  "  ^^^  ^  dividend  in  case  the  proof  should  finally  be  admitted 
RrTLKDOB.  « to  the  full  amount."  The  plan  of  distribution  which  he  has 
prepared  contains  under  the  heading  '^  Dividend  of  2&  Id.  in 
the  pound  "  a  list  of  creditors  for  whom  provision  is  made^ 
and  the  last  in  that  list  is  ^^McLaren^  Clara,  £7,500— 
'' JS968  \5a,y^  she  being  put  down  in  the  same  way  as  ail  the 
other  creditors,  as  to  whom  there  is  no  question.  There  is 
nothing  in  this  part  of  the  plan  which  strikes  the  share  of  the 
creditor,  intimating  any  doubt  or  question  as  to  her  daim. 
In  another  part  of  the  plan,  however,  there  is  a  schedule  of 
''  Unrealised  assets  reserved,"  and  amongst  them  is  "  Dividend 
"  set  aside  for  Mrs.  McLaren's  claim,  for  which  it  is  supposed 
"  security  is  held  equal  in  value  to  the  amount,  £968."  This 
treats  it  as  if  she  was  entitled  to  be  paid  the  £968  uncondi- 
tionally; and,  if  her  security  was  realised  afterwards,  that 
sum  would  then  become  a  part  of  the  assets  undisposed  of 
I  do  not  think  there  was  anything  unfair  or  improper  in  the 
intention,  but  what  has  been  actually  done  is  quite  inconsis- 
tent with  her  rights  and  with  the  direction  given  by  the  Com- 
missioner as  described  by  the  official  assignee  himself.  The 
Act  says  that  this  plan  of  distribution,  if  confirmed,  shall  be 
final  and  conclusive.  If  the  plan  is  confirmed  as  it  is  now  she 
would  be  entitled  to  £968  Ids,  without  ever  putting  a  value 
on  her  security.  There  has  been  a  mistake  by  which  the 
other  creditors  might  be  prejudicially  affected.  I  shall,  there- 
fore, direct  the  plan  of  distribution  to  be  amended  by  describ- 
ing the  dividend  payable  to  Mrs.  McLaren  not  as  payable 
absolutely,  but  oidy  upon  the  contingency  of  her  valuing  her 
security,  and  proving  for  the  balance.  This  is  the  only  varia- 
tion which  I  shall  make  in  the  plan,  but  it  is  one  of  some 
importance.  Mrs.  McLaren,  however,  has  raised  a  point 
which  has  involved  some  expense,  impugning  the  rights  of  the 
Bank,  as  to  which  she  has  failed,  and  I  think  on  the  whole  I 
should  direct  the  parties  in  this  case  to  abide  their  own  costa 
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1863. 
Inbolybnct. 


M 


Avffwt  6, 27. 


R.  WORTHINGTON  moved  for  an  Order  on  the  offi-  Upon  motion 
cial  assignee  to  pay  over  to  the  insolvent  the  surplus  remain-  q^  the  offidal 

inff  in  his  hands  after  payment  of  all  the  scheduled  debts,  a^igneeto 
"  ^  '^  pay  over  to 

The  date  of  the  sequestration  was  November,  1861.     [Moles-  the  insolvent 

worthy  J. — I  think  on  former  occasions  I  have  declined  to  !r®!?J?"*:„ 
'  remaining  in 

make  such  an  order,  and  have  left  it  between  the  of&cial  his  hands  after 
assignee  and  the  insolvent.     If  the  official  assignee  is  con-  all  the 
tent  with  such  indemnity  as  may  be  offered  he  will  hand  over  scheduled 
the  money  in  his  hands,  and  that  will  be  the  simple  way  of      M^ld,  that 
doing  it.]     There  have  been  advertisements  in  the  newspapers  **  ^^^^^  ^m- 
of  this  motion,  and  notice  of  it  has  been  served  upon  the  able  to  the 
official  assignee.     An  order  such  as  now  asked  for  was  made  the  official 

in  Re  MUner  (a).  assignee  to 

^  '  file  a  plan  of 

distribution, 

Cw.  adv.  vuU.  ^P«^  »f 

the  surplus, 

and  to  hand 

it  over  to  the 
insolvent  if 
the  plan  was 
*,       _  -  _  not  objected 

Me.  Justice  Molssworth  : —  to. 

This  was  an  application  to  direct  the  official  assignee  to  Augwt^l, 
hand  over  a  surplus  of  the  insolvent's  property  to  the  insol- 
vent. I  have  a  good  deal  of  difficulty  as  to  the  jurisdiction 
in  this  matter.  I  was  referred  to  a  case  before  Mr.  Chapmafiy 
when  sitting  as  Judge  I?i  re  Milnery  in  which  it  was  stated 
that  I  had  previously  made  an  order  in  the  case  upon  the 
subject,  partially  recognising  the  principle  of  directing  the 
official  assignee  to  hand  over  a  surplus  to  the  insolvent. 
From  my  notes  I  find  that  that  case  never  was  before  me  to 
decide.  A  rule  nisi  of  that  kind  was  obtained  from  some  other 
judge,  and  on  November  29th,  1859,  an  application  was  made 


(a)  Ante  Vol.  1. 1.  E.  &  M.,  p.  177. 
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1863.         to  me  to  enlarge  tHat  rale.     It  afterwards  came  on  before 

Inboltency.    some  other  jndge^  and  I  understand  was  discharged.     I  have 

r"""  no  trace  in  mj  notes  of  any  application  afterwards  before  me, 

Dic&soN.      and  I  haye  had  enquiries  made  in  the  office,  and  there  is 

no  trace  there  of  any  order  haying  been  made.     Mr.  C/u^man 

is  reported  to  say  that  he  conferred  with  me  on  the  snbjeet. 

I  haye  no  doubt  the  fact  was  so,  bat  it  has  not  impressed 

itself  upon  my  recollection. 

I  haye  had  a  good  deal  of  difficulty  in  dealing  with 
the  subject,  for  the  Act  makes  no  proyision  for  the 
means  of  effecting  the  final  winding  up.  On  the  whole, 
I  think  it  would  be  more  conformable  to  the  Act  to 
direct  the  official  assignee  to  file  a  plan  of  distribution 
now,  disposing  of  the  surplus,  and  to  hand  it  oyer  to  the 
insolyent  if  the  plan  is  not  objected  to. 

In  this  particular  case  I  find,  on  looking  at  the  insolyent*s 
schedule,  that  there  are  a  good  many  debts  stated  in  it  which 
are  not  referred  to  in  the  plan  of  distribution  as  paid  and  there 
are  seyeral  persons  not  provided  for  in  the  plan  of  distribution. 
First,  I  should  require  an  affidavit  that  the  insolvent  has 
obtained  his  certificate;  secondly,  an  affidavit  that  all  the 
debts  in  the  schedule  have  been  paid,  specifying  those  in  the 
schedule  which  do  not  appear  in  the  plans  of  distribution. 
Upon  these  affidavits  being  produced,  I  would  be  disposed  to 
order  the  official  assignee  to  file  a  plan  of  distribution,  appro- 
priating the  surplus  to  the  insolvent. 
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Ex  PARTE  EDWARD  KNOX. 
Ik  rb  WILLIAM  RUTLEDGE,  an  Insolybnt, 

AND 


1863. 

Ikboltbnct. 


In  eb  the  bank  OF  AUSTRALASIA.  August  18, 

14.27. 

-KuLE  nid  obtained  by  Edward  KnoXy  a  creditor  who  had  The  5  Fic.,No. 
preyed  upon  the  private   estate  of  WilUam  Rutledgey  calling  ^ot  require 

on  the  Bank  of  Australasia  and  the  official  assignee  to  shew  that  the  affi- 

•'  ^  dayit  valumg 

cause  why  the  debt  of  the  Bank,  proved  on  the  estate  for  the  the  creditors' 

sum  of  £3539  13s.,  should  not  be  expnnged  with  costs,  to  be  ^^^ 

paid  by  the  Bank,  on  the  grounds — (I)   That  the   Bank,  made  by  the 

after  the  sequestration  and  before  proof  of  their  debt,  sold  ^^  himself; 

part  of  the  security  held  by  them  :  and  (2)  that  Francis  G,  and  such  affi- 
*^  "  ^  '  ^  ^  davit  may  in 

Smiih,  who  had  made  the  affidavit  of  proof,  was  not  authorised  the  case  of  a 
on  behalf  of  the  Bank  to  prove  their  debt  or  value  their  ^'^^g^Jy 

security,  an  attorney 

under  power. 

From  the  affidavits  it  appeared  that   Mr.  Hawkins,  the      On  ^le  nui 

"^^  to  expunge  a 

local  manager  of  the  Bank  at  Belfast,  had  in  the  interval  proof  of  debt 

between  the  sequestration  and  the  proof,  contracted  with  a  ©/^  ^^|^"od 
Mr.  Davidson  for  the  sale  to  him  of  a  portion  of  the  property  creditors,  on 
comprised  in  the  Bank's  security.     This  contract  was  now  n)  that  the 

repudiated  by  the  Bank  on  the  ground  that  Mr.  Hawkins  was  ^a°^»  ^^^ 

,  the  sequestra- 

not  authorised  by  the  Bank  to  enter  into  it.  tion  and 

before  proof 
of  their  debt^ 
As  to  the  second  objection  it  appeared  that  the  Bank  was  Bold  part  of 

the  B6curit\r 

a  corporation,  whose  head  office  was  in  London.     By  power  i^^}^  i,^  ^^i^ . 

of  attorney  under  the  common  seal  of  the  Bank,  dated  the  ^^li^-L*^*^ 

5th  May,  1859,  J,  J,  Falconer  was  appointed  the  attorney,  had  made  the 

agent  and  superintendent  of  the  Bank  in  the  colonies  of  New  a®<^^**  ^^ 
^  *^  proof,  was  not 

South  Wales  and  Victoria,  with  power  to  prove  and  appoint  any  authorised  on 

person  to  prove  in  the  said  colonies  any  debt  due  to  the  Bank  ^^^  ^  ^^^ 

their  debt  or 
value  their  security. 

Meld,  (1)  that  the  bank  had  not  in  fact  entered  into  any  valid  contract  for  the  sale 
of  any  part  of  their  security ;  and  (2)  that  F,  G.  S.  was  duly  authorised  to  prove  for 
the  hank ;  and  rule  discharged  with  costs. 
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1863. 


JSx  parte 

Knox, 

Jn  re 

RuTLEDas. 


from  any  InsolTent ;  and  to  make  himself  and  appoint  anj 
Inboltenct.  person  to  make  any  affidavit  required  to  be  made  bj  or  on 
behalf  of  any  creditor  by  any  law  in  the  said  colonies  relating 
to  insolvency.  On  the  28th  May,  1862,  Falconer ^  by  letter, 
authorised  F,  G.  Smith  to  do  all  acts  which  might  be  neces- 
sary under  the  Insolvent  laws  of  Victoria  in  the  affairs  of  this 
estate,  and  to  attend  and  vote  at  any  meeting  of  creditors  as 
well  as  to  do  all  other  necessary  and  legal  acts  on  bebalf  of 
the  Bank.  By  deed  poll  of  the  5th  July,  1862,  Falcomr 
substituted  and  appointed  Smith  his  true  and  lawful  attorney 
for  him,  and  in  his  name  as  attorney  of  the  said  Bank  to 
prove  in  Victoria  any  debt  due  to  the  Bank  from  any  insol- 
vent, and  to  do  all  such  acts,  &c.,  as  he  should  deem  necessary 
or  expedient  in  the  premises.  On  the  7th  May,  1863,  SmiA 
swore  and  filed  the  affidavit  of  proof  on  behalf  of  the  Bank. 


Mr.  J,  W,  Stephen^  Mr.  Wood,  and  Mr.  Holroydj  for  the 
Bank  of  Australasia,  shewed  cause  against  the  rule. 

Mr.  BUling,  Mr.  Fellows  and  Mr.  Leaves,  in  support  of  the 
rule,  cited  In  re  Riordan  (6). 

Mr.  Moore  for  the  official  assignee. 

Cur.  adv,  vult 


Augutt  27.     Mr.  Justice  Molesworth  : — 

In  this  case  a  rule  niai  has  been  argued  before  me  to 
expunge  the  proof  of  the  Bank  of  Australasia,  on  two  grounds. 
First,  that  the  bank  having  a  mortgage  upon  part  of  the 
Insolvent's  property,  subsequently  to  the  insolvency  but 
before  proof,  sold  some  of  that  property ;  and,  secondly,  that 


(5)  Sup.  a.  Vic,  29th  July,  1859. 
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Mr.  Smithy  who  proved  on  behalf  of  the  bank,   was  not  1863. 

properly  authorised  to  prove.  Iitsolvevct. 


The  first  objection  has  been  met  bj  counsel  for  the  Bank  on 
three  different  grounds.  First,  thej  have  denied  the  authority 
of  Riordan's  case,  in  which  it  was  held  that  a  creditor  having 
in  the  interval  between  the  sequestration  and  the  proof 
realised  his  security  was  altogether  deprived  of  his  right  of 
proving  in  insolvency.  Secondly,  assuming  Riordans  case  to 
be  good  law,  they  insist  that  the  contract  which  was  actually 
entered  into  by  Mr.  Hawkins^  the  local  manager,  was  void 
within  the  Statute  of  Frauds ;  and,  Thirdly,  they  deny  Mr. 
Hawkinses  authority  to  bind  the  bank  by  any  contract  for  the 
sale  of  the  property.  I  rest  my  decision  on  this  objection, 
npon  the  last  of  these  three  grounds  ;  and  it  is  unnecessary, 
therefore,  to  express  any  opinion  on  the  other  two.  I  think, 
upon  the  evidence  before  me,  Mr.  HawJdns  had  no  authority 
to  enter  into  any  such  contract.  I  therefore  think  there  is  no 
contract  binding  the  Bank  to  sell  to  Davidson,  As  there  may, 
perhaps,  be  litigation  hereafter  as  between  Davidson  and 
HawkinSy  or  Davidson  and  the  Bank,  I  do  not  wish  to  enter 
further  into  the  question. 


£x  parte 
Knox, 
I»  re 

RUTLBDOB. 


With  reference  to  the  second  objection,  it  has  been  argued 
by  counsel  in  support  of  this  rule,  that  a  corporate  body 
holding  security  cannot  prove  at  all  under  the  89 th  section  of 
the  5th  Vicy  No.  17  ;  that  that  section  requiring  the  creditor 
to  value  his  security,  prevents  a  corporate  body  proving  at  all, 
inasmuch  as  a  corporate  body  cannot  make  an  affidavit.  I  do 
not  think  that  the  clause  itself  requires  that  the  affidavit 
should  be  made  by  the  proving  creditor  himself ;  but,  even  if 
it  did,  I  should  not  put  such  an  unreasonable  construction  on 
the  act  as  to  say  that  that  section  altogether  disentitled  the 
corporation  from  proving.  I  would  rather  say  that,  where 
there  is  a  clear  right  to  prove,  the  39th  section  if  it  involve 
the  doing  of  an  impossibility  by  a  corporate  body,  should  be 
rejected    altogether;    and  that  the    corporate  body  might 
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1863.         prove  under  the  36th  section,  discarding  the  restriction  nndcr 
Inbolvkkcy.    the  39th. 

Sx  parte 
Knox,  In  this  case  the  19th  section  clearly  gives  to  all  partner- 

Rtttlejdob.  ships  the  same  right  of  proving  as  creditors  which  individual! 
wonld  have.  This  company  is  out  of  the  jarisdiction,  and 
coupling  that  fact  with  the  1 9th  section,  and  the  10th  Tic^ 
No.  14,  sec.  6,  which  authorises  persons  out  of  the  jaiisdic- 
tion  to  act  hj  an  agent  here,  I  should  say  that  this  corpora- 
tion may  appoint  an  agent  here,  and  if  the  present  agent 
(Mr.  Smith)  is  duly  appointed,  that  is  sufficient.  I  have,  theD, 
to  consider  whether  Mr.  Smith  is  duly  appointed  as  the  agent 
of  the  bank.  His  agency  rests,  first,  on  the  power  from  the 
bank  to  Mr.  Falconer.  That  is  an  English  power  of  attomej, 
embracing  every  imaginable  state  of  law  in  the  different 
colonies,  so  far  as  it  could,  being  prepared  in  England,  and 
includes  an  express  power  of  substitution.  Mr.  FaJtotmer^ 
acting  under,  this  power  first  on  the  28th  of  May,  1862^ 
directed  a  letter  to  Mr.  Smith,  authorising  him  to  act  in  this 
particular  insolvency,  and  then  executed  a  genera]  power  of 
the  5th  July,  1862,  from  himself  to  Mr.  Smith ;  and  I  think, 
although  in  one  part  of  that  power  there  is  the  expression 
that  he  shall  act  in  the  name  of  Mr.  Falconer,  it  extends  to 
doing  everything  which  Mr.  Falconer  himself  could  have  done. 
According  to  that,  I  think  Mr.  Smith  the  authorised  agent  to 
prove  for  the  bank. 

Mr.  Falconer  appears  to  have  been  the  registered  attorney 
of  the  bank  imder  the  Act  18  Vic,,  No.  20,  and  Mr.  Swith 
was  not ;  but  the  last  clause  in  that  Act  saves  the  effect  of  all 
powers.  I  think  the  effect  of  that  is  that,  as  to  third  persons, 
the  person  having  the  registered  power  of  attorney  binds  the 
corporation  by  his  acts ;  but  it  does  not  say  that  nobody  else 
may  act  under  a  power  of  attorney  not  registered,  and  that^  as 
between  the  inconsistent  acts  of  two  attorneys,  the  act  of  the 
registered  attorney  will  have  validity  as  against  the  act  of  the 
attorney  not  registered. 
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For  these  reasons,  I  think  all  the  objections  against  the         1863. 

proof  in  this  case  are  untenable,  and  I  dismiss  the  rule  nisi    Iwsolvenot. 

with  costs,  to  be  paid  to  the  bank.  ^ 

Knox, 

In  re 

BUTLSDOB. 

Mr.  Moore  applied  for  the  costs  of  the  official  assignee, 
which  were  refused. 


Ik  the  Matter  of  THE  ST.  KILDA  AND  BRIGHTON 

RAILWAY  COMPANY,  and 
In  the  Matter  of  THE  ACT  OF  COUNCIL,  11  VIC- 

TORIiE,  No.  19. 

Ex  Parte  JABEZ  PLEVINS. 

V-ZrDER  nisi  for  compulsory  sequestration  under  11  Vic., 
No.  19,  made  bj  a  Judge  in  Chambers  upon  the  petition  of 
Jftbez  Plevins,  a  judgment  creditor  of  the  Company.  The 
act  of  insolvency  relied  on  was  the  non-payment  of  Mr. 
Plemn8*s  judgment  debt  within  fourteen  days  after  service 
upon  the  company  of  a  notice  requiring  immediate  pay- 
ment (sec.  4). 

Mr.  Moore  and  Mr.  Bunny  for  the  Company,  now  shewed 
cause.  This  Company  is  not  within  the  provisions  of  the 
Act,  11  Vic,,  No.  19,  and  cannot  therefore  be  wound  up 
under  it.  The  words  in  the  analogous  English  Act,  7  &  8 
Vic.,  cap.  cxi.,  are  "  any  commercial  or  trading  company," 
and  are  larger  in  their  operation  than  the  words  of  the 
Ck>lonial  Act,  which  are  ''any  incorporated  or  joint  stock 
company  now  or  hereafter  subsisting  or  carrying  on  any  trade 
or  business  within  the  colony."  This  Company  is  not  carry- 
ing on  'Hrade  or  business."  It  is  true  they  may  be  said  to 
be  carriers,  but  it  is  only  by  the  express  provision  of  the 
English  Bankrupt    Act,   that  carriers    are    made    traders. 


June  18,  23. 

July  6,  16. 

September  21, 

22,  30. 


A  railway 
company  in- 
corporated by 
Act  of  Council 
subsequently 
to  the  passing 
of  "The  Joint 
Stock  Com' 
panies^  W%r*d' 
int/'up  Act" 
11  Vic,  No. 
19,  held  not 
within  the 
provisions  of 
that  Act. 


Semble,  that 
though  the 
primary 
Judge  pro- 
bably has  a 
power  of  re- 
hearing in  the 
Equity  juris- 
diction, he 
has  no  power 
of  rehearing  a 
case  in  Insol- 
vency. 
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IlTflOLVBNCr. 

In  re 
St.  Kilda 

Aia> 
Briohtok 
Railway 
Company, 

Sx  parte 
PUBTINfl. 


[Moleswortht  J. — The  earlier  decisions  were  that  cuners  were 
not  traders  within  the  Bankrupt  Act,  bat  by  the  late  Act  tfaej 
are  made  so.]      In  no  case  has  a  Railway  Company  been  held 
to  be  within  the  English  Winding-np  Act;    and  although 
there  is  no  case  expressly  deciding  that  a  Railway  Companj 
is  not  within  the  Act,  all  the  cases  upon  the  English  Act  hire 
that  effect.     In  Ex  parte  Burge  {c),  a  Pier  Company  incorpo- 
rated by  Act  of  Parliament  with  power  to  levy  tolls  was  held 
not  within  the  Act.     In  Ex  parts  Spackman  (d),  an  Agricd- 
tural  Insurance  Company,  and  in  In  re  St.  James's  Club  (f),  a 
club,  were  held  not  to  be  commercial  or  trading  companies  or 
partnerships  within  the  Act.     In  Bright  v,  Hutton  (/)  and  in 
Ex  parte  Barber  (g),  abortiye  railway  companies  were  held 
within  the  Act,  but  there  the  railways  had  not  been  made  and 
no  public  inconvenience  would  result  from  the   companies 
being  wound  up.     If  this  company  be  wound  up  under  the 
Act,  the  result  will  be  that  the  railway  must  be  stopped  and 
the  public  be  depriyed  of  the  opportunity  of  using  it,  which  is 
against  public  policy.      Upon  this  ground  a  creditor  is  not 
allowed  the  remedy  of  either  foreclosure  or  sale  against  a 
railway  company ;    Fumess  v.  Caterham  Railway  Company  (A), 
Legg  v.  Mathieson  (j).     In  Upper  Canada  the  same  principles 
hare  been  applied  in  the  case  of  Herrick  v.  Grand  Trunk  BaH- 
way  (A:).     If  this  order  be  made  absolute,  the  official  assignee 
cannot  carry  on  the  railway  or  sell  it  as  a  railway,  for  the 
statutory  powers  given  to  the  company  to  impose  tolls  aad 
fares,  and  to  make  bye  laws  and  proceed  against  trespassers, 
will  not  be  transferred  to  him  or  to  a  purchaser  from  him,  snd 
upon  this  principle  it  has  been  decided  that  there  can  be  no 
receiver  appointed  of  a  railway  company;     BusseU  v.  East 
Anglian  Railway  Company  {I).      The  only  thing  the  official 
assignee  could  do  would  be  to  pull  up  the  rails  and  sell  than 


{c)  1  Be  G.  &  S.,  588. 
(<2)  lb.,  699. 

(e)  2  De  Q.  M.  k  G.,  383. 
(/)  3  H.  L.  Cas.,  341. 
(^)  1  Mac.  &  G.,  176. 


(A)  25  Beav.,  .614;  S.  C,  87 
lb.,  27. 
O)  2  Giff.,  71. 

Qc)  7  Upper  Canada,  L.  J.,  240- 
(0  8  Mac  &  G.,  125. 
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and  the  land  piecemeal ;  and  in  doing  that  he  wonld  be  in 
effect  repealing  the  Act  incorporating  the  company,  which 
proyides  that  the  railway  shall  be  kept  open  for  traffic. 

Mr.  J.  W.  Stephen^  Sir  G.  StepJien,  and  Mr.  FeUows  in 
sapport  of  the  Order  nisi.  It  is  unnecessary  to  consider 
whether  this  is  a  company  "  carrying  on  any  trade  or  busi- 
ness," because  it  is  clearly  a  company  ''  now  subsisting/'  and 
that  is  sufficient  to  bring  it  within  the  Act.  Railway  com- 
panies in  this  colony,  are  on  an  entirely  different  footing  to 
those  in  England.  There  they  are  public  highways  on  which 
any  person  possessing  a  locomotive  steam  engine  may  travel, 
on  payment  of  certain  tolls  ;  but  here  the  company  themselves 
are  the  only  persons  who  can  use  the  line,  and  they  being  in 
fact  insolvent  the  argument  ab  inconvenimti  does  not  apply. 
The  Act  makes  a  judgment  unsatisfied  an  act  of  insolvency, 
and  brings  the  company  within  the  scope  of  the  Insolvent 
Act)  and  it  is  not  for  the  Court  to  look  at  consequences,  but 
to  give  the  judgment  creditor  his  remedy.  The  tolls  to  be 
collected  on  this  line  are  not  '<  tolls  "  in  the  sense  understood 
m  English  Acts,  where  the  tolls  are  altogether  separate,  or 
may  be  separate,  from  the  operations  of  the  railway  company ; 
bat  under  this  company's  act  they  are  only  charges  for  the 
conveyance  of  passengers  and  goods  by  the  company.  The 
English  cases  cited,  therefore,  refer  altogether  to  a  different 
state  of  things  and  are  inapplicable  to  this  colony. 


1863. 

Ihsolvbnoy. 

In  re 
St.  Kilda 

AND 

Bbiohtok 
Railway 
Company, 

Ex  parte 
Plsvins. 


Cut,  adv,  vult. 


Mb.  Justice  Molbswobth  : — 

In  this  case  an  Order  nisi  was  obtained  by  a  creditor  of  the 
company  for  a  sequestration  of  its  property  under  the  Act  11 
Vic.f  No.  19,  sec.  4.  By  that  Act,  after  reciting  that  it  is 
expedient  to  extend  the  remedies  of  creditors  against  the  pro- 
perty of  incorporated  and  joint-stock  companies,  when  unable 


July  6. 
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1863.  to  meet  their  pecuniary  engagements,  and  to  facilitate  the 
IifsoLVENCT.  winding-np  of  their  concerns,  it  is  enacted  "  that  if  any  incor- 
porated or  joint-stock  company,  now  or  hereafter  sahsisting  or 
carrying  on  any  trade  or  business  within  New  South  Wales, 
shall  commit  any  act  which  by  this  Act  is  to  be  deemed  an 
act  of  insolFency  on  the  part  of  such  company  or  body,  the 
estate  of  such  company  or  body  shall  and  may  be  placed 
under  sequestration,  upon  the  petition  of  any  creditor  to  sach 
amount  as  is  by  law  requisite  to  constitute  a  sufficient  peti- 
tioning creditor's  debt,  in  the  same  manner  in  all  respects  as 
if  the  same  were  the  estate  of  an  individual  or  ordinary 
partnership  ;  and  the  Court  shall  and  may  proceed  thereon  in 
like  manner  as  against  other  insolvent  estates." 


St.  Kilda 

ASTD 

Brighton 
Railway 

COMPANT, 

Sx  parte 
PLBVors. 


I  think  that  this  railway  company  is  an  incorporated  or 
joint-stock  company  carrying  on  a  business ;  the  conveying 
of  passengers  or  goods  by  the  railway  carriages,  being  as 
much  a  business  as  that  of  any  coach  proprietor.  This  rail- 
way company,  however,  was  not  in  existence  in  the  year  11 
F^c.,  and  was  not  brought  into  existence  merely  by  agreement 
amongst  its  members  at  common  law,  or  under  any  Act  of 
Parliament  then  in  force,  but  it  is  the  creature  of  an  Act  of 
Parliament,  21  Vic.,  No.  42,  specially  framed  for  its  incorpo- 
ration ;  and  the  question  upon  which  it  appears  to  me  that 
this  case  should  depend,  is,  whether  it  is  consistent  with  the 
expressed  or  implied  objects  of  the  Act  No.  42,  that  the  com- 
pany should  be  subject  to  the  Insolvent  Act  5  Vic,,  No.  17, 
and  subsequent  Acts. 


The  system  of  the  Insolvent  Acts  is,  that  the  official 
assignee  is  at  once,  upon  failure  of  a  company,  invested  with 
its  entire  property ;  that  all  management  and  control  of  the 
former  proprietors  cease ;  that  the  official  assignee  carries  on 
the  business  for  such  time  only  as  is  absolutely  necessary  for 
winding  it  up,  and  then  disposes  of  the  property ;  and  the 
business  of  the  former  company  is  brought  to  a  perfect  termi- 
nation.    But  this  Railway  Act  seems  to  contemplate  a  traffic 
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carried  on  interminablj,  by  a  proprietary  sufficiently  large  to 
afford  the  material  for  a  democratic  constitution,  electing 
governing-  members  possessed  of  regulating  powers  to  be 
exercised  over  the  subscribers  and  officers  of  the  company 
and  the  public  using  the  railway.  The  company  formed 
under  it  seems  to  be  intended,  not  merely  to  be  carried  on  for 
the  emolument  of  its  proprietary,  but  to  perform  duties  to  the 
publia  The  Railway  Act  provides  for  the  company  borrow- 
ing money  upon  mortgage,  and  the  mortgagee  having  the 
remedy  of  a  receiver,  in  default  of  payment ;  but  it  does  not 
leave  it  to  the  company,  as  matter  of  cdmpact,  to  say  for  what 
arrear  of  debt  a  receiver  may  be  appointed,  but  says  in 
section  7,  as  a  matter  of  protection  to  the  public,  that  no 
receiver  shall  be  appointed  for  a  debt  under  £SfiOO.  This 
seems  hardly  consistent  with  permitting  a  general  creditor  for 
£50,  having  no  specific  lien,  to  bring  the  entire  business  to  an 
abrupt  and  final  close.  Section  35  of  the  Act  obliges  the 
company  from  time  to  time,  under  the  direction  of  the  Board 
of  Land  and  Works,  to  make  and  maintain  bridges  and  other 
works,  for  the  public  safety  and  convenience.  It  can  hardly 
be  supposed  that  it  was  intended  that  the  proprietary  should 
remain  subject  to  such  duties  after  being  dispossessed  of  the 
railway,  or  that  such  duties  should  be  imposed  upon  an  official 
assignee  appointed  willingly  or  unwiUingly  to  the  management. 
A  similar  observation  applies  as  to  many  clauses  adopted  from 
the  Railway  Clauses  Consolidation  Act  for  the  protection  of  the 
public  or  adjoining  landholders — such  as  sees.  47,  61,  62,  63, 
65,  68,  and  71. 


1868. 

Insoivency. 

In  re 
St.  Kilda 

AXTD 

Bbiohton 
Railway 
Company, 

Sx  parte 
Plsvins. 


As  to  the  Act  No.  42,  sees.  43  and  44  authorise  the  com- 
pany to  enforce  regulations  for  travellers  by  fines,  and  the 
former  prohibits  the  stoppage  of  the  traffic ;  47  imposes  the 
duty  of  carrying  the  public  mails,  49  of  troops,  all  as  required 
by  the  Gk)vemment.  Section  60  requires  the  company  from 
time  to  time  to  maintain  avenues  for  the  Hobson's  Bay  Railway 
Company  to  the  railway.  Section  61  binds  the  company  to 
enter  into  traffic  arrangement  with  other  railway  companies. 
VOL.  II. — I.  B.  ds  H.  G 
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1868.  The  Act  No.  83,  amending  No.  42,  imposed  vay  heary 

iKBOLYEircT.    penalties  in  bnlk,  and  from  day  to  day  upon  the  company  if 

Z  the  railway  were  not  open  for  traffic  at  a  fixed  time,  and  if  a 

St.  Kilda     doable  line  of  rails  on  a  part  of  its  course  were  not  completed 

Bbighton     ^^  another  time.      It  is  difficult  to  conjecture  how  the  Legis- 

Railway      lature  could  have  intended  such  provisions  would  be  carried 

'      out  either  by  the  members  of  the  company  dispossessed,  or  an 

fl.ETiKs.      official  assignee  succeeding  them.     What  substitute  could  be 

found  for  such  a  governing  body,  or  for  the  whole  constitution 

of  the  railway  company,  if  the  railway  were  in  the  hands  of 

the  official  assignee  or  of  purchasers  from  him  f 

On  the  whole,  it  seems  to  me  that  the  11  Vic,  No.  19,  is 
inapplicable  to  a  company  created  by  a  subsequent  Act  of 
Parliament,  especially  where  the  provisions  and  policy  of  the 
subsequent  Act  are  so  inconsistent  with  the  company  being 
subject  to  the  Insolvent  Acts. 

The  language  of  the  British  Act  7  &  8  Vic.,  cap.  cxi.,  from 
which  our  11  Vic.,  No.  19,  was  in  a  great  degree  copied, 
would  embrace  companies  formed  under  subsequent  acts  under 
the  words  "  any  commercial  or  trading  company  now,  or  at 
any  time  hereafter,  incorporated  by  charter  or  Act  of  Parlia- 
ment.'* But  under  it,  the  Courts  have  doubted  about  applying 
provisions  of  winding-up  to  companies  like  railway  companies, 
the  doubt  arising  from  the  ambiguity  of  the  words  ^  com- 
mercial or  trading/'  Ex  parte  Burge,  a  pier  company  ;  Ex 
parte  Spackman,  a  company  for  the  insurance  of  cattle.  In 
Bright  V,  RiUton,  a  projected  abortive  railway  company,  was 
held  subject  to  the  Winding-up  Acts ;  but  in  the  opinion  of 
the  judges,  it  is  left  doubtful  if  a  company  formed  for  making 
a  railway  was  so  subject.  In  Ex  parte  Barber,  Lord  CoUen- 
ham  decided  that  a  projected  railway  company  was  subject  to 
7  &  8  Vic.,  cap.  cxi.  He  seems,  according  to  Bright  v,  HuUon, 
to  have  afterwards  doubted  the  propriety  of  that  decision,  but 
the  difficulty  in  both  those  cases  was  as  to  applying  the 
Winding-up  Act  to  incomplete  companies.     As  to  such,  the 
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arguments  of  public  policy  against  stopping  the  traffic  of  an 
actual  railway  are  inapplicable.  In  Fumess  v.  Caterham 
Railway  Company ^  it  was  decided  that  a  creditor  had  not  the 
remedy  of  either  foreclosure  or  sale  against  a  railway  company. 
My  view  of  the  stoppage  of  a  railway  being  contrary  to  public 
policy  seems  to  be  in  accordance  with  these  authorities,  but 
the  difference  in  the  language  of  the  British  and  colonial  Acts 
seems  to  me  to  make  the  English  decisions  comparatively 
unimportant 


1868. 

Insolyxnot. 

In  re 
St.  Eilda 

▲ND 

Bbightok 
Railway 
CoMPAirr, 

Ex  pcnie 

FZiXTINS. 


The  creditor  in  this  case  seems  to  have  been  baffled  in 
seeking  payment  of  a  just  demand  by  the  uncommon  legal 
character  of  the  company  indebted  to  him,  and  by  this  order 
nut  to  have  raised  a  question  before  undecided.  Therefore  I 
think  it  would  be  harsh  to  subject  him  to  costs  ;  so  I  shall 
discharge  the  order  without  costs. 

Order  nisi  discharged,  withmU  Casta, 


Mr.  Fellows  now  applied  for  a  re-hearing  of  the  case,  on  a 
point  not  brought  before  the  Court  on  the  former  aigument. 
By  the  Constitution  Statute  18  &  19  Vic,  cap  It.,  sec.  3,  it  is 
provided  that  the  provisions  of  the  13  <&  14  Vic.,  cap.  lis.,  and 
the  5  &  6  Vic.,  cap.  Ixzvi,  respecting  the  Royal  Assent  to 
bills,  shall  apply  to  bills  to  be  passed  after  the  New  Constitu- 
tion. By  13  &  14  Vic.,  cap.  lix.,  sec.  12,  the  provisions  con- 
tamed  in  the  5  &  6  Vic.,  cap.  bcrvi.,  with  regard  to  the  Royal 
Assent  to  biUs  are  made  to  apply  in  Victoria,  and  by  the  last 
mentioned  Act^  sec.  31,  the  Gbvemor  is  to  declare  his  assent 
or  otherwise  according  to  his  discretion,  '^  but  subject  never- 
theless  to  such  instructions  as  may  from  time  to  time  be  given 
in  that  behalf  by  Her  Majesty."  One  of  the  instructions  to 
the  Governor  as  to  assenting  to  bills  is  as  follows  : — ''  You  are 
more  especially  to  take  care  that  no  Act  whatever  be  sus- 
pended, altered,  continued,  revived,  or  repealed  by  general 

o  2 
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words,  but  that  the  title  and  date  of  such  Act  so  suspended, 
altered,  continued,  revived,  or  repealed,  be  particularly  men- 
tioned and  expressed  in  the  enacting  part "  (m).  Now  if  by 
virtue  of  the  St,  Kilda  and  Brighton  Railway  Comptmys  Act, 
that  Company  is  not  to  be  subject  to  the  Wifiding-up  A^,  11 
Ftc.,  No.  19,  then  that  Act  is  so  far  as  relates  to  this  Com- 
pany repealed,  for  the  words  of  that  Act  are  "any  incor- 
porated or  joint-stock  company  now  or  hereafter  subsisting 
within  the  colony."  The  (xovemor's  instructions  are  by 
reference  incorporated  into  the  Imperial  Act  as  to  assenting  to 
bills,  and  he  is  bound  to  follow  those  instructions  or  the  Act  to 
which  he  has  assented  is  invalid  ;  and  this  \&  a  point  which  the 
Court  will  take  cognizance  of.  Bank  of  Australasia  v.  Nias  (n), 
Devine  v.  Holloway  (6).  \^Loles^porthy  J. — I  have  a  good 
deal  of  doubt  whether  this  is  an  implied  repeal  of  the  Act] 
If  it  is  not  repealed  it  must  be  in  force  as  to  this  Company. 


Me.  Justice  Molesworth. — It  woidd  be  more  convenient 
if  a  question  of  this  kind  were  raised  by  an  appeal.  In  the 
Equity  jurisdiction,  I  have  a  power  of  re-hearing  probably ; 
but  I  do  not  think  I  have  any  power  of  re-hearing  a  case  in 
insolvency. 

Application  r^fiad. 


Sept.  21,  22.        ^®  petitioning  Creditor  now  appealed  to  the  full  Coort  (/) 

from  the  Order  of   Mr.  Justice  Molesworth  discharging  the 

Order  nisi. 

Mr.  J.  W.  Stephen,  Mr.  Wood,  and  Mr.   Fellows  for  the 
Appellant,  P levins. 


(m)  Govemor'8  Instructions.— 
Votes  Leg.  Co.  Yic,  Sess.,  1855-6, 
(C.  4.),  Vol.  II.,  p.  608.       • 

(»)  16  Q.  B.,  717. 


(o)  14  Moore,  P.  C.  C,  290; 
S.  C,  9  W.  B.,  642. 

(p)  Coram  Stawell,  C.  J.;  Bar- 
ry, J. ;  and  WUUame,  J. 
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Mr.  Moore  and  Mr.  Bunny  for  the  Respondents,  the  St.        1863. 
KUda  and  Brighton  RaiUvay  Company,  Insoltekot. 

In  re 
The  following  cases  were  cited  in  addition  to  those  referred     St.  Kilda 

to  in  the  Court  below,  viz.,  by  the  Appellants — Pallister  v.  Bbiohton 
Mayor  of  Gravesend  (q) ;  and  by  the  Respondents — In  re  The  jRa.ilwat 
Direct  London  and  Portsmouth  Railway  Company  (r),  .       -g,^    ^^^ 

PLEYnrs. 

Ctur,  adv.  vuli. 


The  Chief  Justice  :—  September  30. 

This  was  an  appeal  from  a  decision  of  the  Judge  in  Equity, 
discharging  an  Order  nis?,  obtained  to  have  the  company 
wound  up  under  the  11  Vic.,  No.  19.  That  Act  varies  in 
its  terms  from  the  corresponding  English  statute.  According 
to  the  decisions  upon  the  English  statute,  it  appears  to  me 
extremely  doubtful  whether  a  railway  company,  irrespective 
of  any  special  clauses  which  may  be  contained  in  its  particular 
Act  of  incorporation  would  fall  within  the  spirit,  if  within 
the  words  of  that  statute.  Very  great  doubt  is  raised  by  the 
Master  of  the  Rolls,  Lord  Langdale^  in  the  case  to  which  we 
have  been  referred,  In  re  The  Direct  London  and  Portsmouth 
Railway  Company.  That  case  came  before  him  immediately 
after  the  passing  of  the  Act  amending  the  first  Act,  and 
expressly  declaring  that  the  first  Act  was  not  to  be  held  to 
extend  to  railways ;  and  the  Master  of  the  Rolls  there  expresses 
an  opinion  not  in  so  many  words  but  from  which  it  is  to  be 
inferred,  that  the  enactment  was  a  declaratory  Act,  and  was 
merely  declaring  the  law  as  it  stood  before  the  Statute  was 
passed. 

The  words  of  our  Act  are  unquestionably  larger  in  one  sense 
than  those  of  the  English  Statute,  but  I  do  not  think  that  that 

(g)  19  L.  J.  (N.S.)  C.  P.,  358.  (r)  12  Beav.,  269. 
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materially  affects  the  question.  The  questioii  is,  wlietli«r  those 
Insoltbncy.  words  taken  with  the  whole  object  and  parview  of  the  Act 
leave  any  fair  and  reasonable  doubt  that  this  Act  was  not 
intended  to  be  applied  to  railway  companies.  It  has  been 
said  in  argument  that  we  are  to  ^ply  this  Act  in  all  cases,  no 
matter  what  the  result  may  be,  but  I  cannot  concur  in  that 
idew.  Lord  Justice  Knight  Bruce  in  two  cases  expressed  an 
opinion  that  the  statute  was  not  to  be  applied  unless  it  was 
clear  beyond  all  doubt,  and  I  think  there  are  sufficient  reasons 
for  declining  to  apply  it  in  the  present  case ;  although  as  a 
general  rule,  no  doubt,  persons  who  fall  within  the  terms  of  a 
particular  statute  are  to  be  bound  by  it. 


In  re 
St.  Kilda 

AND 

Bbiohton 

Railway 

Ck)MPAirT, 

Sx  ports 
Putins. 


The  Act  enables  either  the  Company  itself  or  a  creditor  to 
effect  a  certain  object.     I  at  first  supposed  that  it  might  have 
been  held  to  apply  so  far  as  creditors  were  concerned,  and  the 
Company  was  itself  opposing,  although  not  where  the  Company 
were  applying  to  sequestrate ;  but  Counsel  for  the  pieseDt 
Petitioner  were  obliged  to  concede  that  if  it  was  good  for  the 
one  purpose  it  was  for  the  other,  and  I  think  in  doing  so,  they 
went  a  long  way  towards  answering  their  own  arguments; 
because  if  the  Company  by  merely  presenting  a  petition  under 
this  law  could  get  rid  of  their  Act  of  incorporation,  it  would 
be  allowing  them  to  do  what  their  Act  of  incorporation  rusv^ 
intended  should  be  done.     By  the  Act  of  incorporation  a  con- 
tract was  entered  into  impliedly  between  the  Company  and  the 
public,  that  the  Company  were  to  continue  the  working  of  the 
railway  as  long  as  they  possibly  could,  and  it  never  was  in- 
tended that  the  Company  by  presenting  a  petition  for  8eqae»- 
tration  should  be  able  to  break  that  contract,  or  that  it  should 
be  broken  for  them  by  the  petition  of  any  creditor.     I  think 
the  argument  urged  in  support  of  the  present  petition  deduced 
from  the  Imperial  Statute  54   Geo.  III.,  is  a  veiy  dangerous 
argument,  for  it  may  be  applied  in  both  ways.     It  was  con- 
tended that  if  the  land  of  this  Company  may  be  sold  by  virtae 
of  proceedings  under  that  statute,  there  is  no  objection  to 
vesting  the  whole  of  the  land  in  the  official  assignee.    I  do  not 
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wish  to  express  any  opinion  as  to  what  practical  benefit  that 

statute  would  be  in  selling  lands  saddled  with  an  Act  of  Insolyxkot. 

incorporation,  but  if   that  statute  applies  there  is  the  less 

necessity  for  applying  the  Act  now  in  question.      Let  the 

creditor  seU  the  land  under  the  provisions  of  the  statute,  and 

pay  himself. 


Upon  the  whole,  I  confess,  I  think  that  even  though  the 
words  of  the  colonial  Act  may  be  sufficient  to  comprehend  the 
case  of  this  Company,  the  obvious  spirit  of  the  Act  in  effect 
amounts  to  saying  that  its  provisions  are  not  to  apply  to 
railway  companies;  and  I  think  we  are  not  to  be  guided 
merely  by  the  words,  and  say  '^  This  is  a  Company  subsisting 
or  carrying  on  trade  or  business  within  the  colony,  and  there- 
fore it  is  to  be  wound  up.'*  I  content  myself  with  resting 
upon  the  opinion  expressed  by  Vice-CfMnceUor  Knight  Bruce, 
now  Lord  Justice,  in  saying  that  I  do  not  see  my  way  to  the 
conclusion  that  this  Act  applies  to  this  Company,  and  I  think 
the  appeal  ought  to  be  dismissed,  and  with  costs. 


In  r€ 
St.  Kilda 

Ain> 
Bbiohtov 
Railway 
coicpaky, 

Sx  parte 
Flbvuts. 


Mr.  Justice  Barrt: — 

I  am  of  the  same  opinion.  I  am  satisfiied  that  it  was  not 
the  intention  of  the  Legislature  to  extend  the  Act  to  com- 
panies like  this.  I  think  the  English  statute  12  <&  18  Ftc., 
cap.  cviii.,  excepting  railway  companies  from  the  preceding 
T^nding-up  Act  is  a  declaratory  statute.  The  Winding-up 
Acts  in  my  opinion  were  intended  to  apply  to  commercial 
companies,  formed  for  the  purpose  of  commercial  ventures, 
pare  and  simple.  The  present  Company  is  one  for  the  invest- 
ment of  capital,  but  it  is  also  for  the  carrying  out  of  their 
object  by  a  contract  with  the  public.  They  have  been  invested 
with  very  large  powers  for  carrying  out  that  contract,  and  the 
interests  of  the  public  must  be  considered  as  well  as  those  of 
their  shareholders  or  creditors.  It  has  been  said  that  they 
come  within  the  Act  as  carriers.  The  answer  to  that  is  that 
carriers  are  by  the  Bankrupt  Act  expressly  made  liable  to  that 
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1863.  ^ct.  But  canicrB  travel  on  the  Queen's  high-way.  They 
Insolyenct.  have  no  exclusive  privileges)  there  is  no  exclusive  road 
granted  to  them,  nor  have  they  such  powers  as  are  necessarilj 
given  to  railway  and  canal  companies.  I  think  that  points 
out  sufficiently  the  reason  which  induced  the  Vice-Chancellof 
to  express  the  doubts  he  did,  and  which  caused  the  Legis- 
lature  tQ  fortify  those  doubts,  by  declaring  in  the  Act  I  have 
referred  to,  that  the  Winding-up  Act  was  not  to  apply  to  rail- 
way companies. 


In  re 
St.  Kilda 

Bbightoh 

Railway 

Company, 

Sx  parte 
FUiTINS. 


Again,  I  think,  there  is  very  considerable  danger  in  allow- 
ing the  view  of  the  case  suggested  by  the  Appellant,  for  if  this 
act  of  insolvency  be  sufficient  to  justify  the  Court  in  declaring 
the  Company  insolvent,  there  is  nothing  to  prevent  their 
surrendering  their  estate  voluntarily  by  which  they  might 
relieve  themselves  of  the  obligation  of  performing  the  duty 
they  owe  to  the  public,  although  there  might  be  no  diroct 
occasion  for  it.  I  think  it  is  the  duty  of  the  Company  to 
carry  on  their  contract.  Some  of  the  expressions  made  use 
of  in  the  judgments  cited  shew  that  the  establishment  of  a 
railway  has  an  idea  of  permanence  in  view.  It  is  not  a  tem- 
porary undertaking  ;  it  is  not  one  which  is  supposed  to  be 
undertaken  without  due  deliberation;  and  when  a  solemn 
contract  of  that  description  is  entered  into  with  the  public,  it 
is  not  to  be  surrendered  or  capable  of  surrender;  and  it  appears 
to  me  that  if  the  argument  be  good  in  the  case  of  a  voluntary 
surrender  it  is  equally  so  in  the  case  of  an  adverse  attempt  at 
sequestration. 


In  reference  to  the  statute  of  Oeo,  III.,  I  do  not  feel  that 
we  are  now  necessarily  to  decide  the  question  raised  under  it 
It  may  have  to  be  decided  eventually,  but  I  feel  struck  with 
the  observation  that  if  the  Company  themselves  cannot  sell 
this  land,  it  is  not  amenable  to  the  operation  of  the  Act ;  and 
if  that  view  be  the  proper  one,  the  granting  of  this  sequestra- 
tion would  be  useless,  for  if  the  land  cannot  be  sold  of  what 
use  is  the  sequestration. 
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Upon  the  whole  case,  I  am  of  opinion  that  this  Company 
does  not  come  within  the  Act,  and  that  this  appeal  should  be 
dismissed  with  costs. 

Mb.  Justigb  Williams  : — 

I  am  of  a  similar  opinion  with  the  rest  of  the  Court  and 
full  J  concur  in  their  judgment.  I  will  only  add  one  obserya- 
tion.  It  appears  to  me  that  the  strain  throughout  on  the 
part  of  the  Appellant,  was  to  make  an  unlimited  liability  one 
of  a  limited  character.  I  think  the  position  of  the  parties  can 
only  be  altered  by  statute,  and  I  cannot  see  that  the  statute 
is  in  this  case  so  distinct  and  clear  as  to  enable  the  Court  to 
do  what  the  Appellant  now  asks  should  be  done.  I,  there- 
fore, also  think  that  the  appeal  should  be  dismissed  with 
costs. 

Appeal  distnissed,  with  costs. 


1868. 

Inboltbnoy. 

In  re 
St.  Eilda 

AND 

Bbightok 

Raelwat 

CoMPAirr» 

Sx  parte 
Plsyiks. 


In  be  ANDREW  CALHOUN,  an  Insolvent. 

T                                                                                                                   October  29. 
Noveinber  5. 
HIS  was  a  motion  by  a  creditor  on  the  estate,  to  remove  

the  sequestration  of  an  Insolvents  estate  from  the  jurisdiction   p?,  ^'no^II 
of  the   Chief  Commissioner   of  Insolvent   Estates,   to   the  s.  2,  which 
jurisdiction  of  the  Oeelofig  District  Court.      The  grounds  sive  jurisdic- 

diBclosed  in  the  affidavits  upon  which  the  motion  was  made  tion  to  the 

"^  Geelong 

^ere,  that  the  principal  part  of  the  Insolvent's  property,  the  Insolvent 

whole  of  the  debtors,  and  the  majority  of  the  creditors,  resided  ^°1^]^^°J^ 

within  the  jurisdiction  of  the  Oeelong  Court,  and  that  the  in  his  district. 

Insolvent^  who  formerly  resided  in  the  Oeelong  district,  had  jurisdiction 

only  removed  to  Melbourne  shortly  before,  and  in  view  of  his  *f  *^®  ^' 

"  dence  of  the 

party  made 
insolvent. 
The  Court  has  no  jurisdiction  as  a  matter  of  convenience,  apart  from  the  place  where 
the  insolvent  is  actnally  resident ;  and  even  if  a  person  changes  his  residence  with  the 
^lew  of  preferring  one  jurisdiction  to  another,  that  circumstance  will  not  give  juris- 
diction to  remove  the  seqaestration  from  the  place  of  actual  residence. 
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insolvency.     In  the  order  of  sequestration  he  was  described 
Insolyxncy.    fts  "  of  Richmond,  near  Melboorney  late  of  Portarlington.*' 


In  re 
Calhoitn. 


Mr.  Moore,  for  the  motion,  referred  to  18  Vic,  No.  11,  and 
cited  In  re  McLeod  (s).  [Molesworth^  J. — In  that  case  the 
only  person  who  opposed  was  the  official  assignee.]  Ex  parts 
Cooky  Re  Anderson  (t),  in  which  the  order  for  sequestration 
was  set  aside.  Ex  parte  BeckwUh  (v),  Ex  parte  Morris  (v), 
and  Ex  parte  Tanner  (x). 


Sir  George  Stephen  for  the  Insolvent,  contra. 


Cur.adv.vidL 


Novembers,      Mr.  JUSTICE  MoLESWOETH  : — 

This  is  an  application  to  transfer  a  sequestration  from  the 
Chief  Commissioner  and  Official  Assignee  in  Melbourne  to 
the  District  Commissioner  and  Official  Assignee  at  GMong, 
on  the  ayerment  that  the  residence  of  the  Insolyent  was 
within  the  Geelong  district,  and  not  in  the  colony  at  large. 

This  question  turns  upon  the  18th  Vic,  Ko.  11,  see.  2, 
which  gives  exclusive  jurisdiction  to  the  Qeelong  Commis- 
sioner in  cases  within  his  district.  I  think  that  the  test  of 
jurisdiction  is  the  residence  of  the  party  made  insolvent  The 
notice  of  motion  partly  seeks  to  transfer  the  sequestration  to 


(«)  Sup.  Ct.,  Vic,  June,  1861. 
— In  this  case  the  order  made 
was  that  the  order  of  seqneetra- 
tion  be  varied,  and  that  the  estate 
be  placed  in  sequestration  in  the 
hands  of  JT,  JB.  Noel,  Esq.,  Chief 
Commissioner  of  Insolvent  £s- 
tates,  in  the  place  of  A,  N, 
Wrixon,  Esq.,  Commissioner  of 
Insolvent  Estates  for  the  Geelong 


District,  and  that  the  petitian 
and  proceedings  be  transferred 
from  the  office  of  the  Commis- 
sioner at  Geelong  to  the  office  of 
the  Chief  Commissioner  in  Vel- 
boome. 

(Q  Sup.  Ct.,  Vic,  June,  1860. 

\v)  1  Gl.  &  J.,  20. 

(w)  1  Deac,  498. 

{x)  2  Deac.  &  Ch.,  568. 
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Gkelong,  on  the  ground  of  convenience,  that  being  the  place 
of  residence  of  the  creditors,  and  the  Insolvent's  property 
being  also  there.  I  do  not  think  the  Court  has  any  jurisdic- 
tion as  a  matter  of  convenience,  apart  from  the  place  where 
the  Insolvent  is  actually  resident ;  and  even  taking  the  case 
that  a  person  changes  his  residence  with  the  view  of  preferring 
one  jurisdiction  to  another,  I  do  not  think  that  that  circum- 
stance would  give  jurisdiction  to  remove  the  sequestration 
from  the  place  of  actoal  residence. 


1868. 
IirsoLVEircY. 


In  re 
Calhouk. 


This  subject  was  before  me  in  the  case  of  In  re  Anderson 
to  which  I  have  been  referred,  in  which,  in  conformity  with 
my  present  decision,  I  set  aside  a  sequestration  which  had  by 
mistake  issued  into  a  wrong  district.  The  fiat  of  the  Judge 
there  was  given  in  error  as  to  the  locality  where  the  person 
was  described  as  residing.  The  applicants  there  wished  to  get 
rid  of  the  sequestration,  and  I  treated  it  as  void,  and  set  it 
aside.  There  was  also  the  case  of  In  re  McLeod  before  the 
Chief  Justice,  in  which  he  transferred  the  sequestration  from 
one  place  to  the  other.  I  have  spoken  to  him  upon  the 
subject,  and  he  says  he  treated  the  former  sequestration  as  a 
nullity.  The  same  person  who  had  obtained  the  former 
sequestration  applied  to  have  it  transferred,  and  he  considered 
it  as  setting  aside  the  one  and  granting  a  new  sequestration 
at  the  instance  of  the  person  who  wished  to  have  that  new 
sequestration  granted,  so  that  it  was  virtually  doing  the  same 
thing  as  in  Re  Anderson,  although  the  language  of  the  order 
was  transferring  it  from  one  place  to  the  other. 


There  has  been  a  good  deal  of  doubt  under  several  Acts  of 
Parliament  as  to  what  is  the  meaning  of  the  word  '^residence; " 
and  the  degree  of  fixedness  of  locality  which  constitutes 
a  man's  residence  is  a  matter  very  debateable.  If  the 
materials  in  this  case  had  been  presented  to  me  in  the  aspect 
that  the  Insolvent  really  resided  in  the  G^elong  district  and 
did  not  reside  at  all  in  the  Melbourne  district,  I  might, 
perhaps,    have   entertained    considerable    doubt    as    to    my 
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1863. 
Inbolvenct. 


In  re 
CAIiHOUK. 


conclusion.  But  tbongli  the  notice  of  motion  makes  tiiat 
case  the  affidavit  to  ground  the  application  admits  TirtnaUy 
that  he  had  changed  his  residence,  and  that  the  order  to 
sequestrate  was  made  as  for  the  place  to  which  he  had  changed; 
and  I  cannot  consider  whether  that  affidavit  gives  the  true 
meaning  to  the  word.  I  therefore  think  that  the  materials 
for  the  present  motion  fail ;  and  for  these  reasons  refuse  tiie 
application,  but  without  costs. 


Motion  refused,  vithout  costs. 


Nov,  10, 12. 


o 


In  be  RICHARD  TREVARROW,  af  alleged 

Insolvent. 

RDER  nisi  for  compulsory  sequestration. 


Mr.  Billing,  for  the  alleged  Insolvent,  took  two  preliminary 


Where  four 
days  were 
allowed  to 
elapse  be. 

signing  of  the  objections :  (1)  That  the  summons  to  the  Insolvent  had  not 

Order  nisi  for    been  taken  out  «  forthwith  "  after  the  order  nisi  was  CTanted  (y), 
sequestration      -         ,         ,      .  o  w. 

and  the  taking  four  days  havmg  been  allowed  to  elapse  between  the  signing 

out  the  sum-      ^£  ^y^^  ^^^^^  ^^^  ^^^  taking  out  the  summons,  Tennsnt  v, 

mons  to  the  °  ' 

insolvent.  Bell  (z),     (2)  That  the  affidavits  upon  which  the  order  nid 

was  based  were  not  filed  before  being  used  as  required  by  the 

Supreme  Court  Rules,    cap.  x.,  r.  4.       The   affidavits  were 

sworn  on  the  Idth  of  October,  and  not  filed  until  the6rdof 

November,  about  three  weeks  after. 


Held,  that 
this  was  a 
sufficient  com- 
pliance with 
5  Vic.,  No. 
17,  8.  25, 
which  requires 
that  the 
petitioning 
creditor  shall 
"forthwith" 
take  out  the 
process  of  the 
Court. 

Affidavits 
in  support  of 


Mr.   Moore,  in  support  of  the  order  nisi,  was  heard  in 
answer  to  these  objections. 


IMr.  Billing  in  reply. 


Cur,  adp,  raft. 


a  petition  for 

compulsory  sequestration  need  not  be  filed  before  being  used  as  the  basis  of  a  rule  mh* 

for  sequestration. 


(y)  5  Vic.,  No.  17,  sec  26. 


(z)  9  Q.B.,  684. 
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Mjbl  Jostigb  Moleswobth: —  1863. 

Insolvbhct. 
In  this  case  the  first  objection  is  that  the  summons  was  not         Z 
issued  immediately  after  the  order  nisi  for  sequestration  was    Tbbvabbow. 
obtained.     "  Forthwith  "  is  the  language  of  the  Act,  and  in    November  12. 
this  case  there  appears  to  hare  been  a  delay  of  four  days. 
That  is  somewhat  more  than  I  think  there  ought  to  hare 
been,  but  still  the  delay  was  not  yery  gross.      Tennent  v. 
Belly  to  which  I  was   referred,   was  a   case  in  which  the 
"  forthwith  "  became  necessarily  a  matter  of  the  very  foun- 
dation of  the  action ;  but  here  that  is  not  so. 

The  next  objection  is  that  the  affidavits  were  not  filed  until 
after  the  order  was  made,  and  it  was  considered  that  according 
to  the  Rules  of  Court  all  affidavits  must  be  filed  before  they 
are  used.  I  do  not  think  that  provision  applies  to  affidavits 
that  form  the  basis  of  a  rule  nisi  for  sequestration.  There 
the  Act  itself  takes  the  place  of  the  Bules  of  Court,  and 
directs  that  the  affidavit  shall  be  filed  with  the  other  pro- 
ceedings, and  that  the  proceedings  shall  be  filed  after  the 
order  nisi  is  obtained.  Here  the  affidavits  were  properly 
filed  after  the  order  nisi  was  obtained.  They  seem  not  to 
have  been  filed  so  soon  as  they  might  have  been,  but  that  is 
no  answer  to  the  order  nisi. 

Order  ahsoliUe. 
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November  26. 
December  3. 

Applications 
under  5  Vic, 
No.  17,  8.  86, 
for  the  release 
of  an  estate 
from  seques- 
tration, should 
he  supported 
by  the  affida- 
vit of  the  soli- 
citor, in  addi- 
tion to  that 
of  the  insol- 
vent himself. 
In  such  appli- 
cations the 
Court  requires 
the  acceptance 
of  the  compo- 
sition by  the 
creditors  to 
be  testified 
by  the  certifi- 
cate of  the 
creditors 
themselves ; 
and  the  certi- 
ficate of  an 
attorney 
under  power 
authorised  by 
the  creditors 
to  attend  and 
vote  at  a 
meeting  con- 
vened for  the 
acceptance  of 
the  composi- 
tion is  not 
sufficient. 


In  rr  WILLIAM  PERRY,  an  Insolveht. 


T 


N  this  case   the  Insolyent's  certificate  had  been  refosed 
by  the  full  Court  on  the  26th  September,  1862  (a). 

Sir  George  Stephen^  iot  the  Insolvent,  now  moved,  unda 
5  Vicy  No.  17,  sec.  86,  for  a  release  of  the  estate  firom 
sequestration  upon  payment  of  a  composition  of  2d.  in  the 
pound,  which  was  agreed  to  be  accepted  by  the  crecUtors. 
[Molesworthy  J. — I  think  there  may  be  some  difficulty  in 
granting  such  an  application  after  an  absolute  refusal  of  the 
certificate.  It  does  not  appear  to  be  contemplated  by  the 
Act  that  such  an  application  should  be  made  in  that  case.] 
There  is  nothing  in  the  Act  that  restrains  the  release  of  the 
estate  if  a  dividend  or  composition  which  the  creditors 
approve  of  has  been  offered.  Here  all  the  requirements  of 
the  86th  sec.  have  been  complied  with. 

Mr.  LaiweSy  for  the  Official  Assignee,  consented  to  the 
motion. 

Cwr.  adv,  TulL 


Mr.  Justice  Molesworth. — In  this  case  an  application 
has  been  made  under  the  86th  section  of  the  "  Insolvent  Act " 
to  release  from  sequestration  the  estate  of  the  Insolvent,  on 
the  ground  of  the  majority  in  number  and  value  of  his 
creditors  having  at  one  meeting  accepted  a  composition 
offered  by  him,  and  subsequently  another  meeting  having 
been  called  and  the  composition  accepted  by  three-fourths  in 
number  and  value  of  the  creditors  then  present.  I  think  in 
cases  of  this  kind  there  should  be  not  only  the  affidavit  of  the 


(a)  AtUe  VoL  L  I.E.M.,  p.  154. 
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InsolTent  himself  bat  that  seyeral  facts  to  warrant  the  order 
shonld  be  more  properly  verified  by  the  solicitor.  There  is  a 
requirement  of  the  Act  which  I  think  has  not  been  properly 
complied  with  in  this  case,  namely,  that  the  acceptance  shall 
be  testified  by  the  creditors  in  writing  to  the  Supreme  Court. 
In  this  case  a  number  of  creditors  executed  a  power  of 
attorney  authorising  Mr.  Attenborough  to  attend  at  the 
meeting  on  their  behalf.  That  is  a  power  to  attend  and 
Yote  at  the  meeting,  but  it  is  not  a  power  to  certify  to  this 
Court  the  result  of  that  meeting  under  the  Act.  I  should 
therefore  require  the  certificate  of  the  creditors  themselves 
and  not  merely  the  certificate  of  the  attorney  authorised  to 
appear  on  their  behalf. 


1868. 
Inbolvevoy. 


In  re 
Pbbbt. 


Motion  to  stand  over  for  furtlier  materials. 


0 


In  rb  EDGAR  HALL,  an  alleged  Insolvent. 
RDER  nisi  for  compulsory  sequestration. 


Deo,  4^  10. 


out  of  property  to  satisfy  an  execution. 


A  deed  of 
assignment  in 
trust  for  ere- 

Mr.  Billing,  for  the  petitioning  creditors,  moved  the  order  ditors,  con- 
absolute.     The  alleged  act  of  insolvency  was  the  not  pointing  release,  was 

executed  by  a 
minority  in 
number  and 

Mr.  J.  W.  Stephen  and  Mr.  Lowes  shewed  cause,  and  relied  7   f^y.^ft^B 

chiefly  on  the  ground  that  Hall  had  executed  a  deed  of  of  the  credi- 
tors of  an 
alleged  insol- 
vent.    On 

rule  nisi  fbr  compulsory  sequestration, 
Seld,  that  such  a  deed  is  under  the  7th   Vie,,  No.  12,  sec.  8,  an  excuse  for  not 

pointing  out  property  to  the  sheriff  levying  an  execution,  and  rule  nisi  discharged 

with  costs.  

The  concurrence  of  four-fifths  of  the  creditors  to  a  statutory  deed  of  assignment 

in  trust  for  creditors  is  necessary  to  make  the  release  operative,  but  the  concurrence 

of  a  minority  is  sufficient  for  the  validity  of  the  deed. 
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Insolyenoy.    ^^^  which  was  executed  bj  a  majoritj  in  number  and  Talue 
of  his  creditors. 


In  re 
Hall. 


Mr.  Billing  in  reply. — The  deed  is  not  in  confonniiy  with 
the  Act,  not  being  signed  bj  four-fifths  of  the  creditors. 

Cur,  adv.  wh. 


December  10.  Mr.  Justice  Molesworth. — In  this  case  a  deed  of  assign- 
ment in  trust  for  creditors,  containing  a  release,  was  executed 
by  a  majority  in  number  and  value,  but  not  by  four-fifths  of 
the  creditors  of  the  alleged  Insolvent ;  and  the  qu^tion  is 
whether  such  a  deed  is  under  the  7th  Fi'c.,  No.  1 9,  sec.  8,  an 
excuse  for  not  pointing  out  property  to  the  sheriff  levying  an 
execution.  I  find  that  the  point  has  been  already  before  me, 
and  that  I  decided  it  in  the  case  of  In  re  WooUey  (6).  I 
there  gave  a  judgment  at  some  length,  holding  that  the  con- 
currence of  four-fifths  of  the  creditors  is  necessary  to  make 
the  release  operative,  but  that  the  concurrence  of  a  majority 
is  sufficient  for  the  validity  of  the  deed.  Without  repeating 
the  reasons  upon  which  I  then  arrived  at  that  conclusion 
I  discharge  the  present  order  with  costs. 

Order  nisi  discharged  uith  €09U. 


(h)  Sup.  Ct.  Vic,  28  June,  1861. 
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1868. 

IlTBOLYENOT, 

In  bb  WILLIAM  RUTLEDQE,  HORACE  FLOWER,    ^^^  ^^^ 
Aim  FRANCIS  FORSTER,  Trading  as  WILLIAM        17, 28, 
RUTLEDGE  ahd  Co.,  Insolvbntb.  ^So,  ^^' 

December  i4h 

jljLPPEAL  by  the  Bank  of  Australasia,  creditors  of  the  The  grant  of 

estate,  from  a  decision  of  the  Geelong  District  Commissioner  ?^{^^^^  ^ 

of  losolyent  Estates  granting  certificates  of  discharge  to  the  partners  was 

Insolyents  RuUedge  and  Flower.     The  certificate  of  Fortter  the^^wroff 

had  been  granted  without  opposition.  grounds  :— 

(1)  Hiat  they 
hadoontracted 

The  grant  of  certificates  to  RuOedge  and  Flower  had  been  ?«^t8  without 
o  .-^^-.y  intendmg  or 

opposed  before  the  District  Commissioner  upon  the  following  having  at  the 

grounds: — (1)   That  they  had  contracted  debts  or  a  debt  gonable^iK' 

without  in  fact  intending  to  pay,  or  having  had  at  the  time  prohable^PF' 

any  reasonable  or  probable  expectation  of  being  able  to  pay  of  being  able 

the  same.     (2)  That  they  had  unlawfully  expended  for  their  ^W  t^« 

own  benefit,  or  appropriated  to  their  own  use,  trust  funds  or  That  they 

other  property  of  which  they  at  the  time  had  the  charge  or  ^^^  thwrown 

disposition  as  trustees  or  agents  only;    and  (3)  That  haying  benefit,  or 

reference  to  the  conduct  of  the  Insolvents,  as  well  before  to  their  own 

as  after  their  insolvency,  they  were  not  entitled  to  their  J^*  trust 

•^ '         •'  funds  or  pro- 

dispharge.  perty  of  which 

,  they  had  the 

charge  or 

^spontion  as  trustees  or  agents  only ;  and  (8)  that  having  reference  to  their  conduct 

as  weU  before  as  after  their  insolvency,  they  were  not  entitled  to  then*  discharge. 

Seld,  per  Moleeuforth,  J.,  that  the  evidence  did  not  support  the  first  and  second 

grounds  of  opposition ;  that  as  to  the  third  g^und,  the  "  misconduct "  referred  to  in 

7th  Fte.,  No.  19,  sec.  17,  is  not  limited  to  the  cases  enumerated  in  sec  18 ;  that  it  is 

not  necessary  in  partnership  cases  to  bring  the  misconduct  definitely  home  to  each 

partner;  and  certificate  of  each  partner  suspended  for  twelve  months. 

On  appeal,  Held  per  Barry,  J.,  that  such  "  misconduct "  is  not  to  be  limited  to  the 
cases  enumerated  in  sec  18,  nor  necessarily  to  the  trade  or  business  carried  on  by  the 
insolvent  before  his  insolvency,  nor  to  his  conduct  as  a  trader;  nor  is  it  necessary  to 
shew  that  the  act  complained  of  has  produced  the  insolvency ;  and  per  WilUame,  J., 
that  the  conduct  generally  of  the  insolvents  as  traders  is  open  to  investigation.  But, 
Per  Stawell,  C.  J.,  dissentiente,  the  "  misconduct "  must  not  only  be  connected  with 
the  trade  or  dealing  of  the  insolvent,  but  must  also  be  a  breach  of  faith  or  violation  of 
confidence,  or  savour  of,  or  be  tidnted  with  fraud,  and  be  capable  of  distinct  definition 
and  clear  proof.  And,  per  totam  curiam.  The  Court  can  draw  no  sound  distinction 
between  the  conduct  of  the  several  members  of  the  firm ;  and  appeal  dismissed. 

VOL.  II. 1.  B.  ds  M.  H 


90  SUPREME  COURT:   VICTORIA. 

1863.  The  facts  of  the  case  sufficientlj  appear  from  thdr  Honon' 

Insolvency,   judgments. 

In  re 
BiTTLEDas  Sir  Charge  Stephen  and  Mr.  Holroyd  for  the  Bank  <^  Ax^- 

tralasia,  Appellants. 

Mr.  Bunny  and  Mr.  J.  W.  Stephen  for  the  InsolTenti, 
Respondents. 

Mr.  Holroyd  in  reply. 

Cur.  adv.  ruU^ 


AND  Co. 


April  29.      Mb.  Justiob  Molbswobth: — 

The  granting  of  these  certificates  was  opposed  before  the 
learned  Commissioner  at  Geelong,  on  the  grounds  of  con- 
tracting debts  without  means  of  payment,  misappropriating 
trust  property,  and  general  misconduct.  The  learned  Com- 
missioner, however,  allowed  the  certificates,  and  the  question 
has  been  brought  before  me  on  appeal  from  his  decision,  by 
the  Bank  of  Australasia,  as  creditors. 

The  first  ground  of  objection  was  applied  in  argument  to 
all  debts  contracted  by  Rudedge  j-  Co,  since  the  formation  of 
a  partnership  between  Messrs.  BuUedge,  Flower,  Former,  and 
Talbot,  in  April,  1859.  Mr.  Rutledgey  about  that  time,  was 
negotiating  with  Flower,  SaUing  ^  Co.y  for  indulgence  as  to  a 
very  large  debt  due  to  them  by  BuUedge  and  Flower^  and  had 
hopes  of  obtaining  an  abatement  of  £10,000  of  their  demand 
upon  certain  terms.  In  the  partnership  deed,  he  reserved  to 
himself  a  power  of  dissolution.  From  these  materials  it  is 
argued  that  Messrs.  Rutledge  and  Flower  knew  themselves 
throughout  to  be  insolvent,  and  contracted  all  their  subse- 
quent debts,  down  to  their  voluntary  sequestration — 4th  Jmie, 
1862 — ^without  reasonable  prospect  of  payment.     I  cannot 
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ooncur  in  these  arguments.  The  £10,000  was  really  not  a 
large  sum,  haying  regard  to  the  magnitude  of  their  transac- 
tions ;  the  formation  of  the  new  partnership,  the  junction  of 
the  two  new  members,  all  indicated  in  the  minds  of  all  an 
expectation  of  being  able  to  carry  on  business,  which,  in  fact, 
they  did  for  two  years  after.  But  it  was  reasonable  that 
RttUedge,  having  large  property,  and  having  also  to  provide 
for  so  large  an  amount  of  antecedent  liability,  should  reserve 
to  himself  a  power  of  disengaging  himself,  so  as  to  manage 
his  affairs  according  to  his  own  judgment,  and  restrict  his 
speculations  as  he  might  think  fit. 


1868. 

Inbolysnot. 

I»  re 

RUTLBDdE 

Ain>  Co. 


The  first  set  of  transactions  which  are  employed  as  grounds 
of  opposition,  as  misappropriating  trust  property,  relate  to 
land  which  belonged  to  Mr.  Matthew  Monaghan.  Prior  to 
May,  1860,  Monaghan  was  indebted  to  Mr.  Fairbaim  by 
mortgage  for  £2000,  and  to  the  firm  of  RtUUdge  j-  Co,y  by  a 
subsequent  mortgage,  for  about  the  same  sum.  Rutledge  and 
Monaghan  arranged  to  have  the  land  sold  in  parcels.  EiO- 
Isdge  employed  an  auctioneer,  but  the  sales  were,  I  apprehend, 
announced  as  of  Motiaghan's  land.  There  is  some  evidence 
that  at  the  sale  it  was  stated  that  the  proceeds  should  be 
applied  in  paying  off  a  mortgage.  It  is  doubtful  if  Fairbaim 
was  named  as  the  mortgagee.  Mr.  Rutledge  was  at  the  sale, 
encouraging  buyers,  promising  to  get  them  their  conveyances 
cheap ;  and  there  can  be  little  doubt  that  the  purchasers  were 
induced  to  give  their  cash  and  bills  for  their  respective  pur- 
chase moneys,  very  much  relying  on  the  honor  or  solvency  of 
him  and  his  firm.  These  sales  were  effected,  to  a  small 
extent,  at  the  auction,  and  continued  afterwards,  some  bar- 
gains being  made  by  Monaghan  himself;  but  all  the  purchase 
moneys,  cash  or  bills,  were  paid  into  the  firm,  and  by  them 
applied  as  in  discharge  of  the  debt  due  by  Monaghan  to  them- 
selves. One  fortunate  purchaser,  Orady^  paid  his  deposit  to 
Monaghan^  who  handed  it  to  Flower,  Grady  having  employed 
a  solicitor,  who  discovered  Fairbaim*9  mortgage  as  a  difficulty 
in  the  title,  rescinded  the  contract^  and  got  back  his  money. 

H  2 
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1863.  Bat  the  firm  went  on  renewing  the  bills  representing  the  por- 
IirsoLYBNOT.    chase  moneys,  with  the  consent  of  the  yarions  purchasers,  frbo 

I  did  not  take  np  the  originals  when  dne.    RuiUdffe  was  endea- 

RuTLspon  Toring  to  induce  one  person  to  make  such  a  purchase  a  Tery 
short  time  before  his  insolyencj.  On  one  occasion,  both  But- 
ledge  and  Flower  told  one  purchaser  seeking  his  conyeysnee 
that  it  could  not  be  giyen  until  all  purchasers  paid.  Those 
yarious  purchasers,  thus,  haye  been  most  unfairly  treated; 
haye  paid,  or  remain  liable  to  pay,  their  full  purchase  moneji 
Some  of  them  haye  laid  out  much  in  improyements,  and  a! 
are  subject  to  be  ejected  by  MtirlKdm,  and  the  whole  produce 
of  the  purchase  money  has  gone  to  the  firm. 

A  person  whose  property  is  subject  to  a  mortgage,  sdhog 
and  receiying  the  price  of  a  portion  of  it,  leaying  the  mort- 
gage unpaid,  commits  a  breach  of  contract  with  the  purchaser, 
not  at  all  fraudulent  if  the  residue  of  the  property,  or  his  own 
means,  are  amply  sufficient  to  discharge  the  mortgage,  bat 
which  may  amount  nearly  to  obtaining  money  by  false  pF^ 
tences  if  the  mortgage  is  of  the  full  yalue  of  the  property, 
and  the  yendor  has  no  other  means.  Here,  howeyer,  there  is 
a  residue  of  the  property,  which,  according  to  some  eyidenoe^ 
at  the  time  of  the  sales,  amouitted  nearly  in  yalue  to  Faar- 
hamCs  mortgage.  The  firm  in  one  case — ^Mr.  Arehihald 
Camjjbeirsy  SQth  October,  1861 — expressly  joined  Mcnaghm 
in  a  contract  for  sale ;  that  contract  is,  howeyer,  so  worded 
that  it  is  doubtful  if  the  yendors  would  be  liable  to  indemnify 
the  purchaser  from  FairbainCs  mortgage.  I  am  left  in  tbe 
dark  as  to  what  the  other  contracts  were.  There  being  snj 
contract,  howeyer,  by  the  firm,  affords  an  argument  for  treat- 
ing them  as  contractors  with,  rather  than  trustees  for,  tbe 
purchaser.  The  exbtence  of  the  mortgage  to  Fairbairn  wis 
announced  to,  at  all  eyents  not  concealed  from,  the  purchaserB; 
and,  hardly  as  they  haye  been  treated,  I  cannot  clearly  seemj 
way  to  say  that  anybody  has  committed  a  fraud,  or  more  <2isd 
a  breach  of  contract  against  them.  The  whole  case  Ib  pre- 
sented yery  confusedly.     Mr.  BtUledge  is  the  most  culpable  of 
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his  firm,  and  I  could  hardly,  as  between  him  and  Monaghan,  l^^* 

saj  by  which  the  injury  on  the  purchasers  was  committed.  Insolyxkot. 

There  is  not  enough,  I  think,  in  the  transaction  to  bring  it  I 

wiihin  either  the  letter  or  the  spirit  of  the  18th  section  of  the  Rutledox 

AWT)    f rt 

Insolvent  Ad  (c).  If  the  firm  are  to  be  regarded  as  contract- 
ing a  debt,  they  then  had  reasonable  expectation  of  being  able 
to  pay.  As  between  them  and  Fairbairn  I  think  it  quite 
impossible  to  argue  that  they  were  trustees  in  any  sense. 
Fairb<dm  had  nothing  to  do  with  the  sales,  and  the  money 
resulting  firom  them  could  in  no  sense  be  called  his.  I  think 
Managhan  must  on  the  whole  be  taken  to  haye  assented  to  the 
purchase  money  Being  applied  in  liquidation  of  his  debt  to  the 
firm.  No  one  of  the  persons  really  injured — the  purchasers 
— could,  I  think,  establish  that  his  purchase  money  was  in 
the  charge  of  the  firm  only  as  trustees  for  him ;  their  duty, 
at  the  utmost,  was  to  apply  it  along  with  the  other  purchase 
moneys  in  paying  Fairbaim  for  the  protection  of  the  pur- 
chasers, as  a  class;  and  with  a  right  also,  in  doing  so,  to 
advance  their  own  interest  as  puisne  mortgagees. 

I  have  now  to  consider  a  class  of  cases  urged  against  the 
granting  of  the  certificates  which  may  be  generally  described 
thus : — ^Debtors  to  the  firm'  had  giyen  bills  or  notes  in  pay- 
ment of  their  debts,  which  bills  or  notes  the  firm  discounted 
with  the  Bank  of  Australasia.  The  debtors  afterwards  handed 
money  or  other  property  to  the  firm  as  in  liquidation  of  their 
debts,  and  the  firm,  instead  of  taking  up  the  bills  or  notes 
fix>m  the  bank,  mixed  such  money  or  other  property  with  their 
own,  or  allowed  it  to  be  so  mixed,  leaving  the  bills  or  notes  in 
the  bank  available  against  the  debtors.  If  such  a  debtor 
handed  to  the  firm  the  sum  due,  and  directed  that  it  should 
be  applied  in  taking  up  the  bill  or  note,  and  the  firm  wilfuUy 
and  designedly  applied  the  money  to  their  own  use,  I  think 
their  conduct  would  amount  to  unlawfully  appropriating  to 
^eir  own  use  trust  property,  of  which  at  the  time  they  had 
^e  charge  as  trustees  only. 

(c)  7  Vic,  No.  19, 
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IlTSOLVBNOY. 
In  re 

RUTLEDGB 
AJBTD  Co. 


I  now  proceed  to  consider  this  class  of  transaction  in  deUuL 
Mr.  Peter  Brovm  had  given  two  promissory  notes  to  the  firm 
—one  for  £40,  due  4th  Febmary ;  the  other  £120,  dne  4tii 
April,  1862.  He  borrowed  £200  from  Coxe^s  execatcm 
(Messrs.  Eutledge  and  Bitchis)  to  take  np  those  notes,  and 
lodged  the  amount  (Ritchie's  cheque)  with  the  fimii  for  tliat 
express  purpose,  on  the  24th  March,  as  Flower  admits.  The 
account  of  the  firm  was  then  OTerdrawn.  Flower  states  th«t 
he  instructed  his  cashkeeper  to  apply  the  £200  accordingly  bj 
drawing  a  cheque,  and  that  he  neglected  his  instructionB ;  be 
is  not  corroborated  by  the  cashkeeper.  Eitehie^s  cheque  was 
paid  into  the  bank,  on  the  general  account  of  the  firm,  about 
14th  April.  Brown  swears  that  Rviledge,  on  one  occasion, 
told  him  that  his  notes  had  been  taken  up  and  dischaigei 
This  is  denied.  After  their  suspension  of  payment  Brtmn 
applied  to  both  Eudedffe  and  Flower  about  his  notes,  and  was 
told  he  might  prove  on  the  estate,  and  was  told  nothing  about 
the  cashkeeper's  omission.  It  is  something  in  the  faror  of 
Eutledge  and  Flower  that  the  lodgment  of  the  £200  was  bo 
long  deferred,  giving  the  matter  an  appearance  of  negligenee 
rather  than  fraud. 


Mr.  John  Webb  had  given  the  firm  a  note  for  £93  12i.  &L, 
payable  Slst  March,  similarly  discounted.  On  that  latto: 
day  he  paid  the  firm  £57  9«.  expressly  on  account  of  the  note, 
and  got  a  receipt  accordingly.  He  seems  to  have  been  left 
liable  for  the  whole  £92  12^.  6d,  but  his  insolvency  seems  to 
have  prevented  the  enforcement  of  it. 


Mr.  JatMs  Officer  had  given  the  firm  an  acceptance  for  £160 
similarly  discounted,  which  fell  due  on  the  11th  of  April  On 
the  4th  he  made  a  bargain,  as  to  which  he  conversed  partlj 
with  Eutledge^  partly  with  Flower,  According  to  his  distinct 
testimony,  though  denied  by  Eudedge^  a  bargain  was  made  bj 
an  instrument,  dated  Slst  March,  for  a  defined  quantify  of 
wheat,  and  a  balance  struck  discharging  his  liability  for  the 
bill  and  other  demands^  and  leaving  £6  11«.  8d.  in  his  faror, 
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for  which  he  got  a  cheque.  He  told  Floicer  this  was  to  take 
up  his  bill.  He  delivered  the  wheat  down  to  17  th  April,  as 
completely  sold.  On  the  19th,  the  firm  stopped  payment. 
Finding  his  bill  remaining  in  the  bank  unpaid,  Officer  applied 
on  22nd  April,  and  several  times  at  the  office,  to  have  his  bill 
taken  up.  Mr.  Forsterj  the  partner,  promised  to  go  and 
arrange  about  it ;  afterwards  told  him  to  go  to  the  bank  for  it 
as  arranged ;  at  last  he  was  brought  by  Forster  to  Flower^  who 
told  him  he  could  do  nothing  for  him.  Flower  says  that  wheat 
was  shipped  to  Melbourne,  2l8t  May.  Officer  was  driven  into 
the  Insolvent  Court  by  this  treatment  about  his  bill.  I  do 
not  think  the  £jrm  were  bound  to  take  up  the  bill  on  the  con- 
tract for  sale  4th  April,  but  I  think  they  were  from  the  settle- 
ment of  quantity  upon  delivery,  which  seems  to  have  long 
preceded  the  shipment  of  this  batch.  If  Officer  had  given  the 
firm  money  to  take  up  his  bill,  and  they  kept  the  money,  it 
would,  I  think,  be  a  clear  appropriation  of  trust  money,  but 
he  gave  wheat,  for  which  the  firm  purchasing  it  were  to  sub- 
stitute money ;  so  the  firm  was  to  pay  the  purchase  money, 
and  their  omission  may  be  said  to  be  non-payment  for  wheat 
sold,  rather  than  misappropriation. 


1863. 

IlfBOLVENOT. 


In  re 

BUTLBDOS 
AJSTD  Co. 


But  this  throws  the  firm  upon  another  imputation,  namely, 
of  having,  on  the  17th  of  April,  two  days,  perhaps  four  days, 
before  their  stopping  payment,  purchased  at  a  time  when  it 
is  pretty  certain  they  had  no  reasonable  prospect  of  paying 
their  debts  in  fnlL  This  view  of  the  case  comes  within 
the  words  of  one  of  the  objections  to  the  granting  of  the 
certificate,  but  was  not  urged  before  the  Commissioner,  so 
that  I  am  not  quite  sure  but  that,  if  urged,  it  might  have 
been  answered. 


Mr.  Thomtu  Allen  was  another  person  who  had  given  a  bill 
to  the  firm  similarly  discounted.  He  delivered  wheat  suffi> 
cient  to  discharge  the  balance  due  upon  it,  as  on  a  general 
understanding  that  such  bill  should  be  taken  up.  After  the 
stoppage^  he  gave  an  order  to  the  bank  to  obtain  his  wheat. 
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In  re 

BuTLspQi  Mr.  Thoffuu  Page  had  given  to  the  firm  seyeral  bills  dmi- 
larly  discounted^  and  gave  the  firm  wheat  to  tike  np  tiie 
notes.  The  firm  hare  left  the  history  of  the  produce  of  this 
wheat  in  confusion* 

Another  of  those  cases  is  Mr.  Charles  Clarke*8.  He  owed 
£40  on  a  bill  similarly  discounted,  due  Maidi  24th.  He 
gave  wheat,  to  take  it  up,  to  the  yalue  of  £52.  On  the  29tli 
of  April  the  official  assignee  sold  the  wheat.  Flower  says  he 
does  not  know  if  his  firm  bought  the  wheat  of  Clarke. 

As  to  all  those  wheat  cases,  except  Officei'Sy  the  firm  may 
be  said  not  to  come  within  the  letter  of  -the  18th  section^  as 
each  parcel  of  wheat  remained,  according  to  Flower's  state- 
ment, distinguishable  as  belonging  to  its  former  owner;  and  it^ 
or  its  produce,  came  into  the  hands  of  the  official  assignee 
before  appropriation  by  the  firm;  but  the  members  of  the 
firm  do  not  appear  to  have  taken  the  smallest  trouble  to  have 
the  distinction  pursued  or  acted  upon,  and  their  schedule^ 
I  apprehend,  treated  it  all  without  distinction  as  their  own 
property,  not  intimating  the  existence  of  any  specific  daim  ci 
the  former  vendors. 

The  learned  Commissioner,  as  to  these  discounted  bills,  &c^ 
for  which  wheat  was  given,  relies  upon  an  arrangement  made 
between  the  firm  and  the  bank,  as  relieving  the  firm  from  the 
imputation.  RutUdge  says  of  this  arrangement — *^  We  had 
^'  an  arrangement  with  the  bank  that  they  were  to  hold  over- 
"  due  bills  of  farmers,  who  delivered  wheat  to  ns,  until  the 
''wheat  was  sent  away.  When  the  wheat  was  shipped,  we 
''  were  to  draw  by  arrangement  on  Melbourne,  and  out  of  the 
''  proceeds  of  such  drafts,  such  bills  as  Officer's  were  to  be 
''  paid  to  the  bank."  The  special  wheat  account  of  the  finn 
with  the  bank,  when  the  former  stopped  payment^  was  over- 
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drawn  about  £8000.  The  wheat  retomed  in  the  schedule  as 
in  the  insolyents'  hands  is  valued  under  £4000.  The  counsel 
of  Butledge  and  Flower  admitted  in  argument,  that  there  was 
no  arrangement  between  the  firm  and  the  bank  which  would 
protect  the  acceptors  or  makers  £rom  their  fall  responsibility 
to  the  bank  for  the  bills  or  notes.  The  arrangement  seems  to 
have  been  a  loose  one,  merelj  intended  for  the  accommodation 
of  the  firm,  that  payment  to  the  bank  of  this  class  of  bills  and 
notes  might  be  delayed  until  the  wheat  which  might  be 
deliyered  in  discharge  of  them,  as  a  class,  might  be  sold,  and 
the  produce  applied  in  settling  with  the  bank.  When  the 
former  owners  of  the  wheat  complained  of  their  hardship  to 
RuLledge  and  Flower^  it  never  seems  to  hare  occurred  to  them 
to  say  they  had  a  defence  on  such  ground  against  the  bank. 
The  firm  had  full  power  at  any  time  before  making  their 
Toluntary  sequestration  (June  4th),  notwithstanding  their 
stoppage  of  paymeiit,  to  take  up  these  discounted  bills  and 
notes.  Perhaps  they  did  not,  because  they  thought  such 
specific  appropriation  would  alarm  the  bank  as  to  their  sol- 
Tency ;  perhaps,  because  they  thought  it  would  irritate  the 
bank,  as  depriving  it  of  the  advantage  which  specific  securities 
gave  it  over  other  creditors ;  perhaps  they  apprehended  thai 
they  might  incur  the  imputation  of  fraudulently  preferring 
those  creditors.  If  their  statement  be  true,  I  apprehend  they 
would  not  incur  that  risk,  except  as  to  Officer,  But,  at  all 
events,  the  difficulty  was  of  their  own  making,  and  affords  but 
Httle  excuse  as  between  them  and  the  parties  who  have  to 
pay  their  debts  twice  over. 


1868. 

Ihsolvxnot. 

I»  re 

BUTLKDGB 
AND  Co, 


I  do  not  think  it  necessary  in  these  partnership  cases  to 
bring  the  misconduct  definitely  home  to  each  partner.  Persons 
unjustly  treated  by  a  firm  have  no  means  of  distinguishing  the 
conduct  of  its  members.  If  the  misconduct  is  of  one  without 
the  other,  it  is  for  the  other — ^as  in  Ex  parte  OvU  (cQ — ^to  shew 
his  exemption. 


(<i)  21  L.  J.,  Bky.  48. 
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I  do  not,  howerer,  think  that  any  of  these  disoounted  bOk 
and  notes  cases  come  within  the  letter  of  the  18th  section. 
This  brings  me  to  the  question  whether  the  miscondnrt 
referred  to  in  the  17th  section  of  the  Act,  7  Vic.j  No.  19, 
is  limited  to  the  cases  enumerated  in  the  18th  section  7  I  do 
not  think  that  it  is.  There  are  no  words  in  the  17th  section 
referring  to  the  18th  as  explanatory.  The  certificate  of  iJit 
Commissioner  was  substitated  for  that  of  a  majority  of 
creditors,  who  would  each  use  a  personal  discretion,  based  at 
every  part  of  the  conduct  of  the  insolvent,  unfettered  bj 
mechanical  definitions.  The  phases  of  dishonesty  are  so 
numerous,  that  it  is  impossible  to  define  what  should  be  bo 
called.  This  is  shown  by  the  number  of  cases  reported  in 
which  certificates,  <&c.,  were  refused  in  England,  and  here,  to 
persons  who  had  not  violated  the  letter  of  the  prohibitaoo. 
The  corresponding  English  Acts  have  been  so  construed. 
The  object  of  the  18th  section  appears  to  me  to  have  been 
to  restrict  the  discretion  which  the  Commissioner  might  havo 
exercised  too  laxly  under  the  17th,  and  force  him  to  withhold 
certificates  in  specified  instances.  I  think  the  word  "  conduct," 
in  the  17th  section  of  7  Ftc.,  No.  19,  should  be  constnied 
freely  in  reference  to  the  preamble  of  the  earlier  Act,  5  Vk^ 
No.  17,  and  using  the  cases  specified  in  the  18th  section  of 
7  Vic.,  No.  19,  as  instances.  But  this  subject  came  hdon 
me  in  Pole's  case  (e),  and  I  then  found,  and  referred  to  A.  B. 
Sparke^B  case  (/),  decided  before  the  separation  of  Tictoria 
and  New  South  Wales,  as  expressly  in  point,  and  said,  u 
I  now  say,  that  sitting  alone  in  this  Court,  I  feel  myself 
concluded  by  its  authority. 


I  think  as  the  Act  directs  an  appeal  from  the  Commissionei; 
who  has  a  discretion,  to  the  Supreme  Court,  that  the  Court 
should  exercise  the  same  discretion,  on  appeal,  that  he  has. 
Here  he,  as  I  think  erroneously  in  point  of  law,  considered 
himself  to  have  no  discretion,  and  therefore  I  have  to  exercise 


(e)  Sup.  Ct.,  Vic,  27  Sept.,  1860. 
(f)  Sydney  Beeerved  Judgments,  1. 
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a  Tory  painfnl  primary  diBcretion  as  to  the  cnlpability  of  these 
gentlemen  applying  for  their  certificates,  without  having  the  Insoltenot. 
assistance  of  the  Commissioner,  who  heard  the  witnesses.  I 
think  allowance  is  to  be  made  for  the  agitated  feelings  of  these 
gentlemen  in  their  embarrassments,  making  them  partly  for- 
getful of  the  injuries  they  inflicted  upon  others  in  their  efforts 
to  escape ;  some,  perhaps,  for  their  misapprehension  of  the 
law  as  to  their  legal  duties  about  the  discounted  biUs  and 
notes,  or  the  legal  liabilities  of  the  acceptors  and  makers^ 
some,  perhaps,  for  their  expectation  that  the  bank  would  act 
mercifully  towards  those  acceptors  and  makers — ^which  appears 
to  haye  been  partly  fulfilled. 


On  the  whole,  I  think  I  am  not  called  upon  absolutely  to 
refuse  the  certificates,  but  to  suspend  them  until  the  8th  day 
of  March,  1864,  and  so  far  to  yaiy  the  decision  of  the  learned 
Commissioner. 


From  this  decision  of  the  primary  Judge  the  Insolyents  September  17, 

appealed  to  the  full  Court  upon  the  following  grounds  : —         J ' 

(1)  That  the  grounds  upon  which  his  Honor  suspended  the 
granting  the  certificates  are  not  amongst  those  specified  in  the 
Act  in  force  in  that  behalf.  (2)  That  the  expression  <'  con- 
"duct  of  the  Insolvent,"  in  7th  Vic.,  No.  19,  sec.  17,  ought 
to  be  limited  or  construed  in  reference  to  the  cases  of  mis- 
conduct enumerated  in  the  following  section  of  the  same  Act. 
(3)  That  the  evidence  before  his  Honor  was  not  such  as  to 
justify  the  said  decision.  (4)  That  his  Honor  ought  not  to 
have  altered  or  reversed  the  decision  of  the  learned  Com- 
missioner granting  the  certificates  without  hearing  further 
evidence.  (5)  That  his  Honor  ought  not  without  hearing 
evidence  himself  to  have  reversed  or  altered  the  judgment 
pronounced  by  the  learned  Commissioner  in  the  exercise  of  a 
personal  discretion  given  to  him  by  the  said  Act ;  and  (6)  That 
the  conduct  of  each  of  the  Insolvents  ought  to  have  been 
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1863.         considered  independently,  whereas  his  Honor  expressed  an 
iKBOLYEKcr.    opiuion  that  it  was  not  necessary  to  bring  the  alleged  miscon- 
j~^         duct  definitely  home  to  each  partner. 

RUTLEDOB 

Mr.  Bunny  and  Mr.  J.  W.  Stephen  for  the  Insolvaiti 
Appellants. 

Sir  George  Stephen    and   Mr.  Holroyd  for  the  Bank  ef 
Australaeioj  Respondents. 

Cur,  adv.  vtdL 


Beoemher^L  l^-  JuSTIOB  Babbt: — 


In  this  case  Mr.  Justice  MoUeworthj  after  argomenty  refosed 
to  allow  the  two  applicants  their  certificate  of  discharge,  and, 
OTerruling  the  judgment  of  the  Commissioner,  suspended  the 
issue  for  twelve  months.  In  his  judgment  he  entered  into  an 
examination  of  the  drcumstanees  preceding  the  insohrencj. 
He  found  some  difficulty  .in  defining  the  exact,  express,  and 
specific  delinquencies  with  which  these  two  gentlemen  were 
charged.  According  to  his  judgment,  the  case  had  not  been 
presented  to  the  Court  in  as  clear  a  manner  as  it  should  have 
been.  I  concur  in  the  strictures  which  fell  from  him,  but  I 
have  no  doubt  whatever  that  his  opinion  and  judgment  weie 
correct. 

The  duty  imposed  on  the  Commissioners  of  Insotvent 
estates  and  on  the  Judges  of  this  Court  of  suspending  tlio 
issue  of  a  certificate,  is  one  the  exercise  of  which  is  oftoi 
attended  with  considerable  difficulty  and  considerable  pain, 
increased  in  this  case  in  consequence  of  the  position  occupied 
by  the  firm  of  which  these  gentlemen  were  members,  and  hj 
the  necessity  for  extricating  fiK>m  each  other  those  &cts  whidi 
bear  exclusively  upon  the  conduct  of  the  firm  in  their  imme- 
diate trade  and  business,  and  those  affecting  the  genenl 
conduct  of  the  members  of  the  firm. 


nraOLVSNCT,  BCCLESIASTICAL,  &  MATBIMONIAL  CASES. 


101 


In  re 

BUTLSDOB 
AKD  €k). 


The  Act  (7th  Vic.,  No.  19,  sec.  17)  declares  that  the  Com-  18^- 
missioner  "  havmg  reference  to  the  conduct  of  the  insolvent  Ikboltxnoy. 
'^  as  well  before  as  after  the  insolvency,  shall  either  grant  the 
"  certificate — and  in  such  case,  either  without  qualification,  or 
**  subject  to  such  conditions  as  the  circumstances  may  appear 
"  to  him  to  require — or  shall  suspend  it  for  any  time  not 
*' exceeding  one  year,  or  absolutely  refuse  the  same,  but 
*'  subject  in  each  case  to  confirmation,  alteration,  or  disallow- 
''  ance  by  the  Court  in  the  manner  provided.*'  The  conduct 
of  the  applicant,  therefore,  '^as  well  before  as  after"  the 
insolvency,  is  open  to  a  very  extensive  investigation.  That 
investigation  is  not  to  be  limited  to  those  cases,  or  to  those 
species  of  ftaud  or  misconduct,  enumerated  in  section  18,  nor 
necessarily  to  the  trade  or  business  carried  on  by  the  applicant 
before  his  insolvency,  nor  to  his  conduct  as  a  trader ;  and  in 
examining  the  '^  conduct ''  of  the  insolvent,  it  is  not  abso- 
lutely neeessaiy  to  shew  that  the  act  complained  of  has 
produced  the  insolvency.  When  the  certificate  is  suspended 
the  question  is  not  so  much  one  of  punishment  as  of  immu- 
nity— ^whether  such  a  person  should  be  permitted  to  resume 
his  trading  immediately,  without  payment  to  the  general  body 
of  his  creditors,  or  without  making  special  reparation  to 
certain  persons  prejudicially  affected  by  his  acts.  Thrae 
principles  have  been  laid  down  in  Ex  parte  Curtis  (g)  and 
Ex  parte  Leslie  (A),  and,  as  it  appears  to  me,  the  doctrine  is 
reasonable  and  just,  for  it  gives  the  Court  power  to  deal  with 
a  dass  of  cases  not  penal  in  the  strict  sense  of  the  word,  and 
which  is  not  included  in  those  expressly  defined  in  the  18th 
section. 


Now,  it  cannot  be  said  that  there  is  any  one  act  amongst 
those  complained  of  set  forth  in  the  voluminous  mass  of  testi- 
mony  read  and  commented  on,  to  which  the  insolvency  is  to 
be  distinctly  attributed.  I  feel  the  same  difficulty  in  that 
respect  felt  and  expressed  by  his  Honor  Mr.  Justice  Molea- 
vorih.    Nor  is  any  one  of  those  acts  within  the  classes  enu- 

(Sf)  2  De  G.,  M.  &  G.,  255.  (h)  25  L.  J.,  Bky.,  4Q. 
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merated  in  the  18th  section  of  the  Act.  Some  lemarks  were 
made  during  the  argument  with  reference  to  the  diffefent 
degrees  of  the  certificate  formerly  issued  in  England  in  bank- 
ruptcy. They  no  longer  exist  there.  No  such  dassificatkm 
ever  existed  here.  It  was  suggested  that  the  proTiaionB  for 
suspension  of  the  certificate  may  be  r^arded  as  a  substitatiioa 
for  the  system  of  issuing  a  certificate  of  the  second  or  third 
class.     A  perusal  of  those  forms  will  shew  that  such  ia  not  ta 


Were  it  open  to  me  to  take  the  course  provided  bytiie 
second  alternative  in  the  first  part  of  the  section — ^not  granting 
the  certificate  absolutely,  but  coupling  the  issue  of  it  willi 
conditions  which  the  circumstances  of  the  insolvency  appear 
to  me  to  require,  it  would  in  my  opinion  have  been  more 
satis&ctoiy  to  have  taken,  if  possible,  such  a  middle  comae ; 
but  I  do  not  feel  certain  that  this  Court  in  appeal  when 
reviewing  the  decision  of  the  Judge,  can  fidl  bade  and  altff 
thus  the  order  of  the  Commissioner.     The  conditions  which  I 
should  have  thought  requisite  would  have  been  these.    The 
sale  of  the  land  in  the  particular  cases  referred  to  has  been  so 
conducted  that  some  of  the  purchasers  of  the  mortgaged 
premises  are  liable  to  be  ejected  at  law  from  their  property  at 
any  moment^  or  may  be  compelled  to  resort  to  the  cost  and 
risks  of  bringing  a  suit  in  equity  to  compd  specific  perfonn- 
ance  of  the  contract  under  which  these  purchases  were  made. 
The  insolvency  of  the  firm  could  not,  it  is  true,  be  traced  to 
this  sale,  but  it  is  one  calculated  to  expose  the  purchasers  to 
so  much  inconvenience  and  probable  injuiy  that,  were  it 
possible  to  do  so,   a  condition  should  be  imposed  on  the 
present  applicants,  requiring  them  to  indemnify  the  purchasers 
against  such  obvious  consequences.     If  it  were  possible  to 
impose  on  the  applicants  the  condition  that  they  should  make 
a  good  title  to  the  purchasers,  that  condition  would  in  my 
opinion  suffice.     Again,  with  reference  to  those  persons  who 
shipped  their  com  to  Melbourne  through  the  agency  of  the 
firm,  if  reparation  to  those  persons  could  be  secured  it  would 
meet  my  views  of  the  justice  of  the  case.    But  I  do  not  see 
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how  the  performance  of  such  conditions  could  be  enforced, 
and  it  would  be  stiLl  more  severe  to  direct  that  the  certificate 
should  be  withheld  until  such  conditions  were  complied  with. 

It  was  argued  that  the  construction  put  upon  this  portion 
of  the  conduct  of  the  appellants  entailed  a  harsh  exposition  of 
the  law.  The  answer  is  that  the  law  has  been  so  expounded 
before,  I  consider  myself  bound  by  that  exposition,  and  I 
cannot  concur  in  the  reasoning  which  assumes  that  it  was  the 
intention  of  the  Legialature  that  such  instances  of  the  conduct 
of  business  by  persons  in  trade,  which  inflict  such  manifest 
i]\juiy  upon  others,  should  go  unremarked  upon,  or  should 
escape  the  exercise  of  such  discretion  and  control  as  the  Court 
is  bound  to  exercise  on  such  applications  as  the  present. 

The  impossibility  of  applying  the  law  in  the  way  suggested 
by  me  has  caused  me  to  arrive  at  the  conclusion  that  the 
discretion  exercised  by  Mr.  Justice  Molesworth  in  overruling 
the  decision  of  the  Commissioner  in  this  case  was  right. 

I  can  make  no  distinction  between  the  cases  of  the  two 
appellants.  The  principles  of  partnership  and  joint  responsi- 
bility do  not  apply  in  cases  of  criminal  misdemeanor  or  felony, 
but  here  I  see  that  the  knowledge  of  one  was  brought  home 
to  the  other.  As  to  the  sale  of  the  land,  and  as  to  the  com 
transmitted  by  them,  each  was  a  party  to  what  was  done. 
Ordinary  attention  to  the  business  which  the  appellants 
undertook  to  perform  would  have  prevented  such  iigurious 
results  as  occurred. 

I  am  of  opinion  that  the  appeal  should  be  dismissed, 
without  costs. 

Mr.  Justiob  Williams  : — 
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In  the  cases  of  Williams,  Allen,  Pys,  Craig,  Officety  and 
Clarke^  bills  were  discounted  by  the  insolvents  with  the  bank. 
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1863.         3i^d  whilst  held  by  the  bank  were  met  wholly  or  partially  by 
IvsoLTEKOT.    the  deHyexy  of  wheat  by  the  acceptors  to  BMiMge  d  Co^ 
Z  sometimes  on  sale,  sometimes  on  sale  and  aecomit.     The 

BuTLBBox  proceeds  when  realised  were  to  be  applied  in  payment  or 
redaction  of  the  bills  so  held  by  the  bank,  with  whom  appa- 
rently an  express  agreement  was  made  on  the  subject.  Unfor- 
tunately, before  the  arrangement  could  be  carried  out,  iStctU^v 
d  Co,  became  insolvent^  and  the  wheat  or  the  proceeds  (as  tlu 
case  might  be)  were  taken  possession  of  by  the  assignee,  to 
the  detriment  and  loss,  no  doubt,  of  the  acceptors.  In  tbeM 
transactions  I  can  gather  nought  to  justify  in  themaelveB  the 
suspension  of  the  certificate.  Brown's  case  only  derelopeB 
much  negligence  on  the  part  of  one  of  the  clerks  of  the  fine 
WaU*8  case  was  the  receipt  and  appropriation  of  part  of  the 
amount  of  a  bill  discounted  and  held  by  the  bank.  In  this, 
to  say  the  least,  there  appears  to  be  much  irregularity,  and 
one  would  imagine  that  as  the  proceeds  of  the  bill  had  already 
been  received  through  the  bank,  any  payment  on  accoont 
would  have  been  immediately  handed  over  to  the  bank.  This, 
of  itseli^  although  censurable,  is  not  such  misconduct  as,  in 
my  opinion,  would  alone  justify  a  suspension  of  the  certificate. 

MonagharCi  case  comes  next  The  sale  of  MonaghatCs  land 
and  the  receipt  of  the  purchase-money  in  cash  and  bills  by 
the  insolvents  as  trustees  or  agents^  and  the  misapplication  of 
the  funds,  remain  to  be  considered.  The  land  is  mortgaged 
to  Fairbaim.  The  loan  is  applied  by  RtUledge  d  Co.  to  the 
partial  extinguishment  of  Monaghan*8  debt  to  them.  Sub8^ 
*  quently,  the  equity  of  redemption  was  mortgaged  by  Monaghan 

to  RuUedge  to  secure  £2000,  and  afterwards,  at  Monagkani 
request,  a  part  of  the  land  was  sold,  without  notice  to  Fair- 
bainif  and  the  proceeds  were  applied  by  RuUedge  d  Co.  io 
extinguishment  of  the  debt  of  Monaghan.  It  was  said  that 
enough  land  remained  to  cover  the  advance  of  Fcdrhaim ;  but 
still  the  rights  of  the  purchasers  were  in  jeopardy,  as  Fair- 
hairrCB  mortgage  extended  over  the  whole  land,  and  if  the 
portion  left  proved  insufiScient  to  satisfy    the    mon^  he 
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advanced,  with  interest,  the  purchasers  from  RuUedge  would      vl^^ly 
have  been  ejected  from  their  farms  at  the  pleasure  of  the    Ikboltbvot. 
mortgagee.     Now  these  purchasers  (perhaps  tenants  of  Rut-         ^^ 
ledge  d  Co.)  no  doubt  trusted  implicitly  in  the  honor  of  the     Rutlsdoe 
firm,  and  never  for  one  moment  supposed  that  the  land  they 
purchased  had  any  incumbrance  affecting  it ;  and  it  is  to  be 
remarked,  knowing  how  dependent  these  people  were  upon  the 
finn  of  RuiUdge  d  Co,y  its  members  should  have  been  more 
than  usually  circumspect  in  relation  to  the  rights  of  their 
constituents. 

In  arriTing  at  a  decision,  I  have  felt  much  pressed  by  the 
obserrations  of  the  Court  in  SpaMs  case.  In  these  observa- 
tions I  concur.  The  conduct  generally  of  the  insolvents  as 
traders  is  open  to  investigation.  Under  the  17th  section  a 
discretionary  power  is  conferred  on  the  Court ;  and  although 
it  may  be  said  that  the  wheat  transactions,  merely  through 
untoward  circumstances,  resulted  in  loss  to  the  acceptors; 
that  in  another  case  it  was  the  negligence  of  the  derk ;  in 
another,  that  the  bank  sanctioned  the  irreguLuity  of  receiving 
and  using  moneys  which  should  have  been  handed  over  to 
liquidate  in  part  the  acceptances  discounted  and  held  by  the 
bank ;  in  another,  that  plenty  of  land  remained  afber  the  sale 
to  cover  the  advances  made,  and  that  the  purchasers,  in  the 
estimation  of  the  insolvents,  were  perfectly  safe  in  respect  to 
their  purchases — ^nevertheless,  the  many  irregularities  of  the 
firm  in  their  later  transactions^  the  position  they  occupied  in 
respect  to  their  constituents,  agents,  perhaps  trustees ;  their 
want  of  caution  and  circumspection  in  the  management  of  the 
afiGedrs  of  others,  all  combine  (although  no  one  instance  perhaps 
by  itself  woold  be  sufficient  to  convince),  and  lead  to  the 
'  conclusion  that  the  conduct  of  the  insolvents  was  culpable, 
and  not  too  severely  punished  by  the  judgment  of  the  Court 
appealed  against. 


VOL.  II. — I.  E.  &  M. 
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Iksoltbnct. 

In  re 

BUTLEDOB 
ASD  Co. 


The  Chief  Justice  :— 

In  this  case  certificates  were  granted  by  the  Commiadoner 
of  the  Geelong  District  to  all  the  insolyents,  members  of  the 
firm  of  RuUedge  ^  Co.y  that  of  the  insolvent  FortUr  not 
having  been  opposed.  This  judgment  was  varied  by  the  Court 
held  before  a  single  Judge,  and  the  certificates  of  WUhum 
RuUedge  and  Horace  Flower  were  suspended.  Against  this 
decision  thej  appealed,  and  the^other  members  of  the  Coot 
are  of  opinion  that  the  appeal  should  be  dismiased,  on  tbe 
grounds,  as  I  understand,  that,  having  reference  to  the  con- 
duct of  the  appellants,  they  were  not  entitled  to  their  certifi- 
cates of  discharge.  I  regret  that  I  am  compelled  to  take  a 
different  view  of  this  case. 


No  express  decision  of  which  I  am  aware  has  been  yet  pro- 
nounced as  to  the  proper  meaning  to  be  attached  to  the  woii 
"  conduct"  in  the  17th  sec.  of  7  Fw.,  No.  19.  The  judgment 
of  the  Court  of  New  South  Wales,  in  the  case  of  A.  B,  Sparka, 
which  has  uniformly,  I  believe,  been  followed  by  this  Gomt, 
only  determines  that  under  the  17  th  section  certificates  may 
be  either  refused  or  suspended,  in  the  discretion  of  the  Com- 
missioner, on  other  groimds  than  those  specificaUy  enumerated 
in  the  18th  section,  but  it  was  unnecessary  then  to  consider 
the  precise  meaning  to  be  given  to  the  word  *^  conduct."  The 
enactment  is  in  its  nature  penal.  The  preamble  of  the  Amended 
Act,  5  Vic,,,  No.  17,  refers  to  the  expediency  of  making  pro- 
vision for  releasing  from  their  debts  those  persons  who  bj 
misfortune,  and  without  fraud  and  dishonesty,  became  insol- 
vent; the  Commissioner,  by  the  16th  section  of  the  Amend- 
ing Act,  is  empowered  to  grant  certificates  in  a  form  discharg- 
ing those  persons  who  have  complied  with  the  Act  and  have 
not  been  guilty  of  any  offence  or  misconduct  by  reason  whereof 
the  granting  of  such  certificates  can  lawfully  according  to 
that  Act,  be  refused  or  suspended.  It  may  have  been  expe- 
dient to  use  the  general  term  '^  misconduct "  and  that  of 
'^  conduct"  in  the  17th  section,  with  a  view  of  avoiding  the 
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difficulty  of  expressly  defining  the  yarioos  improprieties  which  196B, 
dealers  may  commit ;  but  it  is  not  to  be  supposed  that  the  Insolybnot. 
Legislature,  though  using  that  general  term,  had  not  a  clear  Z~'^ 
and  distinct  yiew  of  the  misconduct  for  which  it  was  intended  Rutledob 
to  punish  the  insolyent.  The  main  object  of  punishment 
would  be  defeated  if  the  guilty  person  was  not  fully  apprised 
of  the  offence  for  which  he  was  punished,  and  the  committing 
of  which  he  and  others  were  in  future  to  ayoid.  From  the 
parTiew  of  all  the  Acts  relating  to  insolyency,  it  appears  to 
me  that  the  misconduct  referred  to  must  not  only  be  connected 
with  the  trade  or  dealing  of  the  insolyent,  but  must  also  be  a 
breach  of  faith  or  yiolation  of  confidence,  or  sayour  of,  or  be 
tainted  with,  fraud.  It  can  be  readily  decided  whether  certain 
conduct  is  dishonest  or  honest,  fraudulent  or  free  from  any 
tunt  of  fraud ;  but  if  the  word  is  to  receiye  a  wide  signifi- 
cation, absence  of  a  nice  sense  of  honor  may  be  regarded  as 
misconduct,  according  to  the  yiews  of  the  adjudicating  judge. 
I  also  think  that  the  charge,  though  it  may  be  included  in  the 
general  word  '^  misconduct,"  should  be  capable  of  distinct 
definition  and  clear  proof,  and  that  an  insolyent  against  whom 
Tarious  specific  charges  may  haye  been  brought  and  failed,  is 
not  to  be  deemed  guilty  of  misconduct  merely  because  so  many 
charges  could  not  haye  been  preferred  against  a  person  of  good 
character,  and  because  there  may  exist  some  yague  undefined 
opinion  as  to  his  conduct  generally.  I  do  not  doubt  that  an 
insolyent  may  be  acquitted  of  a  specific  accusation,  and  yet 
may  be  guilty  of  misconduct,  capable  of  clear  proof,  by  the 
evidence  which  fell  short  of  establishing  the  specific  charge ; 
but  both  accuser  and  accused  ought  to  be  fiiUy  aware  of  the 
precise  impropriety  inquired  into,  so  that  the  eyidence  on  both 
Bides  may  be  properly  applied  to  the  issue  joined  between  the 
parties ;  the  law  bearing  on  the  subject  haying  been  expounded, 
it  can  then  be  decided  in  what  specific  instance  the  insolyent 
may  or  may  not  haye  been  guilty  of  a  breach  of  that  law. 

In  the  present  case  it  is  said  that,  though  acquitted  of  each 
offence  or  species  of  misconduct  enxmierated  in  the  ISth  sec- 

I  d 
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1863.         tion  separately,  yet  taking  these  ojQTences  together,  the  insol- 

Iksolysnct.    vents  are  guilty  of  misconduct  within  the  scope  of  the  17th 

IT  section.     A  construction  so  lax,  as  it  seems  to  me,  of  the 

RuTLEDOB     word  "  couduct,'^  especially  in  dealing  with  an  accased  penon, 

would  invest  the  Commissioner  with  a  very  dangerous  power, 

open  to  great  abuse,  and  likely  to  be  unevenly  exercised — • 

power  which  I,  as  a  Judge  on  appeal,  must  decline  to  aeoept 

or  exercise,  unless  I  am  convinced  that  it  has  been  forced  oi 

me  by  language  admitting  of  no  doubt. 

As  regards  the  evidence  in  the  case,  it  is  to  be  obeerred 
that  the  insolvents  were  largely  indebted  to  two  or  more 
creditors — their  remaining  liabilities  were  of  compamtiv^ 
small  amount,  and  that  the  immediate  cause  of  their  sospei- 
sion  of  payment  was  the  fact  of  one  of  those  creditors  stopping 
the  credit  which  had  previously  been  extended  to  the  fim. 
There  was  no  continuing  on  of  the  trade  under  drcamstuioes 
of  hopeless  inability  to  pay.  The  insolvents  were  acquitted 
of  any  such  charge,  and,  in  my  opinion,  in  judging  of  their 
conduct,  this  circumstance  should  not  be  lost  sight  of.  In  the 
struggle  to  protract  the  appearance  of  solvency  after  trmden 
are  unable  to  meet  their  liabilities  real  injury  is  inflicted,  by 
their  extracting  from  their  creditors  further  money  and  meaiis 
when  they  know  they  cannot  pay  in  full  even  the  obligatiou 
which  they  are  already  under.  That  was  not  so  here :  there 
was  no  attempt  to  obtain  further  money  with  a  knowledge 
that  an  ultimate  insolvency  was  only  a  question  of  time.  Os 
the  contrary,  their  credit  was  stopped,  though,  according  to 
the  balance-sheet  of  the  firm,  the  whole  liabilities  had  bees 
reduced  by  a  large  amount  from  year  to  year.  If  they  had 
not  been  making  these  large  annual  reductions  in  their  liabili- 
ties, and,  moreover,  during  years  of  known  depression,  the 
case  would,  in  my  opinion,  have  been  different.  But  if  for 
three  years  a  trader,  though  largely  indebted,  reduces  his 
debts,  and  each  successive  year  by  more  than  in  the  preceding 
one,  he  is  justified,  in  my  opinion,  in  expecting  a  oontinuanoe 
of  the  credit  previously  extended  to  him. 
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The  several  transactions  relied  on  by  the  opposing  creditors         ^®^- 
may  be  classed  nnder  three  heads.     The  furst  relates  to  the    Ikboltsnot. 
sale  by  the  insolyents,  or  with  their  sanction,  of  land  belong-         T^ 
ing  to  a  Mr.  Matthew  ManagJum,  of  which  they  were  second     Bjjtlkd&e 
mortgagees — ^the  first  mortgagee  not  haying  been  informed  of 
the  sale,  and  the  proceeds  having  been  applied  by  the  insol- 
vents to  the  liquidation  of  the  mortgage  debt  due  by  Moncb- 
ghan  to  them.     They  aUege  that  this  appropriation  was  made 
with  the  fall  consent  of  the  mortgagor;  and,  although  he 
denies  that  allegation,  I  am  unable,  for  the  reasons  assigned 
by  the  learned  Commissioner  in  his  judgment,  to  place  confi- 
dence in  his  (the  mortgagor's)  denial.     Purchasers  were  aware 
of  the  existence  of  the  first  mortgage,  and  there  was  land  left 
unsold  of  more  than  sufficient  value,  according  to  Monaghan*s 
evidence,  to  satisfy  the  debt  due  to  the  first  mortgagee.    This 
is  not  denied  by  any  other  witness,  and  I  see  no  reason  to 
doubt  the  statement.     It  may  be  irregular  for  a  second  mort- 
gagee to  sell  without  the  sanction  or  concurrence  of  the  first ; 
but  if  no  fraud  or  concealment  be  intended  or  practised,  and 
the  security  be  not  reduced  below  the  amount  of  the  first 
mortgagee's  debt,  such  an  irregularity  is  not,  in  my  opinion, 
misconduct  for  which  an  insolvent's  certificate  is  to  be  stopped. 
Such  purchasers  buy  at  their  own  risk.     It  is  alleged,  how- 
ever, that  the  purchasers  were  induced  to  pay  their  purchase- 
money  relying  on  the  honor  and  solvency  of  the  firm.     Now 
although  it  is  possible  that  that  may  have  been  so,  there  is  no 
proof  of  it  beyond  a  promise  made  by  the  insolvent  BiUledgej 
after  his  insolvency,  to  pay  so  soon  as  he  had  the  means,  the 
purchase-money  of  one  purchaser  in  the  event  of  his  being 
ejected.     Several  purchasers  were  called  as  witnesses,  but  none 
of  them  stated  that  they  had. been  so  induced.     Assuming, 
however,  the  facts  to  be  as  alleged,  the  insolvents'  offence 
consists,  not  in  any  breach  of  lanst  or  honor,  but  in  their 
inability  to  pay  their  debts.     The  latter  may,  no  doubt,  be  a 
serious  offence,  but  it  is  not  misconduct  within  the  meaning 
of  the  Act,  or  if  it  were,  no  insolvent's  certificate  could  be 
granted.     No  fraud  was  intended,  no  promise  broken,  no  con- 
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^^2?^^^       cealment  practised,  no  purchaser  has  been  ejected.     II  is  not 
IvsoLYENOT.    suggested  that  Monaghan  is  insolvent.    The  contracts  for  par- 
2~g         chase  were  made  with  him.    If  anj  purchaser  has  pud  up  bis 
BxTTLEDGE     purchasc-monej  there  seems  to  be  no   practical  difficnltj, 
according  to  the  eyidence,  in  compelling  the  vendor  to  make« 
good  title.    I  doubt  not  that  if  RtdUdge  jr  Co.  had  not  becone 
insolvent,  the  vendors'  title  would  have  been  more  retdDy 
made  out.     But  if  there  was  no  promise,  express  or  impliH 
on  the  part  of  the  insolvents  to  pay  off  the  first  moitgag« 
out  of  the  proceeds  of  these  sales,  and  before  their  own  deb 
was  liquidated,  as  I  believe  from  the  evidence  there  was  ool; 
if  there  was  no  intention  to  defraud,  and  it  is  not  suggested 
that  there  was — ^if  there  is  no  proof  of  injury,  evidence  at 
most  of  a  possible  or  probable  inconvenience  to  some  of  tbe 
purchasers,  all  resulting  solely  from  an  inability  by  the  insol- 
vents to  pay  their  debts — suspending  a  certificate  on  sad 
grounds  as  Monaglian's  case  discloses,  is  not  warranted  by  the 
construction  I  put  on  the  17th  section. 

The  next  class  includes  charges  arising  out  of  evidence 
insufficient  to  sustain  accusations  specifically  preferred  of  the 
misappropriation  of  trust  moneys.     There  are   two  cases; 
Brown's  and  WMs.     In  the  first,  a  cheque  given  by  /2i^ 
one  of  Cox*8  executors,  had  been  delivered  to  the  firm,  wbo 
were  to  draw  a  cheque  to  meet  a  bill  of  Brovm*9  then  in  tbe 
hands  of  the  bank.     By  the  omission  of  the  derk,  Bnm* 
cheque,  given  on  the  24th  March,  was  not  presented  until  the 
4th  April,  and  the  cheque  of  RtUled^e  jr  Co.  was  not  dmwn. 
Express  instructions  were  given  to  the  cashkeeper  respecting 
both,  and  although  the  cashkeeper  was  not  called  as  a  ooiro- 
berating  witness,  I  believe  the  statement  of  Flower^  supported 
as  it  is  by  the  circumstance  of  the  cheque  having  been  allowed 
to  remain  so  long  a  time  before  it  was  presented — ^that  the 
omission  to  carry  out  these  instructions  b  attributable  to  mere 
inadvertence  or  absorption  in  other  and  more  pressing  matters. 
Brovm  asserts  that  one  of  the  firm — BtUledge — told  him  this 
bill  had  been  torn  up,  and  that  he  might  make  his  mind  euj 
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about  it.  Both  the  appelUints  deny  that  this  was  ever  said, 
and,  taken  in  connection  with  other  obseryations  which  it  is 
admitted  were  made,  and  the  time,  namely,  after  suspension 
of  payment,  at  which  Brovmy  on  cross-examination,  indirectly 
admits  that  it  was  said,  I  am  unable  on  the  whole  of  the 
evidence  to  believe  the  assertion.  WdlVs  case  was  payment  of 
a  sum  on  account  of  a  bill,  which  sum  being  less  than  the 
amount  due,  was,  according  to  the  invariable  practice  of  the 
firm,  not  written  off  or  applied  in  part  payment  of  the  bill 
imtil  the  full  amount  had  been  received.  Brown's  case  evinces 
a  carelessness  in  not  seeing  that  instructions  given  had  been 
carried  out.  Though  not  amounting  to  misconduct,  such 
carelessness  would  under  ordinary  circumstances  have  been 
reprehensible,  but  even  for  it  the  juncture  at  which  it  occurred 
justifies  some  allowance  being  made. 


1863. 

Ihsolvekct. 

In  re 

RUTLEDGB 

Aim  Co. 


The  third  class  arises  out  of  a  practice  by  which  the  notes 
and  acceptances  of  tenants  and  others,  given  to  the  firm,  were 
held  by  the  bank  until  wheat  delivered  by  these  persons  to  the 
firm  had  been  shipped  for  sale,  when  the  proceeds  were  applied 
to  the  liquidation  of  such  notes  and  acceptances.  In  all 
instances,  the  different  parcels  of  wheat  so  given  had  been 
marked,  and  were  capable  of  identification ;  many  were  deli- 
vered immediately  before  the  suspension  of  payment  by  the 
firm.  All  this  wheat  was  taken  possession  of  by  the  official 
assignee,  the  firm  declining  to  interpose.  It  is  alleged,  as  I 
understand,  that  the  firm  were  bound  to  see  that  the  different 
parcels  were  appropriated  as  originally  intended,  as  the  diffi- 
culty was  one  of  their  own  making.  But  as  I  collect  the 
facts,  the  difficulty  arose  in  consequence  of  the  tenants  and 
other  persons  being  unable  to  meet  their  biUs  as  they  fell  due, 
necessitating  a  practice,  somewhat  irregular  in  itself,  for 
theirs,  not  the  firm's,  convenience.  In  Officer's  case,  there  was 
a  sale  of  wheat,  the  last  parcel  of  which,  though  purchased 
some  weeks  previously,  was  not  delivered  until  a  few  days 
before  the  suspension.  Under  such  circumstances,  it  was  the 
obvious  duty  of  the  insolvents  to  afford  every  information  and 
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,^j5^^       facility  to  the  owners  and  vendors  of  this  wheat,  as  weU  asto 

Ikbolyevct.    the  official  assignee ;    but  I  am  nnable  to  hold  that  their 

In  r€        declining  to  take  active  steps  for  the  enforcement  of  the  rights 

RuTLBBos     of  others  should  be  deemed  misconduct,  for  which  they  are  to 
Ajn>  Co.  .  .  7  J 

be  deprived  of  their  certificates. 

Observations  have  been  made  as  to  the  confbsed  way  ii 
which  the  case  was  presented.  I  fully  concur  in  the  projHietf 
of  these  observations^  but  I  must  say  that,  in  my  opinion,  the 
opposing  creditors,  whether  to  blame  or  not  for  this  ooniusioD, 
ought,  and  not  the  insolvents,  to  bear  the  consequences.  Ihej 
are  in  the  position  of  quasi  prosecutors ;  it  is  their  dntj  to 
prefer  a  distinct  charge,  and  support  it  by  clear  proof.  The 
insolvents,  under  any  circumstances,  if  accused  of  misconduct, 
labour  under  serious  disadvantages.  The  evidence  is  for  the 
most  part  taken  before  the  charge  assumes  any  tangible  shape, 
and  if  the  usual  order  is  inverted,  and  the  insolvents,  as 
accused,  are  required  to  prove  their  innocence  or  remove  any 
confusion,  their  disadvantages  would  be  aggravated  to  injustice. 

I  do  not  approve  of  all  that  the  insolvents  have  done. 
They  might  have  been  more  considerate  for  the  interests  of 
others,  but  I  believe  them  throughout  to  have  acted  from 
honest  motives.  They  were  disappointed  in  their  exertions  to 
relieve  themselves  from  the  pressure  of  debts.  In  their  fall, 
they  necessarily,  from  the  nature  of  their  business,  invohed 
others  also  in  ruin ;  but  the  misfortunes  of  these  others  do  not 
constitute  misconduct  on  the  part  of  the  insolvents. 

I  am  unable  to  draw  any  sound  distinction  between  the 
conduct  of  the  several  members  of  the  firm. 

I  think  that  the  decision  of  the  Commissioner  should  be 
confirmed,  and  the  certificates  granted  to  all. 


Appeal  dismii 


r 
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1868. 


Ik  the  Goods  of  JACOB  GARTSIDE  HOLDSWORTH,     Eoolesiab- 

Dbosasbd.  


I 


N  this  case  letters  of  administratioii  had  been  gnui^fced  to  The  15  Vie,, 

two  administiatois.    Adyertisements  for  creditors  had  been  does  not  oon- 

inserted  under  the  Act  No.  112,  sec.  22,  and  after  paying  all  Jf'  ^^  *^« 

daims  a  surplus  remained  in  the  hands  of  the  administrators,  jurisdictiQii 

available  for  distribution  amongst  the  next  of  kin.     Questions  g^attenof^^ 

having  howerer  arisen  as  to  the  rights  of  different  parties  £Act  arinng 

claiming  to  be  entitled  as  next  of  kin,  the  administrators  adminiBtn- 

dedined  to  distribute  the  surplus,  except  under  the  sanction  ^^^^  ^^  ^^® 

assets  of  an 
of  the  Court.    The  principal  difficulty  was  as  to  whether  the  intestate. 

alleged  -widow  of  the  intestate  had  been  in  &ct  married  to  w^i^  ^i 
^  ^  No.  112,  B.  61, 

him  or  not.  does  not 

anthorise  the 

Court  to  in- 

Mr.  Atkins  now  moved  under  15  Vic.^  No.  10,  sec.  16,  on  vestigate  fiwsts 

uid  advise 
behalf  of  the  widow,  and  vdth  the  consent  of  all  parties  theadminis- 

interested  for  an  Order  upon  the  administrators  to  distribute  ^^^^  \  ^^^ 

^  •  expressly 

the  fund  in  their  hands  to  certain  parties  named,  or  in  the  requires  the 

alternative  for  a  reference  to  the  Master  to  enquire  and  report  ^  ^^  the^ 

who  were  the  parties  entitled  to  a  distribution  of  the  estate  of  filets  before 

the  intestate. — ^The  section  provides  all  that  could  be  done  its  opinion  as 

in  an  Equity  suit  and  the  intention  of  the  Act  is  to  avoid  ^  *^®  ^y'  ^ 
^     ^  applicable  to 

the  expense  of  such  a  suit     This  motion  might  be  made  under  them, 
the  Act  No.  112,  sec.  51,  and  if  thought  necessaiy  I  will  ask 
for  the  advice  of  the  Court  under  that  section. 


Mr.  Holroyd,  for  the  administrators,  consented  to  the 
application  if  the  Court  thought  it  had  jurisdiction  to  make 
the  Order  sought. 

Mr.  Justice  Molesworth. — ^I  never  heard  of  such  a  con- 
struction as  is  now  sought,  being  put  upon  the  section  under 
which  this  motion  is  ma^e.  The  law  imposes  upon  adminis- 
trators frequently  the  necessity  of  acting  upon  a  doubtful 
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1863.         gtate  of  facts,  and  they  are  bound  at  their  peril  to  ascertaun 
EcoLEsiAs-     what  the  facts  really  are.     In  this  case  I  see  no  means  of 
TicAi.         relieving  them  from  the  responsibility  of  finding  out  irhether 
In  the  goods  of  this  lady  is  married  or  not  by  any  summary  jurisdiction  under 
woBTH.   '    ^^  section.     To  put  such  a  construction  upon  this  dan&e  as 
to  give  the  jurisdiction  now  asked  to  be  exercised  in  the  Eccle- 
siastical jurisdiction  of  the  Court  would  be,  I  think,  straioing 
it.      I  am  not  disposed  now  for  the  first  time    to  put  a 
construction  upon  this  section  of  the  Supreme  Court  Act, 
which  never  has  before  been  put  upon  it,  or  to  assume  a 
jurisdiction  under  it  which  never  has  been  before  aasomed; 
and  I  would  be  particularly  unwilling  to  do  so  in  a  case 
which  appears  to  be  involved  in  some  difficulty  as  to  the 
facts.     Then  as  to  the  51st  section  of  the  Act  No.  112,  tiiat 
section  does  not  mean  that  the  Court  is  to  investigate  fitfts, 
and  advise  the  administrator ;  for  it  expressly  requires  die 
administrator  to   bring  the  facts   before  the  Court  for  its 
opinion  as  to  the  law  applicable  to  them. 

Application  r^uui. 


June  11. 

Before  pro- 
bate can  be 
granted  in 
Victoria  of  a 
will  proved  in 
England, 
either  the 
original 
English  pro- 
bate, or  an 
exemplifica- 
tion under  the 
seal  of  the 
English  Court, 
must  be  pro- 
duced and 
lodged  in 
Court. 


Ik  thb  Goods  of  JAMES  WHITTAKER,  Dxceassd. 


M, 


R.  WORTHINGTON  moved  for  probate  of  the  wiU  of 
the  testator  upon  production  of  the  original  probate  granted 
by  the  Court  of  Probate  in  England.  A  copy  of  the  probate 
was  annexed  to  the  affidavit  upon  which  he  moved. 

Mb.  Justice  Moleswobth.  —  Before  probate  can  be 
granted  here  of  a  will  proved  in  England,  either  the  original 
English  probate  or  an  exemplification  under  the  seal  of  the 
JSnglish  Court  must  be  produced  and  lodged  in  this  Court 
That  which  is  now  annexed  to  the  affidavit  is  only  a  copy  of  a 
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cop7 ;  an  ezemplication  would  be  a  copy  of  tlie  original  will,  ^^^* 

authenticated  by  the  seal  of  the  Court  of  Probate.     I  should,     Ecclssias- 
therefbre,  require  that  either  the  original  probate  now  pro-         "^^^ 
duced  be  deposited  or  the  application  must  be  postponed  Inthegoodtof 
until  an  exemplification  be  obtained  from  England.     If  the        takes.' 
original  probate  be  now  deposited  the  order  for  probate  may 
be  made ;  and  if  any  material  inconvenience  result,   then 
upon  producing  an  exemplification  I  will  allow  it  to  be  sub* 
stituted  in  the  office  for  the  original  probate. 

Order  accordingly. 


A 


Ik  the  Goods  op  JAMES  BOWLEY,  Deceased. 

June  11, 18. 


PPLICATION  by  the  Curator  of  Intestate  Estates,  under  Where  the 

the  Act  No.  99,  for  a  rule  to  administer  the  personal  estate  of  p'^/  P«>perty 

'  '^  m  the  colony 

the  deceased,  who  had  died  in  Sydney.  The  only  property  of  an  intestate 
of  the  intestate  in  Victoria  consisted  of  a  sum  of  money  depo-  ^^  of  money 
sited  by  him  in  one  of  the  banks  in  Melbourne.  deposited  by 

him  in  a  bank 
in  Melboome, 

Cur.  adv.  vult.  ,  ^^\^^^^ 

he  died  "  poe- 

'  BeBsed  of  or 

entitled  to 

personal 

Me.  Justice  Moleswobth. — Some  difficulty  occurred  in  estate  within 

the  colony  '* 
this  case  as  to  whether  the  deceased  died  "  possessed  of  or  witbin  No.  99, 

'^  entitled  to  personal  estate  within  tlie  colony"  (j).     The  !!5' r*  *^. 

property  in  question  consists  of  a  sum  of  money  deposited  in  ministration 

one  of  the  banks  in  Victoria.     A  person's  debtor  residing  in  a  ^^  Intestate  ^ 

place  does  not  make  that  person  have  property  in  that  place,  Estates 

and,  generally  speaking,  a  man's  property  is  not    located  ^^ 
according  to  the  place  where  a  person  who  owes  him  money 
Hves  ;  and  that  principle,  I  think,  must  apply  as  much  in  the 

ij)  No.  99,  sec  8. 
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^^^^^^      case  of  a  deposit  in  a  bank  as  in  any  other  description  of  debt 
EccLBsiAS-     But  the  Act  conferring  original  Ecclesiastical  joriadictioQ 

upon  the  Court  here  (k)  uses  the  same  words,  and  the  juisdic- 

Inthegaodiof  tion  depends  upon  the  deceased  having  property  in  the  odany. 
As  to  the  construction  of  both  these  Acts,  it  is  to  be  borne  in 
mind  that  a  debt  here  can  be  recovered  only  through  adminiB- 
tration ;  and,  therefore,  though  somewhat  a  straining  of  their 
language,  I  think  from  this  necessity  I  should  hold  that  theie 
is  ''personal  estate  within  the  colony,*'  and  grant  the  usual 
rule  for  administration  by  the  Curator. 

Rids  granted, 
(Jt)  15  Vio,  No.  10,  sec.  15. 


July  23. 

It  18  not  ne- 
oessary  to 
obtain  the 
appointment 
of  a  g^rdian 
to  an  infant 
appointed  ex- 
ecutrix, with 
a  view  to  such 
gnardian 
taking  out 
admimstra- 
tion,  cum  <«#- 
t€niunUo  an- 
nexo,  durcmte 
ntinore  atate  ; 
it  being  suffi- 
cient to  adver- 
tise in  the 
usual  way  for 
administra- 
tion dMrante 
minors  atctte. 


In  the  Qoods  of  MICHAEL  O'SHEA,  Deceased. 


M, 


R.  J.  W.  STEPHEN  moved  for  the  appointment  of  a 
guardian  to  an  in&nt  appointed  executrix,  with  a  view  to 
such  guardian  taking  out  administrationi  cum  testamento 
annexOy  durante  minore  atate.  In  WUliams  on  Executors^ 
p.  420  (5th  ed.),  it  is  hud  down,  ^'  It  is  the  practice  of  the 
^'  Spiritual  Court  to  grant  the  administration  to  the  guaidian 
"whom  that  Court  have  a  right  by  law  to  appoint  fer  a 
"  personal  estate,"  and,  further  on,  "  The  Ordinaiy  ex  oJHao 
«  assigns  a  guardian  to  an  infiint." 

Mb.  Justice  Molbsworth. — I  do  not  think  it  is  necessaiy 
in  this  Court  to  proceed  in  this  way.  It  will  be  sufficient  if 
you'  advertise  in  the  usual  way  for  administration  duranU 
minore  atcUe,  without  any  preliminary  order  for  the  appoint- 
ment of  a  guardian. 


No  order. 
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1868. 


M 


ECOLBSIAS- 

Js  THE  Goods  of  JAMES  BRASHER,  Dbobased.  ™^ 

July2S. 
R.  J.  W.  STEPHEN  moved  for  letters  of  administra- 


Lettenof 

tion  cum  tegtamento  annexo  to  a  creditor  of  the  testator  .-^The  administra- 

Rules  of  Cotirt  only  in  terms  provide  for  the  case  of  intestacy,  tametUo 

but  this  case  is  clearly  within  the  equity  of  the  Rules.     The  f***"'  7^^ 

•^  ^     ^  be  granted  to 

applicant  has  proved  his  debt  before  the  Master,  and  taken  a  creditor  of 

out  a  summons  calling  upon  the  widow  to  shew  cause  why  J^Jh^^l'^th 

letters  of  administration,  with  the  will  i^mexed,  should  not  be  Bnles  of  Court 

granted  to  the  applicant.    The  widow  has  given  up  the  will^  y^^  only^fo 

and  there  is  the  usual  affidavit  of  no  caveat.  ^  <^^"®  ^ 


intestacy. 


MoUon  granted* 


July  23, 80. 

In  thb  GK>od8  of  MICHAEL  CORCORAN,  Deoeasbd.     Wbenerer  the 

Court  has  to 

I  administer  an 

N  this  case  a  suit  had  been  instituted  by  the   Colonial  intestate's 

Bank  of  AustrdUtsiOj  equitable  mortgagees  of  the  deceased.  ^^  ]nuntiff 

No  administration  had  been  taken  out.  c^  ^^i^  ^ 

general  ad- 
ministrator, a 

Mr.  J.  W.  Stephen  now  moved  for  the  appointment  of  an  ^^J^^^^ 

administrator  ad  Utem,  and  cited  Oroves  v,  Levi  (Q,  Bohmson  is  not  suffi- 

V.  Bell  (m),  and  Brown  v.  Lake  (n).  ^^^""^ 

Cur.  adv,  vtdt. 


Ma.   Justice  Molbsworth. — ^In  this  case  I  think  if  I      JulydO, 
granted  the  Order  sought  it  would  be  useless,  and  I  should  " 

not  feel  myself  warranted  iu  making  a  decree  in  the  suit  as 
against  such  an  administrator.     In  Greenwood  v.  Firth  (o)  the 

(J)  9  Hare,  App.  xlvii.  (»)  2  CoU.,  620. 

(m)  1  De  a.  &  S.,  630.  (0)  2  Hare,  241  («.) 
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1863.  Vice-chancellor  held  that  an  equitable  mortgagee  might  pro- 
EocLEsiAs-  ceed  for  a  sale  without  raising  a  personal  representatiTe  of  the 
"^^'  mortgagor.  I  do  not  think  the  point  was  there  considend 
Inthegoodtof  with  much  care,  and  it  is  inconsiBtent  with  all  the  other 
authorities.  As  to  a  limited  administration,  the  authorities 
are  collected  in  Calvert  on  PartieSy  p.  195,  and  the  principle 
appears  to  be  that  whenever  the  Court  has  to  administer  the 
estate,  and  the  Plaintiff  can  raise  a  general  administrator,  a 
mere  administrator  ad  litem  is  not  sujficient.  Besides,  the 
cases  which  I  have  been  referred  to,  of  Qroves  v.  Led  and 
Robinson  v.  BeU,  ther^  are  the  cases  of  Clougk  v.  Dixon  (p)  and 
Croft  v.  Waterlow  (q),  which  all  establish  the  necessity  of 
having  a  general  administration  for  the  purpose  of  a  suit  of 
this  kind.  The  object  is  that  the  personal  estate  may  be 
exhausted  before  the  real  estate  is  resorted  to,  and  for  that 
purpose  it  is  necessary  to  have  a  general  administrator. 

Motion  refused. 


{p)  10  Sim.,  664 


(S)  13  Sim.,  653. 


In  thb  Goods  op  EDWARD  KENWORTHY,  Dbceasbd. 

iyLR.  LAWES  moved  for  a  grant  of  letters  of  administra- 
tion to  the  brother  of  the  intestate.  The  deceased  had  left  a 
widow  in  the  colony,  who  had  not  applied  for  administration. 
The  ordinary  advertisement  of  intention  to  apply  by  the 
brother  had  been  inserted,  and  there  was  an  affidavit  of  no 
caveat  having  been  lodged. 


September  10* 

Where  a  per- 

Bon  dies  intes- 

tate,  leaving  a 

widow  in  the 

colony,  upon 

application 

heing  made 

by  any  other 

person  than 

the  widow  for 

letters  of 

administration,  there  ought  to  be  either  a  special  notice  served  upon  the  widow;  or  an 

affidavit  that  she  declines  or  refuses  to  take  out  administration,  or  of  some  special 

circumstances. 
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Me.  Justiob  Molbswobth. — I  think  where  a  person  dies         ^®^- 
intestate,  leaving  a  widow  in  the  colony,  upon  application     Ecguesias- 
bcing  made  by  any  other  person  than  the  widow  for  letters  of        tical. 
administration,   there  ought  to  be  either  a    special  notice  Inihegoodtof 
served  upon  the  widow ;  or  an  affidavit  that  she  declines  or      wostht. 
refuses  to  take  oat  administration,  or  of  some  special  circum- 
stanoes. 

AppUeation  rrfuaed. 


Ik  thb  Goods  of  GEORQE  CAMPBELL,  Dsgsasbd.     yofyemher2B. 

December  8, 


M, 


14,  23. 


OnON  for  grant  of  probate  to  Edwin  Brooke  as  execn-  ,^  — - 
®  *^  ,  ,      Where  the 

tor  according  to  the  tenor.      The  document  sought  to    be  sigDatnreto 

proved  as  a  will  was  in  the  following  form  : —  *,  ^  ^^{^ 

side  of  the 
"  My  dear  Ned, — I  am  in  a  state  of  dying.     All  I  wish  ^^^d  wm 

"  for  is  that  all  expenses  be  paid  out  of  the  moneys  I  have  turned  upside 

down,  but  its 
"  in  the  bank,  and  the  remainder  is  all  to  come  to  you.  position  was 

accounted  for 
by  the  affida- 
'^  Signed  in  the  presence  of  vits  of  the 

attesting  wit- 
nesses, 

*'  Dr.  L.  Beynard     &     William  Read,  miner,  ^6^  by  the 

«  his  mate."  ^  ^?'*'*^' 

reversing  the 
primary 

[Here  followed  an  inventory  of  certain  property  of  the  the" JF»Z^^<rf 
deceased,  which,  vnth  the  above,  occupied  the  first  page  of  a  Amendment 

,  -  Ajd "  exactly 

sheet  of  paper.     On  the  second  page  were  the  signatures  and  provided  for 

mark  Mowing :-]  the^«^ 

*'I1Xfl<ncy([)  XOH0H{)   seeming  to  be 

«  Dr.  L.  RbykarD.  t^  ""^  ground  for 

*-r*.  Aj.  AVJHXi:tAAv.  y^  suspicion  that 

"  December  29th,  1863.  Geo.  W.  Mobris."  any  improper 

practice  was 
resorted  to, 
the  mere  cir- 

comstance  of  the  signature  being  placed  upside  down  did  not  affect  the  question ;  and 

probate  granted. 
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^^^^^  From  the  affidavits  it  appeared  that  the  testator  had  been 

E0CLE8IAB-     always  in  the  habit  of  speaking  of  and  to  the  present  ^U- 

"^^'        cant  as  «  Ned^    It  also  appeared  that  the  whole  of  the  firtt 

In  the  goods  of  page  of  the  docmnent  was  written  by  Dr.  Reyne^  at  the 

dictation  of  the  testator,  that  that  page  being  thns  filled  flM 

paper  was  turned  oyer,  and  the  signature  of  the  testator 

affixed  at  the  bottom  of  the  second  page,  and  that  as  then 

was  not  then  room  for  the  witnesses  to  sign  under  the  name 

of  the  testatoj  the  paper  was  turned  round  and  signed  by 

Dr.  Beynard;  that  the  cross  was  then  affixed  by  WiSkm 

Ready  a  marksman,  and  the  paper  also  signed  by  George  W. 

Morris,  who  had  entered  the  room  during  the  time  the  dooo- 

ment  was  being  written. 

Dr.  Sewell  for  the  motion. — ^This  is  a  sufficient  signature  bj 
the  testator  within  "  The  WUh*  Act  Amendment  Act,  1853," 
adopted  by  18  Vie»,  No.  19.  The  present  applicant  bong 
identified  with  the  expression,  ^'  My  dear  Ned,''*  is  entitled  to 
probate  as  executor  according  to  the  tenor. 

Cw,  adv.  vubL 


December^,     Mr.  Justice  Molesworth: — 


In  this  case  an  application  was  made  to  admit  to  probate 
as  a  will  the  document  I  hold  in  my  hand.  It  is  written 
upon  a  sheet  of  paper.  It  commences  "My  dear  VeH* 
[His  Honor  read  the  document.]  On  the  second  page  of 
the  sheet  there  is  "  Dr.  X.  Beynard,"  the  person  whoae 
name  is  a  proposed  witness  on  the  other  side.  There  is 
then  a  cross  which,  according  to  the  evidence,  was  affixed 
by  Bead,  the  other  proposed  witness;  and  there  is  then 
the  name  of  George  W,  Morris,  The  signature  of  the  testator 
is  written  upside  down.  The  last  statute  of  wills  has  giT^  * 
considerable  laxity  and  indulgence  to  the  manner  in  which 
the  signatures  of  testators  may  be  affixed.     [His  Honor  read 
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the  section  16  Vic.f  cap.  xxiv.,  sec.  1.]     As  to  this  particnlar         1®^- 

document  if  we  take  this  as  a  folded  sheet,  the  ordinary  way     Eoglsbias- 

of  persons  writing,  is  to  write  down  each  page  in  succession.         tical. 

In  no  case  where  the  paper  is  folded  as  a  sheet  do  they  write  Inthegoodtof 

down  the  first  page,  and  then  continue  by  turning  the  paper 

upside  down,  and  then  writing  down  the  second  page.     So 

that  I  cannot  say  that,  according  to  any  ordinary  use  of  paper, 

this  signature  can  be  taken  as  placed  at  the  end  of  the  will. 

Neither  can  it  be  said  to  be  opposite  to  the  end  of  the  will. 

With  all  the  latitude  of  the  words  of  the  Act  I  do  not  think 

this  case  comes  within  any  of  them. 

There  is  also  this  material  qualification  in  the  Act,  that  the 
will  must  be  so  signed  ''  that  it  shall  be  apparent  on  the  face 
of  the  will  that  the  testator  intended  to  give  efifect  by  such 
his  signature  to  the  writing  signed  as  his  will.'*  Taking  this 
document  apart  from  all  extraneous  evidence  nobody  could 
arrive  at  the  conclusion  that  this  was  intended  to  be  the  will 
of  Qecrge  Campbell  at  all,  because  his  name  appears  nowhere 
in  it.  The  cause  of  the  mistake  is  established  by  extraneous  . 
evidence,  but  the  statute  requires  me  to  decide  upon  it  by 
reference  to  the  document  itself.  I  therefore  think  that  I 
should  not  admit  this  document  to  probate. 

Motion  refused. 


The  applicant  now  appealed  from  the  decision  of  his  Honor    Decmnber  14. 
to  the  full  Court  (r).  

Dr.  Sewellj  in  support  of  the  appeal,  cited  In  the  Goods  of 
W.  Carver  (s),  In  the  Goods  of  J.  BuUock  (t),  In  the  Goods  of 
J.  Gore  {v). 

Cur,  adv.  vuU. 

(r)  Coram  Stawell,  C.  J.,  and  (Q  8  Curt.,  760. 

Wimams,  J.  («)  lb.,  759. 

(»)  8  Curt.,  29. 

VOL.  II. — I.  B.  &  H.  K 
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1863.        Thb  Chibf  Jubtiob: — 

E0CL1SSIA6- 

^^^'  This  was  an  application  for  grant  of  probate.    The  aignt- 

In  thegoodt  of  tore  was  on  the  opposite  side  of  the  page  to  the  will,  and  wis 

'    turned  upside  down.     The  position  of  the  signatore  is  sought 

December  23.  to  be  accounted  for  bj  the  affidavits  of  the  attesting  witnesses; 
that  in  the  hurr  j  of  the  moment  the  paper  was  turned,  so 
that  inadrertentlj  the  signature  was  placed  upside  down. 
Under  the  first  '^  WiUs  Act,^^  perhaps,  this  might  not  hxn 
been  a  valid  execution  of  the  will,  but  it  seems  to  us,  notwitb- 
standing  the  doubts  entertained  by  the  primary  Judge,  tint 
the  late  statute  exactly  provides  for  the  case  of  a  signature  on 
the  opposite  side  of  the  paper.  There  seems  to  be  no  groasd 
for  suspicion  that  any  improper  practice  was  resorted  to  in 
this  instance  to  obtain  the  signature,  and  the  mere  circumstance 
of  its  being  upside  down  does  not^  in  our  opinion,  decide  the 
question.     Probate,  therefore,  may  be  granted. 

Appeal  allowed.    Motion  granted. 
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1868. 

^  MatbihoviaIi 

HUNTER  V.  HUNTER  {w).  

February  12. 


N  this  suit  a  decree  bad  been  made  for  the  payment  of  An  attach- 
V  J    ^    j.^  mentwillbe 

ahmony  pendente  lite.  granted,  for 

non-payment 

Mr.  Purcell  now  moved  for  an  attachment  against  the  due  under 
Respondent  for  non-payment  of  alimony  under  the  decree.  » decree  for 
The  decree  had  been  personally  served  on  the  Respondent,  and  pemdente  Ute. 
a  demand  made  under  power  of  attorney  for  payment  of  the 
arrears.     He  cited  Bobotham  v,  Robotham  (x). 

The  Respondent  did  not  appear. 

Mb.  Justice  Chapman. — In  the  case  cited  the  decree  was 
for  permanent  alimony.  This  Court  has,  however,  exercised 
jnrisdiction  in  the  case  of  non-payment  under  orders  for  pay- 
ment of  costs ;  and  I  do  not  think  there  is  any  distinction 
between  an  order  for  the  payment  of  costs  and  one  for  the 
payment  of  alimony  pendente  lite,  I  will,  therefore,  make  the 
order  for  an  attachment,  and  with  costs. 


Upon  the  subsequent  application  of  the  Respondent  in 
person,  his  Honor  directed  that  the  attachment  should  lie  in 
the  office  for  forty-eight  hours  before  being  issued. 


(to)  Coram  Chapman,  J.  (x)  1  Sw.  &  Tr.,  190. 


K  d 
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Hatbimokial 

March  4, 11. 

p 


DAVIES  V.  DAVIE8. 


Alimoay  pen-     JL  ETITION  for  alimony  pendenU  lUe,     The  primary  soit 


dente  lite  is 

payable  from     'vras  by  the  wife  for  judicial  separation  on  the  grounds  of 

the  citefcCcL"^    adultery  and  cruelty  by  the  husband, 
and  not  from 

the  date  of  its         •»■-       ,->  •  i»ii«  •••j 

return.  ^^*   Bunny,   m   support  of   the   ahmony   petition,  ated 

A  ^scretion  Nicholson  v,  Nicholson  (y). 
IS  to  be  exer-  ' 

cised  by  the 

STin^vals  ^^'  ^'  ^'  ^^^^  ^^^  *^®  husband  contra. 

at  which 

alimony  is  n         j        u 

made  payable.  ^«*'-  ^^'  "*'• 

Some  place  _^_— . 

should  be 

* 

fixed  by  the 

wWch  the         ^^  Justice  Molesworth  :—  *^ 

alimonyshould 

In  this  case  the  petition  is  by  the  wife,  for  judicial  sepa- 
ration on  the  grounds  of  adultery  and  cruelty  by  the 
husband. 

The  petition  for  alimony,  pending  the  suit  for  separatioa, 
alleges  that  the  husband  has  a  hotel  and  farm,  and  is  pos- 
sessed of  means  altogether  bringing  him  in  an  income  not  far 
short  of  £1,500  a-year.  In  his  answer,  the  husband  alleges 
that  the  clear  income  derived  by  him  from* the  hotel  is  not 
more  than  £2  per  week,  and  that  JSoO  a-year  is  all  he  derives 
from  the  farm.  [His  Honor  went  through  the  evidence  in 
support  of  the  application,  and  then  proceeded : — j  I  consider 
I  ought  to  allow  the  present  petitioner  alimony  at  the  rate  of 
Jg72  a-year,  or  at  the  rate  of  £6  per  month. 

I  have  had  some  doubt  as  to  the  intervals  at  which  alimonj 
should  be  made  payable.     If  there  existed  any  definite  and 

0)  31  L.  J.,  Prob.,  165. 
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Dayibs 

V, 

Dayixb. 


established  practice  in  the  English  courts  on  this  subject,  I  ISGS, 
should  not  feel  at  liberty  to  depart  from  it.  I  have  had  con-  Hatbimokial 
siderable  difficulty  in  finding  anything  in  point  about  it.  As 
far  as  I  can  find  authorities,  it  would  appear  that  a  dis- 
cretion has  been  exercised  by  the  English  courts  on  the 
subject;  and  if  that  were  so,  I  would  exercise  a  discretion 
and  in  this  case  would  make  the  alimony  payable  to  the 
petitioner  at  short  intervals.  In  her  position,  the  delay 
of  long  intervals  would  operate  as  a  great  hardship;  it 
must  be  anticipated  long  before  she  would  receive  it;  and 
money  so  laid  out  would  be  spent  at  a  great  disadvantage. 
He  also  is  a  struggling  man,  and  payment  at  short  intervals 
would  be  preferable  on  his  account.  I  shall  therefore  exercise 
my  discretion,  by  ordering  payment  of  the  alimony  at  inter- 
vals of  one  month. 


As  to  the  time  from  which  the  alimony  is  payable,  on  the 
authority  of  the  case  .cited  to  me  of  Nicholson  v,  NicJiolson, 
the  practice  seems  to  be  that  alimony  pendente  lite  is  payable 
from  the  date  of  the  service,  and  not  from  the  date  of  the 
return,  of  the  citation.     I  make  it  payable  accordingly. 

As  to  where  the  alimony  should  be  payable,  I  think  it  very 
desirable,  in  order  to  secure  a  definite  responsibility,  and  to 
make  the  process  of  the  Court  easily  enforcable,  if  necessary, 
that  some  place  should  be  fixed  at  which  the  alimony  should 
be  payable — such  as  the  office  of  the  proctor  of  the  petitioner, 
or  of  the  proctor  of  the  respondent.  It  will  be  more  conve- 
nient to  name  the  office  of  one  or  the  other  of  these  as  the 
place  of  payment ;  but  I  shall  give  her  the  option,  of  course 
sabject  to  reasonable  objection.  The  first  payment  to  be 
made  one  calendar  month  after  service  of  the  citation. 


Order  accordingly. 
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Matbihokuii 

ApHl  1,  2. 

The  Court  has 
jnrisdiction  to 
award  alimony 
pendente  lite 
where  the  wife 
is  the  respond- 
ent in  a  suit 
for  divorce. 

A  petition 
for  aUmony 
pendente  lite 
need  not  he 
signed  hy  the 
petitioner. 

Where  the 
wife  is  re- 
spondent in 
the  main  cause 
her  petition 
for  alimony 
pendente  lite 
need  not  he 
personally 
served  on  the 
husband. 
Aliter  where 
the  wife  is 
petitioner  in 
the  main 
cause. 

Where  a 
petition  for 
alimony  pen- 
dente lite  was 
served  upon 
the  husband's 
proctor  two 
days  afber  it 
was  flled. 

Held,  that 
such  service 
was  sufficient, 
but  that  the 
time  for  an- 
swering should 
run  from  the 
service  and 
not  from  the 
filing. 


FOWLER  V.  FOWLER. 


s 


UMMONS  adjourned  from  Chambers.  The  Reepondest 
in  the  main  Bait,  which  was  for  dissolntion  of  the  mamage 
on  the  ground  of  adultery  by  the  wife,  had  filed  a  petition  for 
alimony  pendente  Ute.  The  husband  applied  by  summons  ia 
Chambers  to  take  this  petition  off  the  file  on  the  following 
grounds  : — (1)  That  the  petition  was  not  signed  by  the  wife. 
(2)  That  a  copy  of  the  petition  had  not  been  personallj 
served  upon  the  husband.  (3)  That  no  copy  of  the  petition 
was  served  on  the  day  of  its  date,  or  of  its  being  filed.  By 
direction  of  His  Honor  the  summons  was  adjourned  into 
Court. 

Mr.  Dobson  in  support  of  the  summons. 

Mr.  Bunny  for  the  wife  contra.  An  affidavit  has  been  filed 
and  served  upon  Mrs.  Fowlers  proctor  since  the  alimony  peti- 
tion was  served.  That  is  a  step  in  the  cause  which  precludes 
the  husband  taking  this  objection.  \Mole8worih^  J. — I  do  not 
think  the  mere  filing  of  an  affidavit  is  a  step  in  the  cause. 
It  is  the  using  the  affidavit,  not  the  filing  it,  that  is  to  be  so 
considered.]  Upon  the  point  of  the  non-signature  of  the 
alimony  petition  by  the  petitioner,  DanieTs  Ghy.  Prae,f  p* 
1205,  and  Maude  v.  Maude  (z),  were  referred  to. 

Cur.  adv.  wlL 


Mr.  Justice  Moleswobth: —  M^ 

Li  this  case,  as  a  preliminary  question,  Mr.  Dobson  raised  t 
doubt  as  to  the  power  of  the  Court  to  award  alimony  at  all 
where  the  wife  was  the  Respondent  in  the  main  suit.    I  re- 

(jb)  6  De  G.  &  Sm.,  418. 
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V. 
FOWLEB. 


ferred  yesterday  to  the  10th  section  of  the  Divorce  Act  [No.  ^3^^!^ 
125],  but  there  is  a  more  express  provision  upon  the  point  in  Matbimokiai^ 
the  19ih  section  of  that  Act,  and  I  have  no  doubt  of  the 
jurisdiction  of  the  Court  to  entertain  such  applications.  The 
question,  therefore,  now  to  be  considered  is,  what  is  to  be 
the  routine  practice  in  these  cases  where  the  husband  is  the 
petitioner  in  the  main  suit,  and  the  wife  files  a  petition  for 
alimony.  I  have  endeavored  to  find  some  information  as  to 
what  the  practice  of  the  Ecclesiastical  Courts  in  England  was, 
but  I  have  been  totally  unable  to  do  so.  I  must,  therefore, 
deal  with  the  points  raised  by  this  summons  upon  my  own 
judgment 


The  first  objection  is  that  the  petition  is  not  signed  by  the 
wife.  One  of  the  rules  of  this  jurisdiction  provides  that  the 
rules  and  practice  in  the  Equity  jurisdiction  shall  as  far  as 
applicable  apply  here.  Now  in  the  Equity  jurisdiction  it  is 
not  necsessary  to  sign  a  petition  at  all.  Interlocutory  peti- 
tions in  the  progress  of  a  cause— and  even  the  bill  itself, 
which  is  in  form  and  effect  a  petition — are  never  signed  by 
the  plaintiff  or  the  applicant,  and  I  do  not  see,  therefore,  any 
reason  to  import  into  this  class  of  cases  the  necessity  for  any 
such  signature. 


The  next  objection  is  that  a  copy  of  the  petition  was  not 
personally  served  on  the  husband.  It  appears  to  me  that  the 
provision  requiring  personal  service  on  the  husband  relates 
only  to  cases  where  the  wife  is  petitioner  in  the  main  cause : 
and  there  is  greater  necessity  for  personal  service  in  the  one 
case  than  in  the  other.  If  the  wife  is  the  petitioner  the  peti- 
tion for  alimony  comes  in  very  rapidly  along  with  the  main 
petition ;  and  as  the  petition  for  divorce  says  nothing  about 
alimony  it  is  very  reasonable  that  there  should  be  personal 
service  in  that  case  of  the  petition  for  alimony.  But  the  case 
is  totally  different  when  in  the  main  litigation  the  husband 
himself  is  the  actor.  He  places  his  case  in  the  hands  of  i^ 
proctor,  and  he  must  be  reasonably  expected  to  foresee  an 
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1863.  application  for  alimony  and  make  his  arrangements  aooord- 
Matrimonial  iiigly;  therefore,  I  do  not  think  that  any  personal  servioe 
is  necessary  upon  the  husband.  This  is  conformable  to  the 
the  practice  in  Equity,  where  the  rule  is  that  petitions 
generally  are  served  upon  the  solicitor,  and  not  personally 
upon  the  party  sought  to  be  affected. 


FOWLBB 

V. 
FOWLEB. 


We  come  then  to  the  third  objection,  that  no  copy  of  tbe 
alimony  petition  was  served  on  the  day  of  its  date  or  of  its 
being  filed.  In  point  of  fact,  the  petition  was  served  upcm 
the  husband's  proctor,  but  not  until  two  days  after  it  was  filed. 
I  have  felt  considerable  difficulty  in  putting  a  constraction 
upon  the  rules  in  question.  Even  under  the  SOth  rule  there 
is  no  express  provision  that  the  filing  and  the  service  of  the 
petition  should  be  cotemporaneous.  The  rules  seem  to  con- 
template the  possibility  of  the  husband  absconding  to  avoid 
service,  and  it  might  in  a  great  many  cases  be  actually  impos- 
sible to  serve  the  petition  upon  the  precise  day  of  filing  it 
But  then  the  81st  rule  provides  that  the  time  for  answering 
shall  run  from  the  filing  of  the  petition ;  and  if  the  service  is 
not  cotemporaneous  with  the  filing,  how  is  the  husband  to  be 
protected  from. having  the  case  brought  forward  before  he  has 
had  time  to  prepare  his  answer  ?  The  rules  may  admit  seve- 
ral constructions  in  that  respect.  One  would  be  a  very  rigid 
construction  against  the  husband  :  that  he  is  bound  to  search 
from  day  to  day  and  take  notice  of  the  documents  filed. 
That  would  be  inconsistent  with  the  rule  requiring  service  of 
a  copy,  and  I  think  would  operate  with  great  hardship  against 
the  husband.  Then,  as  an  alternative,  it  has  been  argued  that 
the  service  and  the  filing  should  be  cotemporaneous.  That 
would  be  a  great  hardship  on  the  other  side,  and  I  do  not 
think  it  required  by  the  rules.  I  think  we  may  meet  the  case 
without  any  great  straining  of  the  rules,  by  saying  that  the 
eight  days  for  answering  should  run  from  notice  being  given 
by  service  of  a  copy  of  the  document  filed. 


Accordingly,  I  consider  the  present  application  to  set  aside 
the  petition  erroneous,   and  that   this  sunmions  should  be 
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refused  with  costs.     At  the  same  time,  I  feel  that  the  douht  1963. 

about  the  practice  on  this  subject  has  caused  delay  to  the  Matbimokial 

husband,  and  I  think  in  dismissing  this  summons  I  should  p^^^s 

under  the  special  circumstances  of  the  case  give  time  to  _    «• 
answer  the  petition,  and  I  shall  for  that  purpose  allow  four- 
teen days  from  to-day. 

Summons  refused  with  costs,  to  be  taxed 
as  on  summons  only.  Fourteen  days* 
time  to  answer  alimony  petition. 


FOWLSB. 


1862. 
Dec.19,20,22. 

BATHGATE  v.  BATHGATE  and  ROBINSON.  ises. 

May  15. 

X  HIS  was  a  Suit  instituted  by  the  husband  for  a  dissolu-  Circomstances 
tion  of  marriage  by  reason  of  the  adultery  of  the  wife.     The  jj^g^jand  will 

husband,   a   gold  miner,  in  his  petition  claimed  £500  as  be  held  to 

,  have  been 

damages  from  the  co-respondent,  a  coach  proprietor.  guilty  of 

such  wilful 
neglect  or 
Neither  the  respondent    nor    co-respondent    entered  an  misoonduct  as 

appearance  to  the  citation,  and  the  suit  now  came  on  for  ^  y^^  wife's 

assessment  of  damages  against  the  co-respondent  (a).  adultery  con- 

sidered. 
Absence  in 

Mr.  Lawes  for  the  petitioner.  *^«  P™'*^*  ^^ 

"^  a  proper  avo- 

cation should 
not  always  tell  against  a  petitioner.    But  there  is  a  clear  distinction  between  the  case 
of  a  man  whose  wife  before  her  marriage  with  him  is  fully  aware  that  his  occupation 
renders  her  separation  from  him  absolutely  necessary ;  and  that  of  a  man  who  after 
marriage,  and  without  absolute  necessity,  embarks  in  an  avocation  requiring  his  absence. 

A  husband  is  not  bound  to  entertain  suspicions ;  but  he  ought  not  to  put  his  wife  in 
a  position  of  temptation :  and  if  he  is  aware  that  she  has  fallen  into  such  a  position, 
and  is  meditating  to  do  wrong,  he  is  bound  to  take  steps  to  the  utmost  of  his  ability  to 
remove  her  from  that  position,  or  prevent  her  from  carrying  oat  any  wrong  intentions. 
His  omission  to  do  so  amounts  to  misconduct  within  the  meaning  of  the  Act. 

Where  in  a  divorce  suit  the  jury  have  found  for  the  petitioner,  the  Court  will  not 
pronounce  a  decree  until  after  the  first  four  days  of  the  next  Term,  in  order  to  afford 
the  usual  opportunity  for  a  motion  for  a  new  trial. 

(a)  Coram,  Stawell,  C.  J.,  Mblesworth,  J.,  and  Chctptnan,  J.,  and  a 

Special  Jury  of  twelve. 
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There  was  no  appearance  for  the  co-respondent. 

The  petitioner  proved  his  marriage  at  8t.  Anne's,  Lime- 
house,  London,  on  3rd  October,  1854;  that  he  lived  a  happj 
life  with  his  wife  till  the  year  1862 ;  that  he  left  her  at 
Beechworth  carrying  on  her  business  of  a  dressmaker  snd 
keeping  a  boarding-house,  while  he  went  in  pursuit  of  bis 
occupation  of  a  gold  digger  to  rushes  at  the  Mountain  Creek, 
Pleasant  Creek  and  Blackwood ;  that  they  corresponded  sSk- 
tionately  by  letter,  he  sending  her  money  occasionally,  till 
July,  1862 ;  that  theUj  when  going  to  the  Lachlan,  and 
calling  on  her  at  Beechworth  by  the  way,  he  found  she  had 
been  seduced  by  Robinson,  and  was  resolved  to  remain  with 
him,  and  forsake  her  husband  for  ever.  They  had  had  two 
children. 


The  jury  assessed  the  damages  at  £500. 


December  22.       On  this  day  the  suit  came  before  the  full  Court  for  hearing. 

Mr.  Lowes  for  the  petitioner. 

There  was  no  appearance  for  the  respondent  or  co-respon- 
dent. 


The  case  for  the  petitioner  having  been  closed,  the  Coort 
stated  that  no  decree  in  this  suit  could  be  pronounced  antil 
after  the  first  four  days  of  next  Term,  in  order  to  afford  the 
usual  opportunity  for  a  motion  for  a  new  trial.  The  Court  at 
the  same  time  intimated  to  counsel  for  the  petitioner  a  desire 
to  be  informed  whether,  in  the  event  of  the  Court  being  of 
opinion  that  the  petitioner  had  by  his  own  neglect  disentitled 
himself  to  a  decree  for  dissolution  of  marriage,  he  would 
accept  a  decree  for  judicial  separation  only. 
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Mr.  LaweSf  after  having  consulted  with  his  client,  replied  in        1^2. 
the  affirmative.     He  referred,  however,  to  Cvnnington  v.  Cun-  Matsimoitiaii 
nington  {b\  in  support  of  the  application  for  a  dissolution  of    _ 
marriage. 


V. 

Bathgate. 


Thb  Chief  Justice. — If  the  damages  in  this  case  be 
upheld,  and  a  decree  pronounced  in  favor  of  the  petitioner,  we 
shall  be  disposed  to  settle  the  whole  on  the  children.  We 
mention  it  now  that  trustees  may  be  chosen* 


The  time  for  making  any  motion  for  a  new  trial  having        i863. 
elapsed,  this  suit  now  came  on  before  the  full  Court  (c)   for     ^^f^'^iK 
hearing  upon  the  petition  and  evidence  previously  adduced. 

Mr.  Lowes  for  the  petitioner.  In  Davis  v.  Davis  and 
Hughes  (d)  it  was  held  that  where  a  man  had  left  his  wife 
alone  while  he  went  elsewhere  merely  to  better  himself,  and 
the  wife  had  committed  adultery,  the  Court  had  not  deemed 
the  conduct  of  the  petitioner  such  misconduct,  or  conduct 
conducing  to  the  adultery,  as  disentitled  him  to  a  dissolution 
of  marriage. 

The  respondent  and  co-respondent  did  not  appear. 

The  Chief  Justice: — 


This  is  a  suit  for  dissolution  of  marriage  on  the  ground  of 
adultery.  The  fact  of  the  adultery  has  been  proved  beyond 
all  doubt.  The  jury  gave  a  verdict  for  the  petitioner,  and 
awarded  £500  damages.  The  suit  was  then  undefended,  and 
the  whole  circumstances  on  the  trial  of  this  issue  of  adultery 

(b)  28  L.  J.,  D.  &  M.,  101 ;  and  (c)  StatoeU,  C.  J.,    Bony,  J,, 

1  Sw.  &  T.,  475.  and  Williams,  J. 

(d)  11  W.  Rep.,  402. 
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1863.         before  the  jury  certainly  were  not  brought  out  so  clearly  as 
Hatbihoniax  afterwards  before  the  judges. 


Bathgate 

V. 

Bathgate. 


The  question  is  whether,  on  the  facts  as  they  now  appear, 
the  Court  is  bound  to  decree  a  dissolution,  or  is  at  libertj, 
under  the  discretion  in  that  behalf  given  by  the  18th  section 
of  the  Act,  to  decline  pronouncing  a  decree  dissoWing  Hiit 
marriage,  and  decree  only  a  judicial  separation.  We  ha?e 
been  referred  to  cases  which  show  clearly  that  the  Court  ii 
not  to  exercise  a  general  discretion  entirely  unrestricted,  bot 
a  judicial  discretion.  If  this  Court  is  judicially  satisfied  of 
the  adultery,  and  of  all  the  other  circumstances  necessary  to 
establish  the  case,  it  is  bound,  unless  the  case  fall  within  the 
exceptions  mentioned  in  the  proviso  to  the  18th  flection,  or 
unless  the  Court  is  not  satisfied  there  has  been  no  collusion, 
to  decree  a  dissolution,  as  prayed.  The  proviso  mentions 
several  exceptions ;  and  the  present  case  raises  the  question 
of  whether  it  falls  within  the  words  relating  to  those  instances 
where  the  petitioner  '^  has  been  guilty  of  having  deserted,  or 
wilfully  separated  himself  or  herself  from  the  other  party 
before  the  adultery  complained  of,  and  without  reasonable 
excuse,  or  of  such  wilful  neglect  or  misconduct  as  has  con- 
duced to  the  adultery." 


The  petitioner  was  a  miner,  and  he  left  his  place  of  reii- 
dence  avowedly — and  we  believe  sincerely — with  the  intention 
to  pursue  his  occupation.  It  is  urged  that  his  mere  absence 
in  this  manner  ought  not  to  bring  him  within  the  operation  of 
the  proviso  enacting  that  the  Court  shall  not  be  bound  to 
decree  a  dissolution,  and  I  am  disposed  to  think  it  should  not 
His  occupation  was  that  of  a  miner,  and  the  same  argument 
applies  in  his  favor  that  applies  in  the  cases  of  mariners,  ser- 
vants, soldiers  and  others,  whose  occupations  deprive  them  of 
the  full  exercise  of  their  own  will  as  to  their  place  of  resi- 
dence. I  do  not  think  that  absence  in  the  pursuit  of  a  proper 
avocation  should  always  tell  against  a  petitioner.  But  at  the 
same  time  there  is  a  clear  distinction  to  be  remembered 
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BATHGhATE 
V, 

Bathqate. 


between  the  case  of  a  man  whose  wife  before  her  marriage  ^8^* 
with  him  is  fiilly  aware  that  his  occupation  renders  her  sepa-  Matbimokiax 
ration  from  him  absolutely  necessary,  and  that  of  a  man  who 
after  marriage  and  without  absolute  necessity  embarks  in  an 
avocation  requiring  his  absence.  The  petitioner  left  his 
wife  and  two  children,  one  of  about  eight,  and  the  other 
about  thirteen,  years  old,  living  in  a  house.  The  house 
belonged  to  him,  but  he  had  no  stated  income  from  any  source. 
This  house  was  situate  some' distance  from  Beechworth  gold- 
fields,  and  also  from  the  town.  To  support  herself,  his  wife 
was  obliged  to  leave  the  house  and  go  to  the  town,  where  she 
opened  an  establishment  for  boarders,  and  for  carrying  on  her 
own  business  of  dressmaking.  The  husband  is  unsuccess- 
ful at  the  gold-field  to  which  he  first  goes ;  he  goes  to  another 
— and  so  on  from  one  to  another.  He  is  informed  by  his 
wife,  by  letter,  that  she  has  gone  to  Beechworth  and  opened 
this  boarding-house.  He  does  nothing  on  hearing  that.  She 
certainly  was  there  placed  in  a  position  of  temptation,  but  he 
takes  no  step  to  control  her.  She  continues  to  support  her- 
self without  any  assistance  from  him.  He  supports  himself. 
The  correspondence  from  her  is  at  first  affectionate;  after- 
wards it  grows  cooler  on  her  part ;  and,  at  last,  she  says 
plainly  she  thinks  she  can  do  better  without  him  for  herself 
and  the  children,  and  she  advises  him  to  leave  the  colony. 
Her  object  must  have  been  obvious ;  but  he  takes  no  steps 
even  then.  He  now  alleges  that  he  could  not  come  to  her 
from  the  place  where  he  was  mining — that  he  had  no  money 
or  means  to  travel  at  the  time.  From  the  dates  and  circum- 
stances, it  is  plain  that  this  is  but  an  excuse.  Even  when  he 
afterwards  does  visit  her,  it  is  plain  it  was  the  result  of  no 
effort  to  change  her  intentions  towards  him.  He  was  going 
to  a  more  distant  gold-field,  and  took  Beechworth  in  his  way. 
It  is  a  mere  fortuitous  occurrence  that  he  goes  there.  That 
is  not  the  conduct  of  a  man  apprised  of  his  wife^s  wrong 
intentions,  and  desirous  of  preventing  their  fulfilment. 


A  husband  is  not  bound  to   entertain  suspicions;  but  he 
ought  not  to  put  his  wife  in  a  position  of  temptation  :  and  if 
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1868.         ixe  is  aware  that  she  has  fallen  into  such  a  position,  and  is 

Matrihokial  meditating  to  do  wrong,  he  is  bound  to  take  steps  to  tbe 

^  utmost  of  his  ability  to  remove  her  from  that  position,  or 

prevent  her  from  carrying  out  any  wrong  intentions,    ffis 

omission  to  do  so  amoants  to  misconduct  within  the  meamng 

of  the  Act. 


9, 

Bathgatx. 


This  petitioner  has  disentitled  himself  to  a  decree  for  % 
dissolution  of  the  marriage ;  but  he  is  entitled  to  the  froiti 
of  the  verdict  which  the  jury  gave  him,  and  to  a  decree  for  t 
judicial  separation,  with  costs  against  the  co-respondent 
The  damages,  when  recovered,  will  be  invested  by  the  Msste 
in  Oovemment  debentures,  for  the  benefit  of  the  two  children 
of  the  respondent  by  the  petitioner,  the  interest  to  be  paid  to 
the  petitioner  for  the  maintenance  of  the  children  dnriog 
their  minority,  and  a  moiety  of  the  capital  to  each  child  on 
its  attaining  majority. 

Decree  acoordingl}!* 


September  22. 

In  appeals 
nnder  the 
"Divorce  and 
Matrimonial 
Causee  Act " 
from  a  single 
Judge  to  the 
ftdl  Court, 
notice  of  the 
appeal  should 
be  both  lodged 
in  Court,  and 
given  to  the 
opposite  party, 
within  the 
time  limited 
by  the  Act  for 
appealing. 


FOWLER  V.  FOWLER  (e). 

Jl!LpPEAL  from  an  Order  of  his  Honor  Mr.  Justice  MoUi- 
worthy  dismissing  a  petition  by  the  wife  for  alimony  pendenti 


lite. 


Mr.  Dohaorij  for  the  Respondent,  urged  a  preliminary  objec- 
tion to  the  appeal  being  proceeded  with.  The  only  step  taken 
by  the  Appellant  within  the  three  months  allowed  by  the  Act 
for  an  appeal  was  a  service  of  notice  of  appeal  on  the  Respond- 
ent. No  petition  of  appeal  has  been  presented,  and  no  notice 
of  the  appeal  was  given  in  the  Master's  office  until  after  the 
e2q>iration  of  the  three  months.    Hie  Matrimonial  and  Divorcf 

{e)  ConmStaweU,  C.  J.;  Sorry,  J.;  and  WilUamM,  J. 
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Ruiss  of  Court  (/)  require  the  practice  on  the  Equity  side  of         1®^- 
the  Court  to  be  followed  where  no  other  provision  is  made  by  Matbimohial 
the  Rules.    According  to  that  practice  notice  of  appeal  should       f^^^i. 
have  been  given  within  fourteen  days. 


Mr.  Bunnyj  for  the  Appellant,  contra.  The  Act  gives  three 
calendar  months  to  appeal,  and  all  that  is  necessaiy  to  be 
done  under  the  Act  is  to  give  notice  to  the  opposite  party. 
Under  the  English  Divorce  Act  a  petition  of  appeal  is  necessary, 
but  under  the  Colonial  Act  such  a  petition  is  unnecessary. — 
[The  Chief  Justice. — ^When  notice  of  appeal  is  given  in  the 
Equity  jurisdiction  the  Appellant  also  files  a  notice  with  the 
officer  of  the  Court.  That  is  not  required  by  any  Act  or  rule 
but  by  the  practice  of  the  Court.] — That  is  merely  a  step 
taken  by  the  Appellant  to  secure  the  case  being  in  the  paper. 

Mr.  Dobson  in  reply. 

The  Chief  Justice. — ^The  more  regular  way  would  have 
been  to  have  lodged  this  notice  of  appeal  in  Court  within  the 
three  months.  Strictly  speaking,  nothing  has  been  done  in 
the  shape  of  an  appeal  to  the  Court,  merely  a  notice  given  to 
the  opposite  party.  Still,  as  that  has  been  done  within  the 
time  limited,  in  the  absence  of  any  express  rule  or  decision 
on  the  point,  the  appeal  may  be  now  heard. 

Me.  Jitstiob  Baert. — I  think  it  would  be  well  that  some 
rale  of  practice  should  be  understood  as  to  take  effect  from 
this  date.  The  rule  of  Court,  No.  59,  provides  that  ''  The 
rules,  regulations,  practice,  and  mode  of  procedure  in  force  in 
the  Supreme  Court  in  its  equity  jurisdiction  shall,  so  far  as 
applicable^  and  where  no  provision  is  made  by  these  rules  and 
regulations,  be  adopted,  and  be  in  force  in  the  said  Court  in 
its  divorce  and  matrimonial  causes  jurisdiction."  Now,  part 
of  the  practice  of  the  Court  in  its  equity  jurisdiction  is  taken 


V. 
FOWLEB. 


(/)  R.,  69. 
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^^^^^       out  of  the  Act  19  Vie,,  No.  13,  and  it  is  desirable  to  Mow 

Matbimoitial  that  as  far  as  it  is  applicable.     It  is  not  applicable  as  to  tk 

FowLEs       deposit  of  £50,  nor  as  to  the  appeal  being  made  within  foar- 

teen  days.     But  it  is  applicable  as  to  the  notice  of  appeal 

being  lodged  in  Court,  as  well  as  being  given  to  the  opposite 

party ;  and  in  that  respect  the  practice  should  be  followed. 


V, 
FOWLEB. 


Mb.  Justice  Williams. — ^Thereisno  doubt  that  the  appeal 
should  be  lodged  in  Court  within  the  time,  strictly  speaking ; 
but  it  would  be  deciding  this  appeal  upon  a  very  small  ground 
to  dismiss  it  upon  this  point.  In  this  case,  being  the  fint 
appeal  under  the  Act,  and  notice  having  been  given  to  the 
opposite  party  within  the  three  months,  I  think  the  appeal 
may  be  allowed  to  proceed. 

Appeal  proceeded  irM. 


September  28. 

In  a  suit  for 
divorce  the 
service  of  the 
citation  mnst 
be  proved  by 
fnvd  voce 
evidence,  and 
not  by  affi- 
davit. 


JEWELL  V,  JEWELL. 

X  HIS   was  a  petition  by  the  wife  for   divorce,   on  iJia 
ground  of  the  adultery  of  the  husband,  coupled  with  cruelty. 

Mr.  Chapman  for  the  Petitioner. 

There  was  no  appearance  for  the  Respondent. 

Mr.  Chapman  put  in  an  affidavit  by  the  Proctor's  clerk 
at  Inglewood  of  the  service  of  the  citation  on  the  Respondeat 

The  Court  held  that  viva  voce  evidence  of  the  serrice 
must  be  given,  and  adjourned  the  case  to  enable  the  Peti- 
tioner to  produce  a  witness. 
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T. 


1863. 

MILLAE  Am   Akothbb  v.  ANNAND   and   HEN-       Matmmokiai 

NINGHAM  (g).  May  14, 16. 

September  24. 


HIS  was  a  suit  instituted  by  the  two  committees  of  the  The  Court  has 
person  and  estate  of  Patrick  Annandy  a  lunatic,  against  his  to  pronounce^ 

wife    and    R,   N.   Hmninghanif    with    whom   adultery  was  a  decree  for 

_  .  diflflolution  of 

chaiged.     The  petition  was  for  dissolution  of  the  marriage  marriage  on 

and  payment  of  damages  and  costs  by  the  co-respondent.   ^^^  ]^^t?^g 

Issues  were  tried  on  the  19th  of  December,  1862,  and  the  committee. 

adultery  charged  established,  damages  being  assessed  at  one  „^ionni^^ 

shilling  against  the  co-respondent.     The  suit  now  came  on  to  granted  on 
,     -        _  such  a  peti- 

te heard.  tion. 

A  co-re- 
spondent who 
Mr.  T.  a*Beckettf  for  the  Respondent,  stated  that  she  did  has  not  ap- 

not  oppose  the  making  of  a  decree  for  dissolution  of  marriage,    jj^^^  ^ 

heard  on  the 

Mr.  Michiey  Mr.  Dawson  and  Mr.  Holroyd  for  the  Peti-  damages  at 

tioners. — ^The  Court  has  jurisdiction  to  make  a  decree  for  *^®  ^"*^  °^  ^ 

issues,  cannot 

dissolution  of  marriage  upon  the  petition  of  the  lunatic's  be  heard  at 
committees.  A  decree  of  nullity  of  marriage  was  pronounced  hearing, 
upon  the  committee's  petition  in  the  Earl  of  Portsmouth  v,  the 
Countess  of  Portsmouth  (/e)^  and  under  the  Divorce  Act  judicial 
separation  was  granted  upon  the  conmiittee's  petition  in 
WoodgeUe  v.  Taylor  (j).  The  incurable  nature  of  the  lunatic's 
disease  in  the  present  case  precludes  the  possibility  of  future 
condonation,  and  it  may  be  inferred  that  if  in  Woodgatev, 
Taylor  condonation  had  been  equally  impossible,  a  decree  for 
dissolution  not  for  judicial  separation  would  have  been 
pronounced.  Counsel  also  referred  to  Pamell  v,  PartisU  (^), 
and  to  Morgan  v.  Tlwm  (Q.  A  decree  for  judicial  separation 
was  asked  for  if  the  Court  declined  to  make  a  decree  for 
dissolution  of  the  marriage. 

{g)  Coram  StavDell,  C.  J.;  Bar-    (J)  80  L.J.  Prob.,  &c.,  197. 
ry,  J. ;  and  WilUams,  J.  {k)  2  Hagg.  Cons.,  169. 

(h)  I  Hagg.  Ecc.,  166.  (l)  7  M.  &  W.,  310. 
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^^^^^  Mr.  LaweSy  for  the  co-respondent,  who  had  not  entered  an 

Matbimoniaii  appearance,  had  been  allowed  to  address  the  jury  at  the  trial 

MiLLAs  ^^  issues  upon  the  question  of  damages,  and  he  now  sought 

t>,  to  be  heard  on  the  question  of  cost& 

The  Coubt  refused  to  hear  counsel  for  the  co-respondent 
as  he  had  not  appeared,  and  held  that  the  case  of  Norris  t, 
Norris  d  Gylea  (m)  conclusively  shewed  that  he  had  no  li^t 
to  be  heard. 

Cur,  adv.  vuU, 


September  24.  The  Chief  JUSTICE. — ^This  is  a  suit  instituted  by  the  com- 
mittee  of  a  lunatic  seeking  a  dissolution  of  his  marriage  on 
the  ground  of  his  wife's  adultery.  No  authority  for  such  a 
proceeding  has  been  adduced,  nor  in  the  cases  to  which  we 
have  been  referred  has  even  the  opinion  of  any  of  the  Courts 
been  invited  upon  the  point  now  before  us.  We  have,  there- 
fore, for  the  first  time  to  decide  if  such  a  suit  be  maintainabie. 
In  Portsmouih  v,  Portsmouth,  where,  at  the  instance  of  \m 
committee,  the  lunatic's  marriage  was  annulled,  the  lunatic 
was  of  unsound  mind  v^hen  the  marriage  was  celebrated; 
there  was,  in  fftct,  no  marriage — a  very  different  case  to  the 
present,  in  which  there  was  no  insanity  until  after  the  marriage. 
In  Woodgate  v.  Taylor  a  decree  for  dissolution  would  hate 
been  warranted  by  the  facts,  had  the  Court  jurisdiction  to 
grant  it.  The  inference  which  must  be  deduced  from  the 
decisions,  therefore,  is  that  proceedings  for  a  dissolution  are 
not  authorised,  where  the  complainant  is  the  committee  of  a 
lunatic,  and  we  think  that  it  would  be  opposed  to  the  spirit 
of  the  Act  to  make  such  a  decree.  The  Statute  evidently 
contemplates  that  a  suit  for  dissolution  of  marriage  should  be 
instituted  by  a  person  who  can  exercise  his  own  will.  Assam- 
ing  that  ultimate  recovery  were  in  this  case  not  merely  hope- 
less but  impossible ;  yet  there  is  no  evidence  that  the  lonatic 

(m)  27  L.  J.  Vtoh.,  &c.,  72. 
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if  now  sane  would  desire  the  continuance  of  this  suit.     In         ^^^* 

effect  the  Court  is  asked  to  decide  or  assume  a  question  on  Matbimoniaii 
which  the  volition  of  the  husband  alone  should  be  exercised.       MraLAB 
We  must  decline  to  assume  such  a  responsibility.    The  Peti-  «. 

tioners  are,  however,  entitled  to  judicial  separation. 

Decree  for  judicial  separation  with  costs 
against  co-res^pondent. 


AlTNAITD. 


MOLESWORTH  t^.  MOLESWORTH  akd  IRELAND. 


p 


September  26, 
ETITION  for  dissolution  of  marriage  on  the  ground  of  ^      ~~T"f 

adultery.     An  order  had  been  made  for  trial  by  a  jury  of  dissolution  of 

the  matters  of  fact  contested  on  the  pleadings.     The  trial  JJ^p^^due 

now  came  on  before  the  full  Court  (/i)  and  a  jury.  delivery  to  a 

law  officer  of 
a  copy  of  the 

The  jury  were  about  to  be  sworn  when  Counsel  for  the  Pfi*^^on  m^wt 
•^  be  given 

Respondent  called  on  the  other  side  to  prove  delivery  to  a  before  the 

law  officer  of  a  copy  of  the  petition  on  the  day  of  presenting  !*f^  "n^^^ 

the  same  to  the  Court.  '  merits. 

Where  it 
appeared  that 

Mr.  Dawson.  Mr.  Wood,  and  Mr.  Fellows  for  the  Respond-  *  «?Py  ^t* 

petition  for 

ent. — ^The  Act  requires  the  Crown  to  be  served,  and  to  have  dissolution  of 
full  opportunity  of  appearing  in  all  cases  of  dissolution  of  ^^deUvered 
marriage.     The  obvious  intention  is  that  the  Court  may  be  to  a  law  officer 

assisted  in  the  detection  of  collusion  between  the  parties,  following  that 

on  which  it 
was  delivered 

to  a  Judge,  but  before  the  acceptance  of  the  petition  by  the  Judge, 
ffeld,  per  Barry,  J.,  and  Willianu,  J.,  Stawell,  C.  J.,  ditaewtiewte,  that  such  service 

was  insufficient,  and  per  totam  curiam,  reversing  Camahy  v,  Camahy  upon  this  point, 

that  the  Court  could  not  sanction  an  adjournment  in  order  to  ascertain  whether  the 

law  officer  was  satisfied  with  such  service. 
When  amendments*  are  made  in  a  petition  for  dissolution  of  marriage  it  is  not 

necessary  for  the  amended  petition  to  be  presented  de  novo  to  a  Judge. 

(n)  Coram  StaweU,  C.  J.;  Barry,  J. ;  and  WUUamt,  J. 
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^^^^^       Such  collusion  may  as  effectivelj  intenrene  on  trial  of  otm- 

Matbihonui.  tested  matters  of  fact  as  on  debate  of  matters  of  law.    The 

MoLBswoBTH  ^^^  ^  bouud  to  see  that  the  requirement  of  the  Act  his 

V-  been  complied  with  at  this  stage.     Proof  must,  therefore,  be 

MOLBSWOSTH  J  ,  -  .  . 

made  now  that  the  petition  has  been  duly  served  on  the 
Attorney-General,  and  the  option  given  to  him  required  hj 
the  law  of  coming  before  the  Court.  Improper  eyidenoe 
might  be  admitted  in  the  absence  of  the  Attomey-Gknenl, 
for  which  the  only  remedy  might  be  a  bill  of  exceptions  by 
him  at  the  proper  stage.  In  Bathgate  v.  Bathgate  (o)  and 
Anncmd  v,  Millar  (p)  all  such  preliminaries  as  this  were  proved 
before  evidence. 

Mr.  MichtSy   Q.  C,  and  Mr.  BUUng  for   the  Petitioner, 
contra. — The  object  of  the  present  proceedings  is  simply  tluU 
the  Court  be  informed  through  the  finding  of  the  jury  as  to 
certain  specified  issues.     It  is  only  when  the  Court  comes 
afterwards  to  consider  its  determination  on  that  finding  thai 
the  other  side  should  intervene  with  the  application  that  before 
a  divorce  a  vinculo  matrimonii  be  granted  the  Petitioner  must 
prove  that  there  has  been  duly  delivered  this  preliminaiy 
notice  to   the  Crown. — [The  CMef  Justice. — ^The   argument 
from  inconvenience  is  a  very  strong  one.] — The  question  is 
whether  this  proof  is  indispensable  at  the  present  stage. 
Unless  it  be  indispensable  the  Petitioner  is  entitled  to  go 
into  the  evidence  on  these  issues.     With  regard  to  the  argn- 
ment  of  inconvenience,  it  may  be  that  there  is  a  temporary 
difficulty  in  the  way  of  complying  with  the  course  suggested; 
and  when  no  injustice  will  be  inflicted  on  either  party  by 
deferring  the  proof  of  what  has  the  other  side  to  complain'? 
The  matter  comes  before  the  Court  on  an  interlocutory  order, 
parties  to  that  order  being  the  parties  who  raise  the  present 
objection.     If  raised  at  all,  the  objection  should  have  been 
raised  at  the  time  the  order  was  made. 


(o)  Sup.  a.,  Vic,   19th  Dec.,  1862. 
{p)Ib. 
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The  Court  held  both  on  the  ground  of  public  and  private         ISCQ. 
convenience,  and  on  the  ground  of  the  uniformity  of  practice,  u^i^^i^iAj. 
that  the  proof  must  be  adduced  forthwith. 


It  appeared  that  the  original  petition  was  presented  to  a 
Judge  on  the  11th  September,  1861,  and  accepted  bj  his 
Honor  the  Chief  Justice^  and  endorsed,  "  I  accept  this  petition 
'*  in  pursuance  of  rule  4'^rules  and  regulations,  18th  Septem- 
"ber,  1861.  W.  F.  Stawbll,  Chief  Justice,  14th  Noyember, 
"  1861." 


MOLBSWOBTH 

V. 
MOLKSWOBTH 


Mr.  B,  C,  Harnman,  being  called  for  the  Petitioner, 
deposed, — I  am  a  clerk  in  the  Grown  Law  Offices.  I  pro- 
duce what  purports  to  be  a  copy  of  the  petition  in  the  suit  of 
Molesworth  v,  Moksworth,  and  an  entry  as  to  the  receipt  of  it 
at  the  Grown  Law  Offices.  The  entry  is  in  the  handwriting 
of  the  register-clerk,  Matthew  Byrne. 

» 
Mr.  Byrne  being  called,   deposed, — I  am  a  clerk  in  the 

Crown  Law  Offices,  and  produce  the  register-book.  There  is 
an  entry  in  the  book,  in  my  handwriting,  of  the  receipt  of  a 
petition  in  the  case  of  Molesworth  v.  Molesworth.  The  petition 
appears  to  have  been  received  by  me  on  the  12th  of  Novem- 
ber, 1861.  The  date  of  the  letter  forwarding  the  petition  is 
the  11th  of  November,  and  the  date  on  which  it  was  received 
is  the  12th  of  November. 

Mr.  Michiey  Q.  G.,  and  Mr.  Billing  tendered  the  evidence 
which  had  been  adduced  as  sufficient  proof  of  the  delivery 
of  the  document  at  the  proper  time. 

Mr.  Dawson,  Mr.  Wood  and  Mr.  FeUows.^-^The  evidence 
negatives  what  the  Act  requires.  The  language  of  the  Act 
u  specific,  ''  shall  on  the  day  of  presenting  the  same  deliver  a 
"copy  thereof  to  a  law  officer."  It  is  contended  for  the 
Petitioner  that  *'  the  day  of  presenting  the  same  "  means  the 
^y  before  or  the  day  after,  or  three  or  four  days  after,  or,  in 
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^^^[^^       fact,  any  day  but  the  same  day.     There  is  no  more  reason 

Matbihokial  why  the  terms  of  this  Act  should  be  relaxed  than  there  is  ftx 

MoLBBwoETH  ^^^^^^^ST  ^^^  common  law  rule  with  regard  to  bills  of  exchange; 

«.  yet  a  man  who  brings  an  action  on  a  bill  of  exchange  cunot 

recover  the  amount  if  he  has  presented  the  bill  on  the  day 

before  it  became  due  or  the  day  after,  unless  there  has  been 

a  waiver  on  the  part  of  the  defendant.     Lastly,  the  words 

"  deliver  to  a  law  officer"  mean  personal  delivery,  not  deliTer 

by  letter. — [The  Chief  Justice. — ^Then  a  law  officer  will  h« 

to  be  told  off  for  the  special  purpose  of  receiving  copies  d 

petitions  for  divorce.]  (q). 

Mr.  Michiey  Q.  C. — The  petition  was  in  course  of  pre- 
sentation from  the  day  it  was  delivered  to  the  Jodge— 
the  11th — until  the  day  when  the  Judge  signified  his  accept- 
ance of  it,  namely  the  14th,  and  consequently  the  copy 
was  delivered  within  the  time  required  by  the  Act  Bot 
if  the  Court  do  not  take  this  view,  they  will  follow  ib 
course  adopted  in  Camaby  v.  Camahy  (r).  In  that  case,  there 
was  some  deficiency  in  the  proof  of  the  service  of  the  copy  oi 
the  proper  day,  and  the  Court  agreed  to  ask  the  Attonej- 
General  whether  he  was  content  with  the  notice  which  he  \ai 
received.  The  Attorney- General  replied  in  the  affirmatiYC, 
and  the  Court  thereupon  allowed  the  case  to  proceed.  If  tBe 
Attorney-General  has  received  reasonable  notice,  that  will 
be  a  substantial  compliance  with  the  Act  the  object  of  whidi 
.  is  to  enable  the  Attorney-General,  in  the  interests  of  the 
public,  to  prevent  a  divorce  being  granted  wherever  there  has 
been  collusion  between  the  parties. 

Their  Honors  retired,  and  not  concurring  after  consultation, 
delivered  separate  judgments. 

{q)  The  point  was  also  raised  accepted,    in   the  names  of  tbe 

and  debated  that  the    copy    do-  parties,  in  the  numher  and  cba- 

livered  was  not  a  copy  within  the  racter  of  the  allegations,  aod  in 

meaninff  of  the  Act,  because  by  the  prayer ;  but  as  this  point  waf 

divers    amendments    it    differed  not  touched  by  the  decision  tb^ 

Arom  the  petition  presented  and  arguments  are  not  reported. 

(r)  Aid€  Vol.  I..  I.  E.  M.,  65. 
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Mb.  Justice  Barbt  : —  ^®®^- 

Matbihoniai^ 
It  devolves  on  me  to  express  my  opinion  first,  as  I  and  moleswobth 
my  learned  brother,   Mr.  Justice    Williams,  hare  the  mis-  o. 

fortune  to  differ  from  his  Honor  the  Chief  Justice.     In  my 
opinion  there  has  not  been  a  sufficient  compliance  with  the 
Act    of    Parliament.      Unfortunately,   no   authorities   have 
been  cited  on  either  side  to  guide  the  Court ;   but  the  words 
of  the   Act,    "shall  on  the  day  of  presenting  the  same, 
"  deliver  a  copy  thereof  to  a  law  officer,"   appear  to  me 
sufficiently  explicit.     It  appears  only  necessary  to  put  a  plain 
construction  on  a  plain  Act  of  Parliament.    It  is  not  my  duty 
to  inquire  what  the  intention  of  the  Legislature  was  in  enact- 
ing this  arbitrary  requirement,  or  whether  it  would  be  suffi- 
cient for  the  ends  of  public  justice  if  the  Attorney-General 
had  a  reasonble  time  to  make  himself  acquainted  with   a 
petition  for  divorce ;  for  where  the  words  of  an  Act  say  that 
a  certain  document  is    to  be  delivered    "on   the   day    of 
presenting  the  same,"  I  presume  that  it  means  what  it  says. 
Where  there  is  any  ambiguity  in  the  words  of  an  Act  of 
Parliament,  it  is  the  duty  of  the  Court  to  interpret  them 
according  to  the  spirit  and  intention  of  the  whole  statute,  but 
here  the  words   are  positive  and  distinct.      The  argument, 
that  the  petition  was  in  course  of  presentation  from  the  11th 
to  the  14th  is,  to  my  mind,  quite  fallacious.     The  petition 
was  presented  on  the  day  on  which  it  was  delivered  to  the 
Judge,  and  a  copy  of  it  ought  to  have  been  delivered  to  the 
law  officer  on  the  same  day.     I  think  an  injustice  would  be 
done  if  any  other  construction  were  puit  upon  the  section. 

Mr.  Justice  Williams  concurred,  and  stated  similar  rea- 
sons for  his  opinion. 

The  Chief  Justice  : — 

I  am  sorry  that  I  cannot  bring  myself   to  take    the 
same  view  as  my  learned  brethren.      No  doubt  when  the 
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1868.         words   of  an    Act  are  clear  the    Goort  ought  not  to  pot 
Matbimonial  ftn  interpretation  upon   them   different  to  that  which  the 
MoLEswoETH  ^^^^  themselves  will  fairly  warrant.     But  in  the  oonstrnc- 
V.  tion  of  any  written  document  its  object  cannot  be  diBre- 

garded — a  rigid  adherence  to  the  mere  words  without 
reference  to  the  purpose  for  which  they  were  used  would  lead 
to  misapprehension  of  the  framer's  true  intention.  The  Act 
requires  a  petition  to  be  presented  to  the  Court — that  u, 
filed  in  the  proper  office.  The  rules  require  that  previoiu  to 
its  being  filed  it  shall  hare  been  accepted  by  a  Judge.  The 
proceedings  to  obtain  this  acceptance  are  taken  ex  parie. 
The  Act  in  directing  that  a  copy  should  be  deliyered  to  a  kw 
officer  on  the  day  of  the  originals  being  presented  merely 
provided  that  a  law  officer  should  be  acquainted  with  the 
proceedings  simultaneously  with  the  first  initiatory  step  being 
taken.  He  could  not  previously  interfere.  There  is  no 
power  of  amendment.  If  the  Act  has  not  been  complied 
with  the  Petitioners  must  commence  de  novo,  I  think  that 
in  such  a  case  the  substance  and  not  the  mere  form  should  be 
regarded ;  and  I  concur  with  the  arguments  of  the  Peti- 
tioner's counsel,  that  the  presentation  is  one  continued  act 
until  the  Judge's  acceptance  of  the  petition — ^that,  in  faet» 
until  the  petition  is  accepted,  nothing  has  been  done.  In 
my  opinion,  the  lodging  of  a  copy  of  the  petition  at  the 
law  offices  between  the  actual  delivery  of  the  petition  and  its 
acceptance  by  the  Judge  is  a  substantial  compliance  with 
the  Act. 

The  judgment  of  the  Court  being  in  accordance  with  the 
opinion  of  the  majority  of  their  Honors,  Mr.  Michie  asked  for 
an  adjournment  of  the  case,  in  order  that  he  might  adopt 
the  practice  pursued  in  Gamaby  v.  Camdbf,  and  ascertain 
whether  the  Attorney-General  was  satisfied  with  the  service. 

Tbb  Chief  Jubticb.-I  do  not  think  CanuAy  v.  Comh 
can  be  relied  upon  as  an  authority.  It  would  be  dispensing 
altogether  with  the  Act. 
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Mb.  Justiob  Barrt. — I  was  not  one  of  the  constitaent         1^^- 

members  of  the  Ooort  when  Camaby  v.  Ccamaby  was  decided,  MAxuxoiriAx 

bat,  from  my  present  knowledge,  I  do  not  think  I  could  MoT,ZZ^«-m 
assent  to  the  determination  in  that  case.  «. 


MoiiESWORTH 


Mr.  Justiob  Williams. — Although  I  was  one  of  the 
component  parts  of  the  Court  in  giving  that  judgment,  I  am 
afraid  I  should  not  like  to  adhere  to  it  now.  The  decision 
was  given  to  some  extent  under  pressure,  and  probably 
without  consideration,  and  will  not  bear  the  test  of  mature 
reflection. 

Mr.  Michie  asked  the  Court  to  allow  the  case  to  stand  over 
till  next  sittings,  when  he  hoped  to  be  in  a  position  to  prove 
the  preliminaries. 

Mr.  AspindU  (Mr.  C  A.  Smyth  with  him)  for  the  co-respon- 
dent, contra.  The  Act  requires  a  co-respondent,  unless  the 
Court  excuse  the  Petitioner.  The  original  petition  as  presented 
and  accepted  contained  none.  The  amended  petition  contain- 
ing a  co-respondent  is  an  entirely  new  suit — ^new  parties,  new 
allegations,  new  prayer.  This  petition  has  never  been  pre- 
sented and  accepted  at  all.  The  first  petition  was  bad  as 
against  the  lady;  the  second  is  bad  as  against  my  client. 
Why  postpone  what  after  all  will  turn  out  but  a  mock  trial  ? 

Mr.  Dawson,  Mr.  Wood  and  Mr.  Fellows,  for  the  Respondent, 
also  opposed  any  further  putting  off  of  the  trial.  The  second 
petition,  though  called  an  amended  one,  is  a  new  original  suit. 
Under  the  Act  this  trial  must  be  heard  and  tried  on  the  same 
principles,  in  the  same  manner,  and  subject  to- the  same  or 
the  like  rules  and  regulations  as  actions  for  criminal  conver- 
sation  in  courts  of  common  law  (s).  At  common  law  only 
such  amendments  can  be  made  as  are  necessary  for  trying  the 
very  right  in  the  same  suit  between  the  same  parties.  Garrard 

(«)  No.  126,  sec.  20. 
VOL.  n. — I.  E.  &  H.   '  M 
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18€3.         t?.  OinhUei  (t\  Beg,  v,  Pearce  (r).     The  same  point  arises  on 
MATBiMoinAL  the  55th  rale  of  this  Court  in  its  matrimonial  jonsdiction. 

MOLBSWOBTH 

o.  Mr.  Michie,   Q.  C,   and   Mr.  Billing^  in  support  of  the 

application  for  postponement.     The  bdih  rale  provides  that 
the  rules,  regulations,  practice,  and  mode  of  procedure  in  the 
equity  jurisdiction  shall  be  adopted  in  the  divorce  and  matri- 
monial jurisdiction.     Nothing  is  more  common  than^  for  suits 
in  Equity  to  stand  over  for  the  addition  of  parties.      The 
main  object  of  the  suit  is  still  the  same — a  dissolution  of  the 
Petitioner's   marriage ;    the  amendments  have  not  changed 
that;  they  have  merely  added  a  prayer  for  consistent  but 
incidental  relief,  and  allegations  in  support  of  that  prayer. 
At  the  time  the  amendments  were  made  a  fresh  citation  was 
served.     If  the  co-respondent  had  any  objection  why  did  he 
not  then  come  to  the  Court  and  have  his  name  struck  out  ? 
If  he  did,  in  fact,  so  apply,  he  thereby  recognised  the  eqait> 
able  form  of  the  proceeding.     The  present  proceeding  is   on 
an  order  to  try  issues.     The  present  time  and  mode  of  objec- 
tion is  wrong,  so  long  as  the  order  for  trial  of  the  issues 
remains  in  force.     [Barry^  J. — You  are  applying  for  a  post- 
ponement,  and   are   contending  that  the  petition  if  not   in 
due  form  may  be  amended.     The  objection  which  comes  from 
the  other  side  is,  not  so  much  whether  the  Court  has  the 
right  to  amend  by  increasing  or  enlarging  the  relief  that  is 
sought,  but  whether  what  is  originally  vicious  in  itself — not 
merely  defective,  but  void  ab  initio — can  be  amended  and  set 
right.      In  other  words,  whether  a  petition  which  has   no 
co-respondent  in  it — ^the  absence  of  the  co-respondent  not 
being  accounted  for— <»n  be  amended  or  made  worth  any- 
thing by  a  subsequent  proceeding  of  putting  in  a  co-respondent.] 
How  is  the  Court  to  tell  that  ?     [Barry,  J. — By  looking  at 
the  first  petition.]  '  The  Court  does  not  yst  know  whether 
the  Petitioner  has  failed  in  his  preliminary  proofs. 

AspinM  replied. 

(0  lie.  B.,  N.  S.,  616.  (o)  32  L.  J.,  Mag.  Cas.,  75 


r 


mSOLVENCT,  ECCLESIASTICAL,  &  MATBIM ONIAL  CASES. 


147 


MOLBSWOBTH 


The  Chief  Justice. — The    Court   does   not   consider  it         1863. 
necessary  when  amendments  are  made  in  a  petition  for  the  Matsimokial 
amended  petition  to  be  presented  de  novo  to  the  Jndire.     "We  ._ 

*^  ^  O  MOLBSWOBTH 

are  disposed  to  accept  the  assurance  of  the  counsel  for  the  v. 

Petitioner  that  all  other  facts  will  be  proved  by  witnesses ; 
and,  acting  on  that,  we  consider  there  should  be  an  adjourn- 
ment till  next  sittings.  If  the  Petitioner  dismisses  his  suit, 
of  course  he  will  do  so  upon  the  usual  terms;  but  if  he 
decides  to  go  on  with  it,  the  question  of  costs  is  reserved. 

Adjourned,  with  liberty  to  the  Petitioner  to 
dismiss  his  suit,  without  prejudice  to  his 
right  to  instUute  another. 


SANSOM  V.  SANSOM  (tc). 


Pi 


JShv.  9,  5. 

In  hearing 
petitions  ror 
ETITION  for  alimony  pendente  lite.     The  petition  stated  alimony  the 

that  the  Respondent  was  at  present  engaged  as  a  draper^s  ^es  ^  plead- 

assistant  at  a  salary  of  £2  10s.  per  week,  with  board.     The  ing  are  to  be 

followed,  and 
Bespondent  had  filed  an  answer,  in  which  he  admitted  that  no  case  is  to  be 

his  salary  was  £2  lOs.  per  week,  with  partial  board,  and  ?^"f^^*^^ 

stated  that  he  had  to  pay.£l  lOs,  per  week  out  of  his  salary  the  pleadings. 

for  rent  and  necessary  household  expenses.  children  of 

the  marriage 
are  kept  by 
Mr.  Lawes  for  the  Petitioner.  the  mother 

the  question 
of  their  snp- 

The  Bespondent  did  not  appear.  port  should 

x>  J         ,.     not  be  regard- 

Cur.adv.vuU.   ed  in  fiSig 

the  amount  of 

^*       Mb.  Justice  ^olesworth  : — In  this  case  the  Respondent's  awarded  to 

income  is  JB130  a-year,  with  partial  board,  which  I  estimate  ^«^'^°*^PP: 

"  *^  ^  vision  for  their 

as  worth  £50  a-year.   I  think  the  proper  provision  to  be  made  maintenance 
for  his  wife  out  of  that  is  £3  a  month,  to  be  computed  from  ^^^  distmci 

the  service  of  the  citation.  from  the  ali- 

mony allowed 
(it)  Coram  Molenoorth,  J.  to  the  mother. 
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Saitsom 

V. 

Sansoh. 


1863.  Jt  appears  that  there  are  two  in&nt  children  of  the  mar- 

Matbimokiai.  nage,  aged  five  and  three  years.     Nothing  is  said  about  tbem 

in  the  petition  for  alimony,  nor,  of  course,  in  the  answer  to 
that  petition.  Mr.  Lowes  desired  to  give  evidence  that  there 
were  these  children,  and  that  the  wife  was  supporting  them, 
with  a  view  to  increasing  the  alimony  to  be  allowed  to  her. 
I  think  in  these  alimony  matters  we  are  to  follow  the  ordinary 
rules  of  pleading,  and  that  no  case  is  to  be  heard  except  that 
which  is  made  by  the  pleadings.  I  have  also  upon  consideia* 
tion  come  to  the  conclusion  that  it  is  generally  better  whoe 
the  children  are  kept  by  the  mother  to  make  provision  for 
them  distinct  from  the  alimony  allowed  to  her.  In  several 
cases  it  has  been  noticed  as  a  reason  for  diminishing  the 
alimony  that  the  husband  is  supporting  the  children  \  bnt  I 
have  not  found  any  case  in  which  the  wife  supporting  the 
children  has  been  made  a  ground  of  increased  allowance  to 
her.  The  father  is  the  person  legally  liable  to  mainl^in  the 
children,  and  if  the  alimony  were  fixed  including  an  allowance 
for  the  children,  there  would  be  nothing  to  prevent  the 
mother  the  next  day  turning  them  out,  and  throwing  their 
support  upon  the  father.  Again,  the  children  might  die 
during  the  progress  of  the  cause,  and  thus  the  amount  of 
alimony  might  become  the  subject  of  constant  litigation. 
Upon  the  whole  I  think  it  better  not  to  include  the  support 
of  the  children  in  the  alimony,  and  fix  the  alimony  upon  the 
assumption  that  the  father  has  to  maintain  them.  A  distinct 
application  may  be  made  as  to  the  custody  of  the  children  and 
their  maintenance.  I^  however,  the  father  consents,  I,  as  at 
present  advised,  should  be  disposed  to  make  an  order  for 
another  £3  per  month  for  the  maintenance  of  the  children. 


Order  accordingly  for  alimony  only  (x). 


{x)  Vide  29  L.  J.,  Prob.,  &c.,  151  (n). 
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ABSEISTT  DEBTOBS  ACT. 

See  Practice  at  Law,  1. 

ACCEPTANCE. 

See  CONTKACT,  I. 

ACCESSOET. 

See  Deposition,  1. 
Eafe. 

ACCOUNT. 

See  Gold-Mining,  6. 

Parties,  1 — 8. 

E,y  M,,  and  L.,  as  partners,  en- 
tered into  a  Government  railway 
contract.  In  this  partnership  L. 
was  a  trustee  for  N,  (?.,  R.  G,,  and 
J,W,  By  the  articles  of  partner- 
ship it  was  agreed  that  E,  and  M. 
should  each  receive  one-tenth,  and 
L.  eight- tenths  of  the  net  profits  of 
the  contract.  Subsequently  ^.6^., 
R'  G.,  and  J,  W.  assigned  their 
joint  and  separate  estates  to  trus- 
tees for  creditors.  By  a  deed  after- 
wards executed  between  E.,  M.,  and 
L,  N.G.,  R.G.,  and  J.W.,  and  their 


trustees,  and  the  Bank  of  N.S.W., 
certain  funds  were  assigned  to  the 
trustees  for  the  payment  of  certain 
scheduled  debts ;  the  partnership 
between  E.,  M.,  and  L.  was  dis- 
solved, and  a  fresh  partnership 
constituted  between  W.W.  and  L., 
in  which  partnership  L.  continued 
to  represent  N,G,,  R.G.,  and  J,W., 
or  their  trustees.  By  the  same 
deed  E.  and  M.  assigned  their  in- 
terest in  the  contract  to  W.W.,  and 
it  was  agreed  that  L.  should  give 
to  E.  and  M.  respectively  a  bond 
(which  bonds  were  subsequently 
given)  to  secure  (inter  alia)  the  pay- 
ment to  each  of  them,  within  three 
months  after  the  completion  of  the 
contract,  of  a  sum  of  money  equal 
to  one-tenth  of  the  entire  net  pro- 
fits of  the  contract ;  and  the  com- 
pletion of  the  contract  was  defined 
to  mean  the  time  when  certain 
retained  per-centages  should  be- 
come payable  by  the  Government, 
which  time  by  the  contract' was 
fixed  at  twelve  months  after  the 
completion  and  opening  for  traffic 
of  the  railway.    By  a  subsequent 


11 


ACCOUNT. 


ACCOUNT. 


deed   between    the    same    parties, 
J.PF.,  was  substituted  for  L.  in  the 
transaction  of  the  partnership  busi- 
ness ;  and  JsW, — as  a  personal  lia- 
bility  on   him,   but  so  as  not  to 
render   any  other   parties   thereto 
liable — covenanted  with  E.  and  M. 
to  pay  them  {inter  alia)  their  pro- 
portion of  profit  secured  to  them 
by  L.'s  bonds,  which  bonds  were 
thereupon  cancelled.     The  railway 
was  completed  and  opened  for  ti*af- 
^\i  on'the  1st  April,  18«2.     On  the 
«th  December,    1862,   E.  and  M. 
(who    had    previously    mortgaged 
their  in tt^ rest  in  the  contract,  and 
in  J.ir.'s  covenant  to  them)  filed 
their  bill  against  iV.G.,  R,G.^  and 
J,W.,  and  their  trustees,  and  W,W, 
and   L.^  praying  for  an  account  ^f 
the  dealings  between  the  parties  ; 
for  a  declaration  that  certain  entries 
and   charges    in    the   partnership 
books  were  improperly  entered  and 
charged,   and   certain  bills  of  ex- 
change wrongfully   accepted,   and 
moneys   wrongfully  applied ;    and 
for   payment   to   the   Plaintiffs  of 
what  should  be  found  due  to  them. 
Held,  that  the  mortgagees  of  the 
Plaintiffs   were   necessary   parties, 
but  that  neither  the  Bank  of  N. 
S.W ,  nor  the  scheduled  creditors 
oiN,G,,  R,G.,BndJ,W,  were  neces- 
sary parties.       That   the   alleged 
improper     entries     and     charges, 
acceptance  of  bills  and  application 
of  moneys,  could  have  no  effect  in 
the  only  account    to    which    the 
Plaintiffs  were  entitled,   viz.: — an 
account  of  the  profits  of  the  entire 
contract,    deducting    outlay    from 
receipts.     That  the  bill  was  filed 
before  the  period  had  arrived  en- 
titling the  Plaintiff  to  an  account. 
That  the  matter,  as  between  J.W. 
and  the  Plaintiffs,  was  of  so  com- 
plicated a  nature  as  to  be  a  fit  sub- 


ject for  an  account  in  Equity.  That 
though  the  Plaintiffs  had  no  rights, 
except  as  against  J.W,,  it  was  jost 
to  him  that  the  other  parties  should 
be  kept  before  the  Court,  so  that 
the  account  might  determine  his 
rights  against  them  for  any  sums 
he  might  have  to  pay  to  the  Plain- 
tiffs, and  also  to  give  him  facilities 
for  access  to  books  and  papers ;  bat 
that  the  Plaintiffs  should  pay  thv 
costs  of  all  parties   who  had  de- 
fended, up  to  and  including  the 
hearing.     Evans  v.  Gtithridge,  E.  8S 

ACCOUNTAiNT. 
See  Official  Assignee,  IV, 

ACT  OF  INSOLVENCY. 

See  Sequestration,  I.  1,  *i. 

ACTION. 

I.  On  judtjment :  vexatious  litigation : 

misnomer, 
A  second  action  was  brought  on 
a  judgment  in  a  former  action. 
Plaintiff  was  named  Jabez  in  the 
writ,  James  in  the  copy  writ,  and 
Jabez  in  the  declaration.  On  a 
summons  by  Defendant  to  set  aside 
the  declaration  as  irregular,  and  to 
stay  proceedings  as  vexatious  liti- 
gation ;  Held,  as  to  the  latter 
ground  that  the  Court  had  no 
power  to  stay ;  and  as  to  tbe  for- 
mer, that  the  summons  must  be 
dismissed,  but  without  costs,  and 
with  leave  to  amend  the  copy  writ 
served.  Plevins  v,  St.  Kilda  and 
Brighton  Railway,  L.  17 

II.  Use  and  occfupation :  moorage, 
F.,  with  permission  of  5.,  moored 

his  ship  to  the  jetty  of  S.,  in  order 
to  discharge  a  cargo  of  timber,  not 
on  to  the  jetty,  but  into  the  still 
water  sheltered  by  it.     A  landing- 
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stage  was  also  thrown  out  irom  the 
ship  to  the  jetty,  and  FJs  men  used 
the  jetty  in  passing  from  and  to 
the  ship.  There  was  no  evidence 
that  F,  had  any  right  to  the  exclu- 
sive use  of  any  part  of  the  jetty. 
Held,  that  use  and  occupation  for 
the  jetty  would  not  lie.  Solomon 
V,  Fitzsimmans,  L.  A '2 

ACTS  OF  COUNCIL. 

4  Vic.,  No.  6. 

See  Practice  at  Law,  I. 

6  Vic.,  No.  9. 

See  Cbeditors*  Deed,  8. 

5  Vic.,  No.  17. 
Sec.  7 : 

See  Settlement. 
•   Sec.  8 : 

See  Official  Assignee,  I. 
Sec.  25. 

See  Practice  (Insolvency), 
VIII.  1—8. 
Sec.  83 : 

See  Discharge. 
Sec.  51 : 

See  Official  Assignee,  II. 
Sec.  85 : 

See  Sequestration,  II. 

7  Vic.,  No.  19. 
Sec  8 : 

See  Creditors'  Deed,  4,  5. 
Sec.  17 : 
See  Certificate,    Refusal 
OF,  S,  4. 
Sec.  18 : 
See  Certificate,    Refusal 
OF,  1,  8,  4. 

9  Vic.,  No.  27. 

See  Master  and  Servant, 
1,3. 

11  Vic.,  No.  19. 

See  Winding-up  Act. 

15  Vic.,  No.  10. 
Sec.  13,  18 : 

See  Information. 


16  Vic.,  No.  10. 
Sec.  16 : 

See  Jurisdiction,  I.  3. 
Sec.  19 : 

See  Prohibition. 
Sec.  38 : 

See  Appeal,  V. 

15  Vic.,  No.  18. 
Sec.  81 : 

See  Jurisdiction,  III.  4. 

18  Vic.,  No.  11. 

See  Commissioner. 

18  Vic.,  No.  14. 
Sec.  5,  cl.  19 : 

See  Licence,  Butcher's. 
Sec.  16,  cl.  7  : 

See  Trespass,  3. 
Sec.  16,  cl.  8 : 

See  Jurisdiction,  III.,  3. 

18  Vic.,  No.  15. 

See  Corporation. 
Sec.  80 : 
See  Rates. 

18  Vic,  No.  19. 
See  Will. 

18  Vic,  No.  80. 
Sec.  36  : 

See  Impounding. 

18  Vic,  No.  43. 
Sec.  14 : 

See  Process,  1,  3. 

19  Vic,  No.  4. 
Sees.  4,  10. 

See  Information. 

19  Vic,  No.  19. 
Sec.  67 : 
See  Ejectment,  1. 

19  Vic,  No.  30. 

See  Trustee  Act  1866. 

ACTS  OF  PARLIAMENT 
(IMPERIAL). 

See  Statutes. 


iv    ACTS  OP  PAELTAMBNT 

(VICTOEIAio. 

No.  29. 
Sec.  66: 

See  DiSGHABGE. 

Sec.  68  ; 
See  Appeal,  I,  1. 

No.  32. 

See  Appeal,  II. 
Road,  3. 
Warden. 
Sec.  2 : 

See  Bye-Law. 
Sec.  76 : 
See  Claim,  I.  3. 
Warden. 
Watbr-Rioht. 
Sec.  77  : 

See  Claim,  I.  8. 
Sees.  84,  88. 
•         See  Appeal,  IV. 
Sec.  90 : 

See  Miners'  Kiqht. 
Sec.  116 : 

See  Evidence,  2. 
Sec.  122  : 
See  Warden,  V. 

No.  49. 

See  Crown  Lands,  III. 

No.  99. 
Sec.  3 : 
See  Personal  Estate. 

No.  109. 

See  Company. 

No.  112. 
Sec.  51 : 
See  Administrator. 

No.  114. 
Sec.  3  : 

See  Penalty. 

No.  115. 
Sec.  1: 

See  Bye-Law. 

No.  118. 
Sec.  11 : 

See  Miner's  Right. 


ACTS  OF  PARLIAMENT 
(VICTORIAN). 

No.  125. 
Sec.  16  : 

See  Practice  (Ditorce,  tt\ 
VII. 
Sec.  65  : 
See  Practice  (Divorce,  kt\ 
III. 

No.  141. 
Sec.  2  : 
See  Bill  of  Sale. 

No.  143. 
Sec.  6  : 
See  Scab  Act. 

No.  145. 
Sec.  20 : 

See  Selector,  1. 
Sec.  86,  91  : 

See  Land  Act  1862,  1. 
Sec.  123  : 

See  Crown  Lands,  II. 
Sec.  125  : 

See  Selector,  1. 
Sec.  129 : 

See  Crown  Lands,  I. 

No.  147. 
Sec.  136 : 
See  Appeal,  III.  9. 

No.  148. 
Sec.  4 : 
See  Warden,  V. 

No.  163. 

See  Claim  I.  2. 

No.  169. 
Sec.  11 : 

See  Appeal,  IU. 
Notice. 
Sec.  12 : 
See  Appeal,  III.,  6. 

ADMINISTRATION. 

/Sm  Practice  (Ecclesiastical),  2,8,4 

ADMINISTRATION  OF 
ASSETS. 

See  Jurisdiction,  I.  2. 


ADMINISTEATION  SUIT. 


AFFIDAVIT. 


See  Sequestration,  III. 

ADMINISTEATOE. 

See  Practice  (Equity),  I. 
The  Act  No.  112,  sec.  51,  does 
not  authorise  the  Court  to  investi- 
gate facts  and  advise  an  adminis- 
trator ;  but  expressly  requires  the 
adoainistrator  to  bring  the  facts 
before  the  Court  for  its  opinion  as 
to  the  law  applicable  to  them.  In 
re  Holdsivorth,  I.  E.  M.,  113 

ADMISSION. 

See  Barrister. 
Evidence,  1. 

ADULTEET. 

See  Misconduct. 

ADVEETISEMENT. 
See  Practice  (Insolvency),  IV.  2. 

ADVEETISING  DOCTOE. 

See  Libel. 

ADVICE. 
Cy  Ihe  Court  under  No.  112,  s.  61. 

See  ADMINISTRi^TOR. 

AFFIDAVIT. 

See  Practice  (Equity),  II. 

(Insolvency),  I. 

Proof  of  Debt,  1,  2. 
Selector,  2. 
Sequestration,  II. 

I.  Holding  to  hail. 

On  rule  nisi  to  set  aside  an  order 
to  hold  to  bail,  the  Court  will  in  no 
case  inquire  into  the  cause  of  action 
on  affidavits  of  the  Defendant ;  and 
where  the  PlaintiflF  himself  had 
sworn  to  a  different  amount  to  that 
for  which  he  held  the  Defendant  to 
bail,  the  Court  refused  to  allow  the 


Defendant  to  shew  this  by  his  own 
affidavit.     Smith  v.  Pamell,  L.  115. 

II.  Annexures,  koxc  identified. 

Documents  verified  by  affidavit 
must  be  marked  by  the  Commis- 
sioner administering  the  oath ;  and 
are  not  sufficiently  identified  if  not 
so  marked,  though  both  referred  to 
in  the  affidavit  and  inseparably 
annexed  to  it  Bossiter  and  another 
V.  O^SJmnassyy  L.  121. 

AGENT. 

See  Auctioneer. 
Contract,  I. 
Selector,  1. 
Vendor  and  Puchaser,  I. 

ALIMONY. 

See  Practice  Divorce,  &c.,  I. 

1.  The  Court  has  jurisdiction  to 
award  alimony  pendente  lite  where 
the  wife  is  the  respondent  in  a  suit 
for  divorce.     Fowler  v.  Fowler^ 

I.  E.  &  M.  126. 

2.  Where  children  of  the  mar- 
riage are  kept  by  the  mother  the 
question  of  their  support  should 
not  be  regarded  in  fixing  the  amount 
of  alimony  to  be  awarded  to  her ; 
but  provision  for  their  maintenance 
should  be  made  distinct  from  the 
alimony  allowed  to  the  mother. 
Sansom  v,  Sansom,      I.  E.  &  M.  147 

AXLOCATUR. 

See  Practice  at  Law,  II. 

AMENDMENT. 

See  Practice  (Divorce,  (fee),  II. 

(Equity),  III.  1. 

(Insolvency),  III.  2. 

ANNEXUEES. 
Ser  Affidavit,  II. 
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See  Practice  (Divorce,  &c.),  III. 

(Insolvency),  I.  3. 

Sequestration,  III. 

I.  Fro7n  County  Court 

See  Contract,  II.,  IV. 
1.  Where  an  appeal  case,  stated 
by  the  Judge  of  the  County  Court, 
had  been  sent  back  for  re-state- 
ment, and  came  on  again  for  hear- 
ing upon  the  original  sufficient 
notice,  no  new  notice  of  appeal 
being  given,  but  the  case  being 
merely  set  down  a  second  time  for 
argument.  Held,  that  the  Act  No. 
29,  section  68,  did  not  require  a 
second  notice  of  appeal  to  be  given, 
and  that  what  the  Act  required 
liad  been  done.      Gresson  v,  Foster^ 

L.  187 

II.  From  Court  of  Mines. 

1.  No  appeal  lies  from  the  Court 
of  Mines  to  the  Supreme  Court  in 
a  matter  before  the  Court  of  Mines 
on  appeal  from  a  Warden  of  the 
Gold-fields.     SchvXtz  v,  Dryburgh, 

L.  127. 

2.  On  the  hearing  of  an  appeal 
from  a  Warden  before  the  Court  of 
Mines,  Counsel  for  the  Defendant, 
before  he  had  stated  his  reasons  for 
a  nonsuit,  was  stopped  by  the 
Judge,  who,  however,  himself  as- 
signed no  reasons.  Plaintiff's 
Counsel  asked  for  a  special  case, 
and  there  was  a  lengthened  discus- 
sion between  him  and  the  Judge  as 
to  the  reasons  on  which  the  Judge 
was  disposed  to  nonsuit.  After  the 
case  had  been  in  the  hands  of  the 
Judge  some  months  a  special  case 
was  stated.  In  it  the  whole  of  the 
evidence  was  set  out ;  and  at  the 
conclusion  was  asked  simply  the 
question,  *•  Whether  the  llespon- 
dents  had  by  the  evidence  adduced 
at  the  hearing  and  set  out  in  the 
case  now  submitted  established  a 
case  which  would  entitle  them,  as 


against  the  Appellants,  to  the  pos- 
session of  the  ground  of  which  tiiey 
sought  to  dispossess  the  Appel- 
lants?" On  a  preliminary  objec- 
tion to  the  statement  of  a  special 
case  in  such  a  general  way,  Held, 
that  nonsuit  points  should  have 
been  stated  succinctly ;  and  that  on 
the  special  case  as  stated  the  Court 
did  not  know  what  the  difficulty 
of  the  Judge  below  was,  or  whit 
short  question  he  had  reserved  for 
the  Court.  Case,  therefore,  remitted 
to  be  re-stated.     Tkomus  v.  Kintuar, 

L.  221. 
III.  From  Justices. 

1.  The  Court  will  require  strong 
grounds  for  sending  back  for  re- 
statement any  case  which  is  prima 
facie  clear  and  consistent ;  as  it 
would  be  a  severe  reflection  on  the 
magistrate  to  assume  that  he  had 
stated  a  case  incorrectly  or  incom- 
pletely ;  and  where  the  case  itself 
is  clear  and  consistent,  the  Court 
will  not,  on  the  assurance  of  Coun- 
sel that  he  is  instructed  material 
facts  were  omitted,  send  the  case 
back  for  re-statement  as  to  such 
facts.      Webb  r.  Andretcs,        L.  19S. 

2.  Where  tlie  precise  grounds  on 
which  Magistrates  had  decided  a 
case  were  not  to  be  easily  disco- 
vered in  the  appeal  case  stated  by 
them  under  the  Act  No.  159,  the 
Court  did  not  send  the  case  back, 
but  directed  the  Prothonotary  to 
communicate  with  the  Magistrates 
through  the  clerk  of  their  Bench, 
and  obtain  their  answers  to  ques-^ 
tions,  with  the  object  that  when 
the  an  s Wei's  should  be  obtained  the 
appeal  should  be  allowed  or  dis- 
missed according  to  the  answers. 
King  v.  Robinson,  -  L.  5. 

8  On  an  appeal  case  stated  by 
Justices,  under  the  Act  No.  159, 
the  party  supporting  the  first  pro- 
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ceeding  below — infonnation  or  com- 
plaint— ^has  the  right  to  begin  in 
the  Supreme  Court.  Gurtter  v.  Mu- 
nicipal Council  of  St,  Kilda,    L.  124. 

4.  Where  a  Respondent  in  an 
appeal  from  Magistrates  has  not 
delivered  his  copies  of  the  special 
case,  and  the  Appellant  has  done  it 
for  him,  there  is  no  rule  in  the 
Supreme  Court,  such  as  that  framed 
by  the  English  Judges,  and  given 
in  8.  E.  &  B.,  646,  to  the  eflFect  that 
the  Respondent  shall  not  be  heard 
till  he  have  paid  the  costs  of  the 
books  delivered  for  him.  Kinff  i\ 
Mobinson,  L.  5. 

5.  Under  the  Act  No.  159,  sec. 
13,  a  sufficient  deposit  is  a  condi- 
tion precedent  to  the  jurisdiction  to 
state  a  case,  and  where  the  deposit 
appeared  to  have  been  too  small 
the  Court  declined  to  entertain  the 
appeal.     O'Dea  v.  Clayton,     L.  252. 

6.  Under  the  Act  No.  169,  sec. 
11,  Justices  in  Petty  Sessions  have 
no  power  to  state  a  question  for  the 
opinion  of  the  Supreme  Court  un- 
less after  a  determination  in  a 
matter  in  which  they  have  jurisdic- 
tion, and  on  the  appeal  of  a  person 
aggrieved  by  such  determination  as 
erroneous  in  point  of  law.  Blair  v. 
Municipal  Council  of  BaUaarat, 

L.  246. 

7.  Where  B.  appealed  to  Petty 
Sessions  under  18  Vic.,  No.  16,  sec. 
31,  against  the  amount  at  which 
his  property  was  assessed,  and  the 
Justices  held  that  the  amount  was 
not  excessive,  and  they  disposed  of 
the  matter  pending  by  so  holding, 
Held,  that  the  Justices  could  not 
at  the  request  of  B,  state  an  appeal 
case  under  the  Act  No.  159  for  the 
opinion  of  the  Supreme  Court  as 
to  the  rateability  of  the  property ; 
and  appeal  dismissed  with  costs. 

Ibid. 


8.  It  is  the  duty  of  Magistrates 
in  Petty  Sessions,  stating  a  case 
for  appeal  under  the  Act  No.  169, 
to  state  with  care  and  accuracy 
every  objection  taken  before  them, 
and  their  answer  thereto ;  and  the 
Supreme  Court  will  not,  without 
distinct  evidence  of  an  omission, 
cast  such  a  reflection  on  the  Magis- 
trates as  to  assume  an  omission  bv 
them,  and  send  a  case  back  to  them 
for  re-statement.  Wilson  i\  Craw- 
Ify,  L.  78. 

9.  On  an  information  for  breach 
of  the  Act  No.  147,  sec.  136.  it  was 
determined  by  Justices  in  Petty 
Sessions  that  the  evidence  "  did 
not "  amount  to  sufficient  proof  of 
the  offence,  and  they  dismissed  the 
information.  On  the  appeal  of  the 
informant  they  stated  a  case  under 
the  Act  No.  169.  The  Supreme 
Court  found  it  uncertain  on  the 
case  whether  the  Justices  had  held 
that  the  evidence  "  did  not,"  in  fact, 
or  "could  not"  in  law  constitute 
proof.  The  case  was  remitted  for 
amendment.  As  amended,  the  case 
shewed  that  the  Justices  had  held 
that  the  evidence  "  could  not "  in 
law  constitute  proof.  The  Court 
held  that  the  evidence  could  consti- 
tute proof;  and  that  the  Magis- 
trates should  have  exercised  their 
discretion  whether  it  did,  in  fact, 
do  so.  They  reversed  the  decision 
of  dismissal,  and  directed  the  Magis- 
trates to  re-adjudicate  according  to 
their  discretion  on  the  same  evi- 
dence. And  they  gave  costs  to  the 
Appellant  as  against  the  Respon- 
dent    Moody  V,  Penny y         L.  247. 

IV.  From  Warden, 

Under  "  T/w  Gold-fields'  Act,"  No. 
32,  sees.  84  and  88,  there  is  no 
appeal  from  a  decision  of  a  Warden 
refusing  to  give  possession  on  a 
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complaint  before  him  demanding 
such  possession.  Power  v,M*Dermott, 

L.  241. 
V.  To  Privy  Council, 

1.  The  right  of  appeal  to  the 
Privy  Council  under  15  Vic,,  No. 
10,  sec.  33,  is  not  taken  away  by  the 
Order  in  Council  of  9th  June, 
1860.     In  re  Builedge  j-  Co., 

1.  E.  &  M.  61. 

3.  A  rule  nisi,  obtained  by  a  cre- 
ditor for  d6288  to  expunge  a  proof 
of  debt  of  a  creditor  for  d65 3,687 
was,  on  appeal  to  the  full  Court, 
discharged.  On  an  application 
under  15  Vic,  No.  10,  sec.  33,  for 
leave  to  appeal  to  the  Privy  Coun- 
cil, Held,  by  the  full  Court,  revers- 
ing the  decision  of  the  primary 
Judge,  that  the  matter  in  issue  was 
of  sufficient  amount  within  section 
33,  and  leave  to  appeal  granted. 

Ibid. 

AEBITEATION. 

See  Contract,  II. 

Side-bar  rule. 

Where  the  original  of  a  submis- 
sion to  arbitration  is  produced 
signed,  it  may  be  made  a  rule  of 
Court  by  side-bar  application  as  well 
in  Term  as  in  vacation.  Arbitreh 
tion,  L.  361. 

ARBITEATOES. 
See  Land  Act  1862. 

AESON. 
See  Deposition,  I. 

AETICLES. 
See  Attobnet,  I. 

ASSETS. 
See  SuBPLUs  Assets. 


See  Official  Assignee. 

ASSIGNMENT. 
See  Creditobs'  Deed. 

ASSIZES. 
See  Practice  at  Law,  V. 

AJSSUMPSIT. 

I.  Agcanst  heir   on  whom  lands  tf 

ancestor  have  descended. 

Assumpsit  may  be  maintained 
against  the  heir  on  whom  lands 
have  descended  for  money  payable 
for  the  price  of  goods  sold  and  deli- 
vered by  the  Plaintiff  to  the  ances- 
tor in  his  lifetime ;  and  for  the 
amount  found  to  be  due  from  the 
heir,  as  such  heir,  on  accounts 
stated  between  the  Plaintiff  and 
the  ancestor  in  his  lifetime. 
M^Ewan  v,  Moncur,  L.  278. 

II.  Agamst  trustee  by  cestui  que  trusL 

Y,  paid  money  to  (7.  to  be  divi- 
ded among  the  creditors  of  Y,  sign- 
ing a  composition  deed.  F.,  a  cre- 
ditor of  Y,,  did  not  sign  the  deed, 
but  yet  applied  to  Y,  for  a  dividend 
under  it.  Y,  told  G,  to  pay  F,  G. 
did  not  do  so,  but  subsequentlj, 
when  Y,  tried  to  borrow  money  of 
him,  said,  "  There's  F.*s  money,  but 
it  would  not  be  right  to  g^ve  that" 
Y,  told  G,  that  he  had  informed 
F,  that  G,  had  the  money  for  F,, 
and  G,  did  not  then  express  anj 
dissent.  In  an  action  in  the  Coon^ 
Court  byF.  against  G,  for  Y,*s  debt 
to  F.,  the  Plaintiff  recovered  a  ve^ 
diet.  The  Defendant  had  claimed 
a  nonsuit,  and  appealed.  Held, 
on  appeal,  that  ^e  yerdict  was 
right.    Gressan  v,  Foster,       L.  187. 


ATTACHMENT. 


ATTOENET  AND  SOLICITOE.  ii 


See  Practioe  (Divorce,  &c.),  I.  1. 

ATTACHMENT,  FOEEIGN. 
See  Practice  at  Law,  I. 

ATTOENEY-GENEEAL. 
See  Gold  Mining,  6. 

ATTOENET  AND  SOLICITOE. 

L  Admission, 

1.  Where  an  articled  clerk  had 
during  some  years  of  his  articles 
been  absent  in  Castlemaine  con- 
ducting there  the  business  of  his 
master's  firm  in  Melbourne ;  al- 
though the  clerk  was  frequently  at 
Melbourne  and  the  Master  fre- 
quently in  Castlemaine,  and  in  all 
cases  of  difficulty  the  master  was 
consulted,  and  although  the  clerk 
had  enjoyed  means  in  years  pre- 
vious to  his  articles  of  learning  his 
profession.  Held,  that  the  service 
was  insufficient,  and  admission 
postponed.    In  re  Garrard,    L.  229. 

2.  G.,  articled  clerk  to  M.,  at 
Melbourne,  was  absent  from  Mel- 
bourne during  three  of  the  five 
years  of  the  articles  at  Castlemaine, 
managing  there  a  branch  business 
of  the  firm  of  M.  During  that  time 
he  managed  subject  to  the  daily 
correspondence  and  orders  of  his 
master;  and  his  master  was  fre- 
quently at  Castlemaine  and  himself 
frequently  at  Melbourne.  He  thus 
retained  to  a  certain  extent  the 
advantage  of  the  personal  teaching 
and  direction  of  his  master.  On 
motion  for  the  admission  of  G.  op- 
posed by  the  Law  Institute : 
Held,  that  the  service  at  Castle- 
maine could  not  count ;  and  admis- 
sion refused,  but  leave  given  to 
apply  again  after  two  years  further 
sufficient  service.  Ibid. 


3.  On  a  motion  for  the  admission 
as  an  attorney  of  an  articled  clerk, 
Counsel,  instructed  by  all  the  attor- 
neys in  Castlemaine,  has  no  locus 
standi.  Ibid. 

4.  G.,  an  admitted  conveyancer 
and  a  registered  parliamentary 
agent,  entered  into  a  partnership 
with  F.,  an  attorney  and  convey- 
ancer, in  the  business  of  convey- 
ancing, and  they  advertised  them- 
selves as  *'  conveyancers  and  parlia- 
mentary agents."  During  that 
partnership,  and  while  G.  was 
acting  as  a  principal  in  the  business 
of  that  partnership,  he  articled 
himself  to  F.  as  an  attorney.  On 
motion  for  the  admission  of  G.  op- 
posed by  the  Law  Institute : 
Held,  that  the  relation  of  these 
parties  as  principals  and  equal 
partners  in  their  business  of  con- 
veyancers and  parliamentary  agents 
was  inconsistent  with  the  notion  of 
a  real  status  pupillaris  in  G.,  and 
with  the  notion  of  a  bond  fide  rela- 
tion of  master  and  servant  between 
F.  and  G. ;  and  admission  refused. 
In  re  GarUck,  L.  274. 

5.  On  a  second  motion  for  the  ad- 
mission as  an  attorney  of  an  articled 
clerk,  notice  of  the  motion  should 
be  given  to  the  Law  Institute  speci- 
fically, in  order  that  the  Court  may 
have  power  to  give  costs.       Ibid. 

n.  Generally, 

1.  Generally  speaking,  a  Solicitor 
obtaining  deeds  from  a  client  has  a 
lien  upon  them  against  him  for  all 
business  done  for  him ;  but  as 
against  third  persons,  the  client 
can  confer  no  greater  rights  than 
he  has  himself.  To  be  protected 
against  the  claims  of  third  persons, 
the  Solicitor  must  shew  that  he 
gave  consideration  by  acting  upon 
the  faith  of  the  possession  of  the 
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AUCTIONEER. 


deeds ;  that  he  had  no  notice  of  the 
rights  of  the  third  persons;  and 
that  his  .^  costs  remain  unpaid. 
Jamieson  v.  Allen,  E.  47. 

2.  If  Solicitors  leave  the  manage- 
ment of  their  business  to  their 
clerks,  and  receive   the  profits  of 

Ahsit  business,  they  must  submit  to 
have  their  rights^bound  by  the  acts 
of  such  clerks.  Ibid, 

3.  Circumstances  under  which  a 
Solicitor  on  the  record  in  a  suit 
may  be  ordered  on  motion  in  the 
suit  to  bring  in  deeds  upon  which 
he  claims  a  lien,  considered.     Ibid. 

4.  Where  a  Solicitor  is  the  habi- 
tual Solicitor  of  W.,  but  in  prepar- 
ing a  mortgage  deed  acts  for  both 
parties  (PT.,  the  mortgagee,  and  £)., 
the  mortgagor),  yet  is  paid  in  that 
transaction  by  W.  alone,  it  is  the 
Solicitor's  duty  not  t^  keep  the 
deed  locked  up  after  execution  for 
the  purposes  of  W.  alone ;  but,  as 
a  trustee  for  both  parties,  to  give 
all  necessary  information  to  D.  also. 
Shaw  V.  Wrighty  E.  67. 

ATTORNMENT. 

See  Trover. 

AUCTIONEER. 

At  a  sale  by  auction  the  auctioneer 
had  a  book  in  which  were  entered 
the  conditions  of  sale.  Under  these 
the  auctioneer's  name  was  written 
by  himself;  and  underneath  his 
name  were  columns  in  which  were 
entered  the  lots,  the  buyers,  and 
the  prices.  iJ.,  a  buyer,  bought 
several  consecutive  lots.  In  the 
line  of  the  first  lot  bought  by  him 
was  entered  his  name  "  Ross "  in 
the  proper  column ;  but  in  the  lines 
of  the  next  succeeding  lots  bought 
by  him  was  entered  only  "  Do."  in 
the  proper  column.     On  a  rule  nisi 


to  enter  a  nonsuit  on  the  ground 
that  the  signature  by  entry  of 
"  Do."  underneath  the  name 
"  Boss"  in  the  column  of  buyers, 
was  not  a  sufficient  signature  under 
the  Statute  of  Frauds  to  bind  tJie 
buyer  as  to  the  lots  signed  "Do.": 
Held,  that  the  signature  was  in- 
sufficient, and  rule  nisi  for  nonsuit 
made  absolute.     WUliavis  v.  Bots, 


BAIL. 
See  Affidavit,    I. 

BANK. 

See  Personal  Estate. 

BARRISTER. 

Admission  to  the  Bar. 

% 

1.  The  form  of  certificate  marked 
(A.)  in  the  Schedule  to  cap.  ii.  of 
the  Supreme  Cow-t  Rules,  which  would 
require  a  candidate  to  be  twenty- 
four  years  old  when  he  appUes  to 
be  admitted,  is  in  antagonism  with 
the  Rules  themselves,  which  require 
the  candidate  to  be  then  but  twenty- 
one  yeai-s  old.  The  certificate 
must  yield,  and  if  a  candidate  be 
not  twenty-one  years  old  when  such 
certificate  should  be  delivered  to 
the  Board  of  Examiners,  the  state- 
ment to  that  effect  required  by  the 
form  (A.)  should  be  omitted.  In  re 
Molesworth,  L.  190. 

2.  Applications  for  the  admission 
of  Colonial  barristers,  not  pre- 
viously called  to  the  Bar,  should  be 
made  to  the  full  Court,  unless  there 
be  some  special  reason  for  the  ap- 
plication at  another  time.  In  re 
Verdon,  E.  83. 

3.  Motions  for  admission  to  the 
Bar  of  gentlemen  who  have  not 
been  previously  admitted  elsewhere 
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should  be  made  with  some  degree 
of  form ;  and  on  the  last  day  of 
Term.     In  re  Anonymous^     L.  211. 

BILL  or  COSTS. 

Signed  bill :  taxation  conclusive :    evi- 
dence of  negligence. 

M.  M,  i"  E,y  Solicitors,  delivered 
to  their  clients  M.  d  S,  sl  signed 
bill,  24th  January,  and  sued  them 
in  the  County  Court  at  Melbourne, 
on    25th    February,    1862.      The 
signed  bill  and  the  particulars  of 
demand  were  alike  for  £175  Oa.  lid. 
But  of  this  sum  £33   9s.  5d.  ap- 
peared to  be  for  services  rendered 
to  the  Defendants  M.  ^  8.,  by  M, 
dt  Af.,  predecessors  of  the  Plain tiflFs. 
Defendants  pleaded  non-delivery  of 
a  signed  bill,  and   set-off.      They 
obtained  an  order  of  a  Judge  to  tax 
the  costs  due  to  both  firms  of  Soli- 
citors,  and  allow  credits    against 
both  firms.     One  of  the  terms  of 
this  order  was  that  Plaintiffs  might 
amend  their  bill  of  costs  by  omit- 
ting the  £33  9«.  bd.     The  PlaintiJffs 
then  amended  their  particulars  also, 
by  omitting  the  £38  9«.  M,    On  the 
taxation,  the  Defendants  were  al- 
lowed items  of  set-off  against  the 
£33  9«.  5t2.,  as  well  as  all  other  por- 
tions of  the  claims  of  both  fir^ls  ; 
and  the  taxing  officer  certified  a 
balance  to  the  Plaintiffs  of  £139 
Is.  4d.,  and  to  their  predecessors  of 
£15  15s.,  that  nothing  had  been 
paid  to  the  Plaintiffs,  and  that  the 
balance  certified  was  still  due  to 
them.      At  the  trial  in  the  County 
Court,   the  Judge   decided  that  a 
signed    bill   had   been   delivered; 
that  the  taxation  was  conclusive  on 
the  matters  of  account  settled  by 
it ;  and  that  evidence  of  negligence 
as  to  the  business  done  by  the  pre- 
decessors of  the  Plaintiffs  was  inad- 


missible ;  and  he  gave  a  verdict  for 
the  Plaintiffs.  On  appeal,  Heldy 
that  he  was  right  on  all  points. 
Matthews  v.  MtUtlebury,  L.  104. 

BILL  OF  SALE. 

Insufficient  registration  of, 

1.  A  bill  of  sale  was  executed  by 
M.  B.  in  the  presence  of  H.  C.  C, 
The  signature  of  M.  B,  was  simply 
"  Maria  Barnes."  That  of  //.  C.  C. 
was  **  H,  Chas,  CressweU,  Solicitor, 
Melbourne."  The  affidavit  filed 
under  the  Act  No.  141,  sec.  2,  des- 
cribed the  residence  and  occupation 
of  M,  B.,  but  did  not  on  the  face  of 
it  describe  the  residence  or  occupa- 
tion of  H.  C,  C, ;  and  it  contained 
no  reference  to  the  addition  or  des- 
cription of  H,  C  C,  subscribed  in 
the  bill  of  sale.  In  the  heading  of 
the  affidavit,  H,  C.  C.  gave  his  addi- 
tion as  *'  gentleman,"  and  his  resi- 
dence as  "  Melfboume."  Held,  that 
the  Act  No.  141,  sec.  2,  had  not 
been  complied  with,  and  that  the 
bill  of  sale  was  void  as  against  an 
execution  under  process  of  law. 
Nathan  v.  Naylor,  L.  263. 

2.  The  affidavit  under  the  Act 
No.  141  of  the  attesting  witness  to 
the  execution  of  a  bill  of  sale  did 
not  in  its  swearing  part  contain  a 
description  of  the  occupation  of  the 
witness,  but  did  in  its  heading  give 
such  description ;  and  it  did  not 
swear  to  the  truth  of  the  attestation 
clause  of  the  bill  of  sale  where  the 
description  was  given,  but  only  to 
the  "  truth  of  the  copy"  of  the  at- 
testation clause  quoted  in  the  affi- 
davit. Held,  that  the  affidavit  did 
not  give  either  in  itself  or  by  refe- 
rence to  the  attestation  clause,  the 
information  on  oath  required  by  the 
Act  No.  141,  sec.  2,  and  that  the 
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BILL  OF  SALE. 


CAUSE  OF  ACTION. 


bill  of  sale  was  void  as  against  a 
person  entitled  to  impeach  it. 
M'CuUoch  V.  Harfooty  L.  267. 

BOND. 

Within  3  WUl,  III. :  Assignment  of 
breaches. 
Where  a  bond  secures  interest 
on  the  principal,  after  default  on 
the  day  fixed  for  payment  of  the 
principal,  the  bond  is  substantially 
a  bond  for  payment  by  instalments ; 
is,  therefore,  within  the  Statute  of 
William  III.  in  that  behalf;  and  if, 
in  a  replication  to  a  plea  setting 
forth  the  condition  of  the  bond 
breaches  are  not  assigned,  the  repli- 
cation is  bad  on  demurrer.  Miller 
V.  Trippt  L.  12. 

BTE-LAW. 

See  Claim,  I.  1,  4. 
Interest. 
Disbursements  by  Mining  Boards  under. 
The  periodical  fees  and  charges 
necessary  for  the  purposes  of  the 
Act  No.  115,  and  imposed  under 
section  1  of  that  Act,  by  any  Mining 
Board,  can  only  be  disbursed  under 
a  bye-law  duly  made  by  such  Board, 
and  published  in  the  Gazette^  as 
provided  in  the  Act  No.  32,  sec.  2  ; 
and  where  a  Board  appointed  an 
officer,  named  his  salary,  and  em- 
ployed him,  then  illegally  dismissed 
him,  and  refused  to  pay  him  fully, 
but  no  bye-law  for  payment  was 
ever  passed  by  the  Board.  Held, 
that  a  mandamus  to  the  Board  to 
pay  all  salary  due  should  not  go  ; 
and  rule  nisi  discharged,  but  with- 
out costs.     Grill  V.  Nicholas,      L.  3. 


CAEEIER. 
See  Contract,  IV. 


See  Affidavit,  I. 

CEETIFICATE. 

.    See  Barrister,  1. 

Practice  (Insolvekct),II,IIL 

CEETIFICATE,  REFUSAL  OF. 

1.  Frivolous  litigation  is  not  a 
reason  for  refusing  an  insolvent's 
certificate  under  7  Vic.,  No.  19,  sec. 
18,  upon  the  ground  of  his  hanng 
"  squandered  his  means."  Thai 
expression  in  the  section  refers 
rather  to  extravagant  expenditure 
for  selfish  gratification,  than  to  in- 
dulging a  taste  for  litigation.  In 
re  Brebner,  I.  E.  &  M.  12. 

2.  The  fraudulent  imitation  of 
trade  marks  by  an  insolvent  will, 
upon  his  application  for  a  certifi- 
cate, be  considered  in  connection 
with  his  general  conduct.  Such  a 
fraud  is  one  which  should  be 
punished  by  the  suspension  of  the 
certificate,  but  not  by  its  total  refu- 
sal. Hid. 

3.  By  7  Vic.,  No.  19,  sec.  18,  an 
insolvent's  certificate  "  shall  be  re- 
fused or  suspended  where  the  insol- 
vent shall  have  taken  the  benefit  of 
the  Insolvent  Act  at  any  time  within 
three  years  previously."  Held,  that 
the  three  years  run,  not  from  the 
dat^  of  the  former  sequestration, 
but  from  the  grant  of  the  certifi- 
cate under  it ;  that  the  period  of 
suspension  is  limited  by  sec.  17  to 
one  year  from  the  time  of  the  ap- 
plication for  a  certificate  under  the 
second  insolvency ;  and  that  the 
only  option  given  by  the  Act  is  as 
between  a  year's  suspension  and  a 
total  refusal.     Li  re  Christie, 

1.  E.  &  M.  31. 

4.  The  grant  of  certificate  to 
insolvent  partners  was  opposed 
upon    the   following  grounds:— 


CBBTIPICATE,  EBPUSAIi  OF. 

(1)  That  they  had  contracted  debts 
without  intending  or  having  at  the 
time    any  reasonable  or  probable 
expectation  of  being  able  to  pay  tbe 
8€une.     (2)  That  they  had  expended 
for   their  own   benefit,   or  appro- 
priated to  their  own  use,  trust  i^nds 
or  property  of  which  they  had  the 
charge  or  disposition  as  trustees  or 
agents  only;  and  (3)  that  having 
reference  to  their  conduct,  as  well 
before  as  after  their  insolvency,  they 
were  not  entitled  to  their  discharge. 
Hdd^  per  Molesworth,  J.,  that  the  evi- 
dence did  not  support  the  first  and 
second  grounds  of  opposition ;  that 
as  to  the  third  ground,  the  "  mis- 
conduct" referred  to  in  7th  Vic,, 
No.   19,  sec.  17,  is  not  limited  to 
the  cases  enumerated  in  sec.  18 ; 
that  it  is  not  necessary  in  partner- 
ship cases  to  bring  the  misconduct 
definitely  home  to  each  partner ; 
and  certificate  of  each  partner  sus- 
pended for  twelve  months.      On 
appeal.   Held,  per  Barry,  J.,   that 
such  "misconduct"   is  not  to  be 
limited  to  the  cases  enumerated  in 
sec.  18,  nor  necessarily  to  the  trade 
or  business  carried  on  by  the  insol- 
vent before  his  insolvency,  nor  to 
his  conduct  as  a  trader ;    nor  is  it 
necessary  to  shew  that  the  act  com- 
plained of  has  produced  the  insol- 
vency ;   and  per  WiUiams,  J.,  that 
the  conduct  generally ^of  the  insol- 
vents as  traders  is  open  to  investi- 
gation.    But,  per  Stawell,  C.  J.,  dis- 
sentiente,  the   "misconduct"    must 
not  only  be  connected  with  the 
trade  or  dealing  of  the  insolvent, 
but  must  also  be  a  breach  of  faith 
or  violation  of  confidence,  or  savor 
of,  or  be  tainted  with  fraud,  and  be 
capable  of  distinct  definition  and 
clear  proof.     And,  per  totam  curiam, 
the  Court  can  draw  no  sound  dis- 
tinction between  the  conduct  of  the 
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OF. 

several  members  of  the  firm ;  and 
appeal  dismissed.  In  re  RuUedffe 
4-  Co.,  I.  E.  &  M.  89. 

CEETIOEAEL 

See  Judge. 

CHAEGES. 
In  Insolvent  Court  Office. 

See  Practice  (Insolvency),  IV. 

CITATION. 
See  Pkactice  (Divorce,  &c.),  IV. 


J.  Mining. 


CLAIM. 

See  Warden. 


1.  Frontage  claims :  block  claims,'-^ 
G.  and  others  were  registered  holders- 
of  a  block  claim,  before  the  disco- 
very of  any  alluvial  lead  under  their 
claim.  An  alluvial  lead  through 
the  block  claim  being  discovered,  G, 
and  others  became  registered  as> 
holders  of  a  frontage  claim  on  the- 
alluvial  lead.  The  alluvial  kad 
was  at  a  greater  depth  than  300 
feet.  Bye-law  No.  18  of  the  district 
was  as  follows : — "  Claims  on  allu- 
vial leads  of  a  greater  depth  than 
200  feet  shall  be  worked  as  frontage 
claims,"  &c.  A  complaint  was  made 
by  the  holders  of  the  block  claim 
against  the  holders  of  the  frontage 
claim  for  encroachment :  Held,  on 
appeal,  that  the  alluvial  lead  could 
be  legally  claimed  by  the  holders* 
of  the  block  claim ;  and  that  it  was 
not  necessary  that  they  should  take 
possession  of  the  lead  as  a  frontage 
claim.    CritchUy  v.  Graham,    L.  71. 

2.  Land  under  mining  lease  not  a 
'*  claim." — Land  held  under  a 
mining  lease  from  the  Crown  is 
not  within  the  operation  of  the 
Quartz  Beef  Drainage  Ad,  No.  16d» 
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which   applies   only  to   "claims." 
In  re  Clow,  Ex  parte  Hewitt,  L.  160. 

3.  Abaridoned  claim. — Where  the 
holders  of  miners'  rights  are  actual 
occupants  of  a  claim,  hut  have 
legally  forfeited  it,  or  should  legally 
**  be  deemed  to  have  abandoned  it," 
and  other  holders  of  miners*  rights 
are  summoned  under  section  76  of 
No.  32  by  the  actual  occupants 
before  the  Warden  for  encroach- 
ment, the  Defendants  cannot  avail 
themselves  of  the  supposed  forfei- 
ture of  the  complainants  without 
having  themselves  first  obtained 
the  adjudication  of  the  Warden 
under  section  77  of  No.  32.  Critch- 
ley  V.  Graham,  L.  21 L 

4.  Ejectment  from  claims, — Under 
Kule  5  of  the  BaUaarat  Mining  Dis- 
trict  Rules,  gazetted  12th  June, 
1856,  as  follows  : — "  Claims  upon 
all  recognised  leads  or  gutters  shall 
be  of  an  indefinite  width  until 
such  leads  or  gutters  are  found," 
&c. ;  the  lead  or  gutter  is  found 
when  it  is  first  struck  in  the  suc- 
cessive claims  by  the  claimowners 
who  search  for  it  there;  and  the 
finding  is  not  postponed  till  the 
course  of  the  lead  or  gutter  has 
been  verified  in  all  its  sinuosities 
within  the  claim.  Under  Rule 
VII L  of  the  BaUaarat  Mining  Dis- 
trict Rules,  gazetted  12  th  June,  1856, 
as  follows : — "  In  cases  where  the 
gutter  or  lead  changes  its  course 
&om  the  supposed  one,  the  position 
of  the  original  claims  shall  be 
changed  accordingly,  taking  prece- 
dence according  to  their  numbers," 
it  is  not  competent  for  a  claim- 
holder  in  a  proceeding  before  the 
.Warden  under  No.  32,  sec.  77,  to 
eject  another  occupying  claim- 
holder,  on  the  basis  that  the  lead 
has  changed  its  direction,  and  that 
a  measurement  along  its  sinuosities 


will  give  the  occupying  claimholder 
more  than  his  proper  length  of  the 
lead.  Semble,  that  Bule  YIIL  of 
the  BaUaarat  Mining  District  Rida, 
gazetted  12th  June,  1856,  gives  to 
the  Mining  Surveyor  in  some  cases 
power  to  shift  the  whole  of  the 
claims  on  a  lead  simultaneouslj, 
and,  perhaps,  more  than  once. 
Uurmas  v.  Kinnear,  L.  231. 

11.  In  Insolvent/, 

See  Plan  of  Distribution,  5. 

CLERK. 

See  Attorney  and  Solicitor,  II.,  2. 

COMMISSIONER 

Of  Insolvent  Estates,  District. 

Under  18  Vic.,  No.  11,  the  noti- 
fication of  the  first  District  Com- 
missioner of  Insolvent  Estates  gave 
effect  to  subsequent  appointments, 
as  well  as  to  the  first  appointment 
specifically  notified;  and  subse- 
quent appointments  need  no  noti- 
fication.    In  re  Rutledge  4r  Co., 

L  E.  &  M.  1« 

COMMONS. 

See  Crown  Lands,  I. 

COMPANY. 

See  Winding-up  Act. 
A  person  may  be  a  "  holder**  of 
shares  in  a  company  registered 
under  "  The  Mining  Companies'  Act," 
No.  109,  and  may  be  liable  for  calls, 
although  such  person  have  not 
executed  the  instrument  of  associa- 
tion. Farran  v.  Bowman  and  Md- 
viUev.  Higgins  distinguished  as  under 
different  Acts.    Maconockie  v.  Woods, 

L.  U9. 

COMPENSATION. 
See  Official  AssiaNRE,  II. 


COMPOSITION. 


CONTRACT. 
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See  Sequestration,  II. 

CONDITION. 

See  Contract,  IV. 
Tender. 

CONSOLIDATION. 
Of  appeals. 

See  Sequestration,  III. 

CONSPIEACT. 

See  Selector,  I. 

CONSTITUTION  ACT. 

See  Pension. 

* 

CONTRACT. 

See  Account. 
Corporation. 
Crown  Lands,  IIL 
Fraud  2. 
Proof  of  Debt,  1. 

I.  Acceptance  within  Statute  of  Frauds : 
Agent's  authority. 

A,  offered  to  B.  the  whole  of  the 
sheep  and  lambs  possessed  bj  A, 
of  a  particular  class,  at  a  price  ex- 
ceeding £10  for  tlie  whole.  B. 
agreed  to  take  them  if,  after  inspec- 
tion, he  should  approve  of  them. 
They  were  inspected  and  approved 
of,  and  then  remained  in  the  hands 
oi  A.  to  oblige  B.,  and  at  his  re- 
quest. While  in  the  hands  of  A,y 
they  were  attacked  by  disease,  and 
some  died.  B,  sent  an  agent  with 
a  written  authority  to  receive  the 
sheep  and  lambs  offered,  inspected, 
and  approved  of,  stating  the  num- 
ber. A.  saw  the  written  authority. 
He  delivered  to  the  agentali  offered, 
inspected,  and  approved  of,  except- 
ing those  which  had  died,  and  ex- 


cepting also  a  few  of  the  lambs 
which  he  kept  back.  B.  refused  to 
take  what  had  been  delivered  to 
hi^  agent.  A.  sued  B,  for  the  price 
of  the  sheep  and  lambs  as  goods 
sold  and  delivered,  and  on  the  issue 
of  never  indebted  gained  a  verdict. 
On  rule  nisi  for  nonsuit,  Hddy  that 
there  had  been  no  acceptance  by 
B.  within  the  Statute  of  Frauds. 
The  delivery  to  B*s  agent  of  fewer 
sheep  and  lambs  than  those  in- 
spected and  approved  of  was  one 
which  the  agent's  authority  forbade 
him  to  take,  as  A.  knew,  and  one 
which  B.  repudiated  as  soon  as  pos- 
sible. The  former  acceptance  by 
B.y  when  he  left  the  animals  with 
A,t  was  an  acceptance  only  of  the 
lot  as  a  whole,  and  not  such  an 
acceptance  of  each  individual,  or  of 
any  portion  of  the  whole  lot,  as 
could  enure  to  make  a  new  contract 
concerning  the  lesser  number  deli- 
vered to  the  agent.    Adams  v.  Brown , 

L.  176 

II.  Personal  liabiUty  of  Member  of 
Road  Board. 
A  matter  being  in  dispute  between 
White  d  Co.  and  the  Newham, 
Woodend,  and  Rochford  Road 
Board,  it  was  referred  to  arbitra- 
tion. The  deed  of  arbitration  was 
executed  by  the  Chairman  of  the 
Board  simply  under  his  personal 
signature  of  Edward  English.  The 
award  was  in  favor  o^  W  ^  Co.,  and 
they  sued  English  on  the  award  in 
the  County  Court  at  Kyneton.  The 
plaint  was  for  money  due  on  the 
award,  and  on  an  account  stated. 
The  Plaintiff  recovered.  On  an 
appeal  in  the  form  of  a  case  stated 
by  the  parties :  Held,  that  the  De- 
fendant was  personally  liable  ;  and 
that  the  verdict  was  right.  Hetd, 
also,  that  a  point  not  taJcen  before 
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the  County  Court  Judge  could  not 
be  taken  on  appeal.  English  v. 
White,  L.  14 

III.  Construction  of, 

l.J.D,  contracted  as  follows : — "  I 
have  this  day  sold  P.  P.  d  Co.  five 
hundred  (600)  bushels  of  oats,  say 
feed  oats,  at  a  price  of  six  shillings 
and  sixpence  (6^.  6d,)  per  bushel,  to 
be  delivered  within  one  month  from 
this  at  Jamieson's  Flat,  and  one 
hundred  and  fifty  to  be  taken  from 
my  store  this  day,  and  one  shilling 
per  bag  to  be  paid,  or  returned,  and 
cash  on  delivery  of  the  lot."  Held, 
that  this  was  a  contract  for  600 
bushels,  and  not  660  bushels  of 
oats.     Dixon  v,  Perkins,  L.  10 

3.  A  railway  contract  under  seal 
between  E.  and  others  and  The 
Queen  by  the  Board  of  Works  con- 
tained the  following  terms.  The 
contractors  tendered  to  make  the 
railway  for  £1,271,841  11«.  2d,  ac- 
cording to  specification,  &c.,  and 
schedules  of  work  and  prices.  The 
Board  contracted  to  pay  according 
to  the  prices  in  the  schedules,  but 
in  the  event  of  there  being  any  dis- 
crepancy between  the  amount  in 
the  schedules  and  the  gross  sum 
tendered  for,  and  if  such  amount 
should  be  in  excess  of  such  gross 
sum,  then  the  contractors  were  to 
be  bound  by  the  gross  sum,  and  all 
the  prices  in  the  schedules  to  be 
reduced  on  all  the  works  performed 
under  the  contract,  in  proportion 
to  such  discrepancy  of  excess.  The 
contract  contained  a  '^  Eecapitula- 
tion,"  in  which  the  sums  for  each 
of  the  seven  sections  of  the  line 
were  put  in  a  column,  and  their 
total  shown,  amounting  to 
JB1,374,963  16«.  Qd. ;  and  under- 
neath this  total  were  the  words 
and  figures,  "  Less  7i  per  cent  for 


the  entire  work,  £103,122  4«.  6d." 
This  sum  was  subtracted,  reducing 
the  total  again  to  £1,271,841  Ik 
Ud.,  the  gross  sum  tendered  for. 
Extras  were  to  be  paid  for  in  ac- 
cordance with  the  schedule  of 
prices  which  the  contractors  shoiild 
set  opposite  the  quantities  in  their 
tender.  The  schedule  of  quanti- 
ties attached  to  the  specificatioiis 
represented  the  work  to  be  per- 
formed under  the  several  contracts, 
and  the  engineer-in-chief  reserved 
power  to  make  alterations,  addi- 
tions, or  deductions,-  which  were 
to  be  alloTved  for  at  the  rates  set 
against  the  several  items  of  the 
schedules.  The  contractors  were 
to  furnish  fortnightly  accounts  of 
work  to  the  engineer-in-chief,  which 
he  would  examine,  and  if  correct, 
he  would  certify  the  same,  aud  on 
his  certificate  the  Government 
would  pay  to  the  contractors  the 
amount  so  certified,  deducting  t^n 
per  cent.  £10  out  of  every  £100 
to  be  retained  in  the  hands  of  the 
Government  until  such  deductions 
should  amount  to  the  sum  of 
£10,000,  when  the  amount  might, 
at  the  option  of  the  contractors,  be 
invested  in  Victorian  Bailway  De- 
bentures bearing  interest ;  and  the 
contractors  should  be  entitled  to 
receive  the  interest  accruing  on 
the  said  debentures.  Hdd,  on  de- 
murrer, (1)  That  the  words  "  Less 
7i  per  cent,  for  the  entire  work 
did  not  entitle  the  contractors  to 
charge  the  full  schedule  prices, 
because  they  were  not  allowed  to 
perform  the  entire  work.  (3)  That 
the  extras,  as  well  as  the  specified 
work,  were  to  be  performed  at  the 
reduced  prices.  (3)  That  in  the 
paragraph  concerning  the  ten  per 
cent  to  be  retained  by  the  Govern- 
ment, the  latter  words  did  not  limit 
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the  power  given  in  the  earlier  words 
to  deduct  ten  per  cent,  after 
£10,000  had  accumulated.  Evam 
V.  The  Queen,  L.  46 

IV.  Performance  of  condition  :  signa- 
ture, 

F.  0,y  a  Chinese  trading  in  Mel- 
bourne, sued  B,  j*  E,y  carriers,  for 
not  safely  delivering  a  case  of  opium 
entrusted  to  them  to  carry.  Coun- 
terpart delivery  and  receipt  notes, 
in  a  printed  English  form,  were 
exchanged ;  F.  0,  signing  in  Chi- 
nese, R,  d  E,  in  English.  It  was 
proved  that  F.  G.  did  not  know 
English,  or  understand  what  he 
signed.  The  note  contained  a  con- 
dition exempting  R.  d  E.  from  lia- 
bility for  the  excess  beyond  £10  of 
the  value  of  goods  worth  more 
than  £10,  unless  the  extra  value 
were  "  declared  at  the  time  of  book- 
ing, and  entered  on  the  receipt." 
The  opium  was  worth  £180.  The 
extra  value  was  declared  by  F.  O, 
at  the  time  of  booking,  and  an  extra 
price  paid  by  him ;  but  the  extra 
value  was  not  "  entered  on  the  re- 
ceipt "  given  by  R,  ^  E.  Held,  on 
appeal  from  a  County  Court,  that 
as  F.  G.  signed  voluntarily,  he 
could  not  in  this  action  open  the 
question  whether  he  understood 
what  he  signed  ;  that  he  was  bound 
to  comply  with  the  condition  in  the 
note,  in  order  to  be  entitled  to  sue 
on  it ;  and  that  he  had  not  so  com- 
plied, and  could  not  sue.  Appeal 
dismissed,  but  in  departure  from 
the  almost  invariable  practice  of 
the  Court,  without  costs.  Fong 
Gaep  V.  ReynoldSy  L.  80 


CONVEESION. 

8ee  Fabtnebship,  2. 


See  Deposition. 
Scab  Act,  I. 

CO-EESPONDENT. 

See  Pbactice  (Divorce,  &c.),  VI. 

COEONEE. 

See  Deposition. 

COEPOEATION. 

See  Proof  of  Debt,  3. 

Contract  not  under  seal. 

An  action  on  a  contract  based  on 
the  acceptance  of  a  tender  for 
erecting  a  dam  to  form  a  reservoir 
was  brought  against  the  Municipal 
Council  of  Clunes,  a  corporation 
called  into  existence  under  18  Vic, 
No.  16,  and  the  verdict  was  for  the 
Plaintiff.  On  rule  nisi  for  a  non- 
suit, on  the  ground  inter  alia  that 
the  contract  was  not  under  the  cor- 
porate seal,  Held,  after  a  review  of 
the  cases  in  Victoria  and  in  Eng- 
land, that  the  Supreme  Court 
would  not  be  justified  in  extend- 
ing any  farther  the  exceptions  from 
the  old  rule  of  law  as  to  the  execu- 
tion of  contracts  by  corporate 
bodies  :  and  that  this  contract  was 
not  binding  because  not  under  the 
corporate  seal.  Barker  v.  Municipal 
Comwil  of  CluneSf  L.  315 

COSTS. 

See  Contbact,  IV. 
Covenant. 
Infobmation. 
Official  Assignee,  III. 
Pbactice  (Equity),  III. 

(Insolvency),  III.,  IV. 

Sequestbation,  III. 
Settlement. 

COUNSEL. 

See  Babristeb. 
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CEBDrr. 


Appeal  from. 

See  Appeal,  I. 

COTJET  OF  MINES. 

Ajrpeal  to. 

See  Wabdek,  II.  2,  III. 

Appeal  from. 

See  Appeal,  II. 

COVENANT. 

Herd :  verbal  agreement  in  satisfaction. 

A.  leased  1065  acres  of  land  to 
3i.  for  ten  years,  at  a  rent  of  J6760 
a  year ;  and  covenanted  with  M.  to 
put  up  a  boundary  fence  within 
five  years,  or  in  case  of  A.*s  default 
within  the  five  years,  that  M,  might, 
after  the  five  years,  put  up  the  fence 
and  deduct  its  cost  from  the  rent 
payable  under  M.'«  covenant.  Within 
the  five  years  A.  verbally  asked  M. 
to  put  up  the  fence,  and  deduct  its 
cost  from  his  rent.  M.  verbally 
agreed,  and  put  up  the  fence.  A. 
assigned  to  trustees  for  the  benefit 
of  his  creditors.  The  trustees  of 
A.  sued  M.  in  the  County  Court  for 
full  rent.  The  Judge  held  the 
trustees  bound  by  the  verbal  ar- 
rangement between  A.  and  M.,  and 
thereupon  the  trustees  of  ^.  elected 
to  be  nonsuited,  and  appealed. 
Held,  that  M.  was  not  released  from 
his  covenant  to  pay  full  rent  by  the 
verbal  agreement  between  him  and 
A. ;  and  appeal  allowed.  But  be- 
cause tliere  might  be  evidence  that 
A.  accepted  the  fence  in  satisfac- 
tion of  the  rent  sued  for  by  the 
trustees  of  ^.,  the  Court  directed  a 
new  trial,  to  give  M.  the  opportu- 
nity of  proving  so  much :  costs  of 
the  first  trial  to  abide  the  event. 
WriglU  V.  Motherwell,  L.  Ill 


To  whom  given. 

See  Yendob  and  Pubghasbb,  L 

CEEDITOE 

See  Power  of  Attornet. 

Practice  (Ecclesiastical),  S- 
(Insolvency),  V. 

CBEDITOES'  DEED. 

1.  H.  having  assigned  all  )m 
property  to  trustees  for  creditors, 
was  sued  at  law  by  L.,  who  had 
refused  to  execute  the  assignment 
H.  pleaded  the  assignment,  and 
pending  the  action  L.  filed  a  bill 
against  H.  and  the  trustees  only, 
stating  generally  that  the  assign- 
ment was  fraudulent  and  void,  or 
not  binding  against  the  Plaintiff, 
and  seeking  to  restrain  the  trustees 
from  dealing  with  the  trust  pro- 
perty pending  the  action.  De- 
murrer for  want  of  equity  and  want 
of  parties  allowed  with  costs.  Lord 
V.  HewUt,  E.  108 

2.  A  person  who  has,  by  a  deed 
good  at  common  law,  assigned  all 
his  property  upon  trust  for  the 
benefit  of  his  creditors,  but  which 
deed  contains  an  ultimate  trust  of 
possible  surplus  for  himself,  has 
"  disposable  property"  within  the 
meaning  of  5  Vic,  No.  17,  sec.  5. 
In  re  Lawrance,  I.  E.  &  M.  45 

3.  A  deed  of  assignment  for 
benefit  of  creditors  has  no  validity 
under  6  Vic.,  No.  9,  until  executed 
by  a  majority  of  creditors  in  number 
and  value,  although  it  may  be  good 
at  common  law  the  moment  it  is 
signed  by  the  debtor,  Ihid. 

4.  Such  a  deed  will  not,  undex 
7  Vi<:.,  No.  19,  sec.  8,  protect  the 
assignor  from  being  made  insol- 
vent, until  executed  by  a  majority 
of  creditors  in  number  and  value, 

Ibid, 
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5.  A  deed  of  assignmeDt  in  trust 
for  creditors,  containing  a  release, 
was  executed  by  a  majority  in  num- 
ber and  value,  but  not  by  four- 
fifths  of  the  creditors  of  an  alleged 
insolvent.  On  rule  nisi  for  compul- 
sory sequestration,  Held,  that  such 
a  deed  is  under  the  7th  Vic,,  No. 
19,  sec.  8,  an  excuse  for  not  point- 
ing out  property  to  the  Sheriff 
levying  an  execution,  and  rule  nisi 
discharged  with  costs.     In  re  Hall, 

I.  E.  &  M.  87 

6.  The  concurrence  of  four-fifths 
of  the  creditors  to  a  statutory  deed 
of  assignment  in  trust  for  creditors 
is  necessary  to  make  the  release 
operative,  but  the  concurrence  of  a 
majority  is  sufficient  for  the  validity 
of  the  deed,  Ibid. 


CEOWN  LANDS. 

I.  Remedy  for    damage  feasant    on 

farmers*  commons. 

The  managers  of  a  farmers'  com- 
mon, under  "  The  Land  Act  1862," 
are  entitled  to  impound  cattle 
dama{fefeasant,Bj:id  are  not  restricted 
to  the  remedy  by  way  of  conviction 
and  penalty,  given  by  "  The  Land 
Act  1862,"  sec.  139.  Douglas  v. 
Reynolds,  L.  1 

II.  Unauthorised  occupation. 

Where  Justices  had  heard  and  de- 
termined on  an  information  under 
"  The  La7id  Act  1862,"  sec.  123,  for 
unauthorised  occupation  of  Crown 
Lands,  which  was  preferred  by  a 
sub-inspector  of  police,  who  was  not 
"  authorized  by  the  Governor  in 
Council  in  that  behalf; "  on  appeal, 
the  decision  was  reversed,  with 
costs.     Proctor  v.  Reginam,     L.  116 


III.  Contract  for  sale  of:  Specific  per- 
fomiance. 

On  petition  under  the  Act 
No.  49,  by  a  selector  of  Crown 
Lands  under  "  The  Land  Act  1862," 
for  specific  performance  of  the  con- 
tract for  sale  of  Grown  Lands  to 
him  by  the  issue  of  the  Crown 
grants  for  the  land  selected :  Decree 
for  the  issue  of  the  grants  forth- 
with, made  with  costs.  AlbiuUv, 
The  Queen,  E.  186 

CUEATOE. 

Of  Intestate  Estates. 

See  PEBsoNjeL  Estate. 

CUSTODY. 
See  Deposition,  IL 


DEBT. 

See  Partnership,  3. 

Proof  of. 

See  Proof  of  Debt. 

DECLAEATION. 

See  Selector,  I. 

DECEEE. 
See  Practice  (Divorce,  &c.),  V. 

DELIVEET. 
See  Vendor  and  Purchaser,  L 

DEMTJEEEE. 

See  Creditors'  Deed,  1. 
Gold  Mining,  6. 
Pleading  in  Equity. 
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I.  Of  witness  under  stupicion  before 

Coroner,  and  not  cautioned,  not 
admissible. 

C.  and  B.  were  convicted  of  arson 
— R.  as  an  accessory.  At  the  trial 
the  depositions  of  C.  and  K  before 
the  Coroner  at  an  inquest  under 
the  Act  No.  55,  were  used  against 
them.  At  the  Coroner's  inquest 
C,  was  cautioned  ;  E,  was  not  cau- 
tidned.  The  depositions  did  not 
anyhow  shew  the  caution  to  C.  On 
a  question  of  law  reserved  and  a 
case  stated  to  the  full  Court,  the 
conviction  of  C.  was  upheld,  and 
that  of  R.  quashed.  Semble,  that 
the  safe  rule  is  that  if  a  suspicion 
attaches  to  a  witness  before  the 
Coroner  on  an  inquest  under  the 
Act  No.  66,  at  any  time  before  the 
proceedings  have  tenninated  he 
should  be  cautioned ;  after  that  his 
deposition  may  be  used  on  his 
trial,  otherwise  it  should  be  rejected. 
Semble,  that  it  need  not  be  shown 
on  the  caption  or  in  any  other  peirt 
of  a  deposition  taken  before  a 
Coroner  at  an  inquest  under  the 
Act  No.  66,  that  the  witness  has 
been  cautioned,  to  make  the  depo- 
sition admissible  against  him  on 
his  subsequent  trial.  Regina  v. 
Coldwell  and  Byder,  L.  208 

II.  Made  in  custody  before  Coroner, 

not  evidence  on  trial. 

T.,  having  been  tried  for  the 
murder  of  an  infant,  and  ac- 
quitted, was  tried  for  aiding  the 
mother  of  the  infant  in  conceal- 
ing its  birth  (1)  by  throwing  the 
body  into  a  river,  (2)  by  bury- 
ing the  body  in  a  hole  in  the  earth. 
The  evidence  against  him  was  that 
of  the  mother,  which  went  to  shew 
him  guilty  of  murder  as  a  princi- 
pal ;  that  of  a  witness  who  spoke 


to  an  admission  by  him  among 
other  things  of  his  Imowledge  that 
the  mother  had  had  a  living  child 
and  drowned  it ;  and  that  of  his 
own  depositions  at  a  Coroner's  in- 
quest. His  deposition  before  the 
Coroner  had  been  given  thus :  He 
was  brought  up  in  custody ;  nothing 
was  said  to  him  by  way  of  warning 
that  he  was  not  bound  to  swear; 
he  made  no  objection  to  be  sworn: 
he  was  sworn ;  and  his  evidenei 
was  taken  down  in  a  deposition. 
The  Judge  doubted  if  the  deposi- 
tion was  admissible,  but  admitted 
it,  subject  to  a  reserved  question, 
and  T.  was  convicted.  Held,  on 
questions  reserved,  (1)  that  T-'t 
deposition  was  inadmissible ;  and 
(2)  that  without  it  the  conviction 
should  not  stand.  Begina  v.  James 
Taylor,  L.  153 


DETINUE. 

See  Pleading  at  Law,  II. 
Practice  at  Law,  II. 

In  detinue  a  verdict  for  several  De- 
fendants does  not  enure  for  all. — 
Though  the  action  of  detinue  par- 
takes both  of  the  nature  of  an 
action  founded  on  contract,  and  of 
one  founded  on  tort,  yet  no  case  has 
yet  been  decided  that  a  verdict  for 
one  of  several  Defendants  in  detinue 
must  enure  to  the  benefit  of  all,  as 
in  other  sections  founded  wholly 
on  contract.  By  parity  of  reason- 
ing, the  Defendants,  like  the  Plain- 
tiffs, in  detinue,  do  not  stand  in  the 
same  position  as  in  other  actions 
on  contract,  and  are  therefore  not 
precluded  from  the  consequence  of 
a  verdict  passing  in  &vor  of  one, 
but  against  others.  Board  of  Land 
and  Works  v.  Glass,  L.  58 
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See  Plbading  at  Law,  I. 

On  filing  schedule  under  sequestration. 
Where  a  County  Court  Judge 
had,  under  the  21  Vic.,  No.  29,  sec. 
56,  duly  ordered  that  a  person 
against  whom  a  judgment  had  heen 
recovered  in  that  Court  should 
forthwith  pay  the  money  or  be 
committed  to  prison,  and  under 
such  order  the  debtor  had  been 
duly  imprisoned,  and  the  County 
Court  Judge  had  refused  an  appli- 
cation for  the  debtor's  discharge: 
Held,  that  the  debtor  was  not  enti- 
tled, on  filing  his  schedule  as  an 
insolvent,  to  have  his  discharge 
under  the  5  Vic.,  No.  17,  sec.  32. 
Ex  parte  Bobinson,  L.  30 

DISPENSATION. 
See  Pleading  at  Law,  I. 

DISPOSABLE  PEOPERTT. 

See  Creditobs'  Deed,  2. 

DISSOLUTION  OF   MAE- 
EIAQE. 

The  Court  has  no  jurisdiction  to 
pronounce  a  decree  for  dissolution 
of  marriage  on  the  petition  of  a 
lunatic's  committee.  Judicial  sepa- 
ration may  be  granted  on  such  a 
petition.     Millar  v.  Annand, 

L  E.  &  M.  137 

DISTRESS. 

Warrant  far,  wUhout  mmmans. 

A  warrant  for  execution  to  en- 
force payment  of  a  money  demand 
cannot  in  any  case  be  issued  by 
justices  without  prior  summons  to 
pay.  A  notice  by  the  rate  collector 
of  a  municipality  of  his  intention 
to  apply  to  justices  for  such  war- 
rant to  enforce  payment  of  such 
dem^d  (for  rates)  and  requiring 


the  ratepayer  to  shew  cause  against 
execution,  is  not  equivalent  to  a 
summons.  Where  no  summons 
has  been  issued  a  justice  cannot  in 
replevin  justify  under  the  warrant. 
Taylor  v.  Patterson,  L.  32 

DIVIDEND. 

See  Gold  Mining,  3. 

PuLN  OF  Distribution,  6. 

DUEESSE. 

See  Deposition. 


EJECTMENT. 

1,  Venv£. — The  venue  in  eject- 
ment is  local,  notwithstanding  the 
generality  of  19  Vic.,  No.  19,  sec. 
67.   Fairbaim  v.  Monaghan,   L.  109 

2.  Tenant  disputing  landlord's  title. 
— R.  by  voluntary  settlement  con- 
veved  land  to  J.  and  B.  on  trusts. 
He  then  for  valuable  consideration 
mortgaged  to  Tucker  in  fee.  He 
then  for  valuable  consideration 
demised  (as  agent  for  the  trustees) 
to  Taylor  for  a  term.  Taylor  paid 
some  rent  to  R.  as  agent  for  the 
trustees,  but  was  then  compelled 
by  Tucker  to  attorn  to  him,  and 
pay  him  rent.  R.,  as  agent  for  the 
trustees,  put  in  a  distress ;  Taylor 
brought  replevin,  and  R.  avowed 
for  rent  in  arrear,  and  as  bailiff  of 
the  trustees.  At  the  trial  there 
was  a  verdict  for  Taylor,  with  leave 
to  move  to  enter  the  verdict  for  R. 
on  the  ground  that  Taylor  was  not 
at  liberty  to  prove,  or  rely  on  proof, 
that  the  voluntary  settlement  by  R. 
was  void  or  voidable  as  against 
Tucker.  A  rule  nisi  was  obtained 
accordingly,  and  cause  shewn. 
Held,  that  Taylor  did  not  dispute 
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his  landlord's  title,  he  only  shewed 
that  7?.  by  his  own  act  had  deprived 
himself  of  the  title  he  previously 
had.  Rule  nisi  discharged.  Taylor 
V,  Robinson,  L.  69 

ELECTION. 

Of  principal  by  creditor. 
See  Vendor  and  Purchaseb,  L 

EMBEZZLEMENT. 

1.  Agent :  fraudulent  credit :  fraur 
dident  receipt. — 8.,  being  clerk  and 
traveller  of  N.  B.  ^  Co.,  became 
indebted  to  P,  ^  J.,  who  were  in- 
debted to  N.  B.  d  Co.  8.  fraudu- 
lently gave  P.  ^  J.  credit  for  moneys 
due  from  them  to  N.  B.  d  Co.,  and 
P.  S  J.  thereupon  gave  8.  credit 
and  a  receipt  for  the  money  due 
from  him  to  them.  On  a  question 
of  law  reserved :  Held,  that  15?.  could 
not  be  convicted  of  embezzling  the 
money  which  8.  had  thus  purloined. 
Reifina  v.  Sydenham,  L.  16 

2.  Particular  deficiency  made  up  of 
smaller  ones, — A  conviction  for  em- 
bezzlement mav  be  sustained  if 
there  be  evidence  to  shew  any  par- 
ticular embezzlement  of  an  amount 
on  any  day,  though  that  amount 
possibly  consisted  of  several  smaller 
sums  deducted  from  larger  sums 
received  on  such  day.  Regina  v. 
Lambert,  and  Regina  v.  GarbuU,  re- 
ferred to  and  followed.  Regina  v. 
Ashjordy  L.  171 

ENCEOACnMENT. 

See  Claim,  I.  1. 

Gold  Mining,  4,  5,  6. 
Warden,  V. 

ENGINE   DEIVEE   (LOCO- 
MOTIVE.) 

See  Ma-ster  and  Servant. 


See  Appeal,  III.  9. 
Deposition. 
Practice  (Divorce,  Ac),  IV. 

EOAD. 

I.  Admission  by  silence. 

In  an  action  for  false  imprisonment 
against  four  Defendants,  the  only 
evidence  connecting  two  of  them 
with  an  order  given  by  a  third  of 
them  for  the  PlaintifiTs  arrest,  was 
the  evidence  of  a  witness  given  o& 
the  hearing  of  a  charge  against  the 
Plaintiff  in  a  Police  Court,  when 
the  two  Defendants  were  present 
The  witness  stated  that  he  had  the 
authority  of  all  the  Defendants  for 
the  arrest.  The  two  Defendants 
heard  this  evidence  given,  and  were 
silent.  Held,  that  such  silence  in 
a  Court  of  Justice  could  not  be 
given  in  evidence  of  an  admission, 
by  the  two  Defendants,  of  the  facts 
stated  by  the  witness,  and  that  as 
there  was  no  other  evidence  of  those 
facts,  a  verdict  based  on  proof  of 
them  could  not  stand.  Fisher  r. 
Wheatland,  L.  180 

II.  Burden  of  proof  under  No.  82, 

s.  116. 

On  an  information  for  an 
offence  against  the  Act  No.  82, 
s.  116,  by  carrying  on  business  on 
a  gold-field  without  a  business 
license,  the  proceeding  is  not  of 
such  a  nature  that  the  rule  of  evi- 
dence which  puts  the  burden  of 
proof  on  the  party  maintaining  the 
affirmative,  is  displaced  by  the  pre- 
sumption in  favor  of  innocence  and 
against  guilt.  Held,  therefore,  on 
appeal  from  a  decision  of  Justices 
dismissing  an  information  for  such 
an  offence,  Uiat  when  the  inform- 
ant had  proved  the  facts  which,  in 
the  absence  of  a  license,  constituted 
the  offence,  he  was  not  boimd  to  ^o 
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further  and  prove  that  the  Defen- 
dant was  not  the  holder ;  hut  the 
latter  was  hound  to  prove  affirma- 
tively that  he  was  the  holder  of  a 
business  license.  Semble,  that  13 
Vic,,  No.  29,  sec.  72,  was  unneces- 
sary.   M^Cormack  v.  Murray,  L.  122 

III.  Of  insolvent. 

The  statements  of  an  insolvent, 
whether  on  oath  or  otherwise,  made 
after  the  execution  hy  him  of  a 
voluntary  settlement,  are  not  evi- 
dence as  against  the  trustees  of  the 
settlement.  Ex  parte  Wright,  In  re 
Mahoney,  I.  E.  &  M.  1 

EXECUTEIX. 
See  Practice  (Eoclesiastical),  2. 

EXEMPLIFICATION. 

See  Practice  (Ecclesiastical),  1. 


FAEMEES'  COMMONS. 
See  Crown  Lands,  I. 

EEES. 

In  Insolvent  Court,  Security  for. 
See  Phaotioe  (Insolvency),  III. 

EOLIOS. 

See  Practice  (Equity),  IV. 
(Insolvency),  I.  2. 

EEAITD. 

See  Certificate,  Refusal  of,  2. 
1.  There  is  no  principle  of  equity 
by  which  trustees  for  creditors, 
fairly  making  a  bargain  for  the  ad- 
justment of  complicated  rights, 
representing  their  cestuis  qui  trustent, 
and  acting  for  them  as  they  would 
for  Uiemselves,  are  to  have  their 


bargains  defeated  because  the  per- 
son who  assigned  to  them  fraudu- 
lently induced  another  party  to  the 
bargain  to  enter  into  it.  Evans  v. 
Quthridge,  E.  2 

2.  E,t  M.,  d  L.,  as  partners  under 
the  style  of  E,,  M,  d  Co,,  entered 
into  a  Government  railway  contract. 
In  this  partnership  L,  was,  in  fact, 
a  trustee  only  for  N,  G.,  B,  G.,  and 
J.  W.  By  the  articles  of  partner- 
ship between  E,,  M,  and  L,  it  was 
agreed  that  E,  and  M,  should  each 
receive  one-tenth  and  L.  eight- 
tenths  of  the  net  profits  of  the  con- 
tract. Subsequently,  N,  (?.,  E,  G,^ 
and  J,  W,  assigned  their  joint  and 
separate  estates  to  trustees  for  cre- 
ditors. By  a  deed  afterwards  exe- 
cuted by  E.,  M,,  and  L.,  N.  G,,  R,  G,, 
and  J.  W.y  and  their  trustees,  the 
partnership  between  E,,  M.,  and  L. 
was  dissolved ;  E.  and  M.  assigned 
their  interest  in  the  contract  to 
W.  W, ;  and  it  was  agreed  that  L. 
should  give  to  E,  and  M,  a  bond 
to  secure  (inter  alia)  the  payment 
to  each  of  them,  after  the  comple- 
tion of  the  contract,  of  a  sum  of 
money  equal  to  one-tenth  of  the 
entire  net  profits  of  the  contract. 
E,  and  M,  now  filed  their  bill 
against  N.  G,,  R,  G,,  and  J.  W., 
and  their  trustees,  and  W.  W,  and 
L.,  alleging  that  their  execution  of 
the  last-mentioned  deed  was  ob- 
tained by  the  fraudulent  misrepre- 
sentations of  ^.  G,  and  R,  G.,  and 
seeking  to  have  the  assignment 
therein  to  W,  W,  by  the  Plaintiffs 
of  their  interest  in  the  contract 
set  aside.  An  ex  parte  injunction 
was  obtained  by  the  Plaintiffs  to 
restrain  all  the  Defendants  from 
receiving  any  further  sums  payable 
by  tlie  Government  in  respect  of 
the  contract.  On  motion,  after 
answer,  by  the  trustees  of  ^.  G,, 
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R.  G,,  and  J,  W.,  to  dissolve  the 
injunction  :  Held,  that  even  if  such 
misrepresentations  as  alleged  were 
made  by  N.  G.  and  R.  (?.,  that 
would  not  afford  a  ground  for  the 
injunction  against  their  trustees 
not  chargeable  with  those  fraudu- 
lent representations ;  and  injunc- 
tion dissolved  with  costs.  Evans  v, 
Guthridge,  E.  3 


GOLD  MINING. 

1.  Gold  under  land  alienated 
from  the  Crown  is  not  the  property 
of  the  owner  of  the  land,  and  nei- 
ther he  nor  anybody  else  has  a 
right,  as  against  the  Crown,  to  take 
it.     MUlar  v.  Wildish,  E.  37 

9.  An  owner  of  private  property 
may,  by  injunction,  restrain  a  tres- 
passer mining  and  taking  minerals 
belonging  to  him,  the  owner;  but 
as  mere  owner  he  is  not  entitled  to 
an  account  of  gold  removed  from 
under  his  land,  nor  to  an  injunc- 
tion to  restrain  the  future  removal 
of  gold,  the  gold  being  in  no  way 
his.  Ibid. 

8.  The  profit  of  mining  shares, 
as  between  persons  successively 
entitled,  or  tenderer  and  tenderee, 
goes  to  the  person  entitled  when 
the  dividend  is  payable,  not  when 
the  gold  is  raised.  The  profits  of 
such  shares  are  dividends,  not  gold 
raised.     Shaw  v.  Wright,  E.  57 

4.  Order  made  for  inspection  by 
Plaintiffs,  and  a  Warden  and 
Mining  Surveyor,  of  mining  works 
of  the  Defendants,  alleged  by  Plain- 
tiffs to  be  an  encroachment  upon 
their  private  land.  Attorney-General 
V.  Cant,  E.  113 

5.  Plaintiffs,  lessees  of  private 
land,  legally  carrying  on  extensive 
underground  works  on  such  land, 


were  thwarted  and  obstructed  by 
Defendants,  lessees  of  adjoining 
private  land,  illegally  carrying  on 
similar  works  in  the  same  place. 
Injunction  granted  restraining 
Defendants  from  prosecuting  any 
mining  operations  under  the  land 
leased  by  the  Plaintiffs,  and  from 
working  in  or  continuing  any  drive 
or  drives  under  such  land.  MUlar 
V,  Wildish  distinguished.  Broadbent 
V,  MarBhall,  E.  115 

6.  The  Bonshaw  Gold-mining 
Company,  duly  registered  under 
the  Act  No.  109,  and  of  which  Henr 
derson  was  manager,  purchased  in 
fee  auriferous  land,  and  had  it  con- 
veyed to  Mackay,  Morrison,  Smith 
and  Cameron,  as  trustees.  Conti- 
guous to  their  land  were  Crown 
lands  held  under  miners'  rights,  as 
a  gold-mining  claim,  by  Gee  and 
others.  Gee  and  his  party  sunk  a 
shaft  on  their  own  claim,  and  from 
such  shaft  excavated  drives  or  gal- 
leries under  the  land  of  the  Bon- 
shaw Company,  and  removed  the 
gold  therefrom.  The  Attorney- 
General  on  the  relation  of  Hender- 
son, as  manager,  and  Henderson, 
Mackay,  Morrison,  Smith  and  Cameron 
as  co-plaintiffs,  commenced  a  suit 
by  information  and  bill  against  Gee 
and  his  party,  praying  a  perpetual 
injunction  and  accounts.  On  de- 
murrer: Held,  that  as  either  the 
Attorney-General  or  the  co-plain- 
tiffs made  some  title  to  some  relief, 
there  was  no  want  of  equity.  That 
neither  Henderson,  nor  the  trustee 
Plaintiffs  (Mackay,  &c.),  were  impro- 
perly joined  as  Plaintiffs.  That 
there  was  no  conflict  of  interest 
between  the  Attorney-General  and 
the  other  Plaintiffs,  because  the 
latter  treated  themselves  respecting 
the  gold  as  tenants  at  sufferance  of 
the  Crown — ^mining  with  the  tacit 
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consent  of  the  Crown.  That 
whether  removal  of  the  gold  only, 
was  or  was  not  an  irreparable  injury 
to  the  company,  it  clearly  was  so 
to  the  Crown,  a  co-plaintiff.  In 
reference  to  an  alleged  uncertainty 
of  the  bill  whether  the  Defendants 
were  required  to  account  to  the 
Attorney-General  or  to  the  co- 
plaintiffs  ;  that  there  was  a  conti- 
nuing option  in  the  Attorney- 
General  whenever  he  should  please 
to  put  forward  a  claim  on  the  part 
of  the  Crown.  That  the  Attorney- 
General  of  Victoria,  and  not  either 
the  Attorney-General  of  England 
or  the  Commissioner  of  Crown 
Lands  in  Victoria,  was  the  proper 
party  to  file  the  information.  That 
an  objection  that  Defendants  are 
described  by  initials  and  not  by 
their  full  names  may  not  be  taken 
by  demurrer;  and  demurrer  over- 
ruled with  costs.  Attorney-General 
V.  Gee,  E.  123 

GUAEDIAK 

See  Praoticb  (Ecclesiastical),  2. 

GUTTEE  (MINING). 
See  Claim,  I.  4. 


HEIR. 

See  Assumpsit,  I. 

HOBSON'S  BAT. 
See  Jurisdiction,  III.  2. 

HUSBAND  AND  WIEE. 

See  Misconduct  Conducing  to  Adul- 
tery. 
A  Defendant,  made  so  only  in 
respect  of  his  wife's  property,  may, 


notwithstanding  his  insolvency,  do 
anything  in  the  suit  to  protect  her 
interests  which  she  could  do  if  sui 
juris;  his  interest  not  being  of  a 
class  which  passes  to  his  official 
assignee.     WaddeU  v.  Patterson, 

E.  138 


IMPOUNDING. 

I.  Meaning  of  "  illegal "  in  18  Fte., 

No.  30,  sec.  26. 

The  word  "illegal"  in  the 
Pound  Act,  18  Vic.,  No.  30,  sec. 
26,  means  simply  "illegal"  by 
nonconformity  with  the  require- 
ments of  that  Act,  as  to  the  modus 
operandi  prescribed  by  it ;  and  does 
not  include  any  question  of  title 
controlling  the  right  to  impound  ; 
and  the  jurisdiction  of  magistrates 
under  the  Act  is  ousted  as  soon  as 
any  such  question  of  title  arises. 
Degraves  v.  Bennett,  L.  191 

II.  Sheep  in  cJiarge  of  sliepherd. 
Sheep  "  under  the  charge  of  a 

shepherd "  may  be  impounded  for 
trespass.  Brough  v.  Wallace,  L.  196 

III.  Breach  of  condition  of  license  to 
graze. 

G.  held  a  license  from  the  Board 
of  Land  and  Works  to  graze 
cows  in  the  South  Park  on  condi- 
tions that  the  time  of  grazing 
should  be  from  6  a.m.  to  6  p.m., 
and  that  no  cows  should  on  any 
pretence  be  left  in  the  park  during 
the  night.  He  then  obtained  from 
the  Board  leave  to  fence  in  a  stock- 
yard in  the  Park  to  be  used  at 
night.  On  the  6th  Oct,  at  7-45 
p.m.,  33  of  his  cows  were  found 
lying  down  in  the  Park  outside  the 
stockyard,  and  were  impounded. 
On  a  summons  for  illegally  im- 
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INFORMATION. 


pounding,  the  magistrates  held 
that  it  was  not  night,  and  that  the 
Board  could  not  legally  impound, 
but  were  put  to  their  remedy  for 
breach  of  the  conditions  of  the 
license.  On  appeal :  Held,  that 
the  magistrates  were  erroneous  in 
both  their  views.  Ritchie  v.  Gil- 
lespie,  L.  40 

IMPEISONMENT  (FOR  DEBT). 
See  D18GHARGB. 

INFANT. 
Executrix. 
See  Practice  (Egolbsiabtioal),  d. 

Land  of. 

See  Leases. 

Service  of,  out  of  jurisdiction. 
See  Practice  (Equity),  VIII.  2. 

INFORMATION. 

See  Gk>LD  Mining,  6. 
Private  prosecution. 

There  are  only  two  kinds  of  pro- 
ceeding by  information  for  punish- 
ment of  offences  cognizable  by  the 
Supreme  Court,  namely,  the  infor- 
mation prosecuted  by  a  law  officer 
of  the  Crown,  as  mentioned  in  15 
Ftc.,No.  10,  sec.  12,  and  the  criminal 
information  filed  by  a  private  person, 
with  leave  of  the  Court,  mentioned 
in  the  18th  sec.  of  the  Act  16  Vic., 
No.  10  ;  and  there  can  be  a  private 
prosecutor  only  in  respect  of  the 
latter.  The  information  by  a  pri- 
vate prosecutor  mentioned  in  19 
Vic.,  No.  4,  sec.  10,  is  a  criminal 
information  exhibited  by  a  private 
person  to  whom  leave  has  been 
granted  by  the  Court  to  exhibit  it, 
mentioned  in  the  15  Vic.,  No.  10, 
sec.  18.  A  practice  had  obtained 
that  some  informations,  signed  offi- 
cially by  the    public    prosecutor, 


should,  after  his  signature  was  it- 
tached,  be  wholly  conducted  by, 
and  at  the  expense  of,  the  person 
injured.  In  such  a  case,  where  a 
conviction  was  obtained  for  deiii- 
matory  libel,  the  person  injured  ap- 
plied by  summon  sin  the  character  of 
"  private  prosecutor,"  under  19  Vic^ 
No.  4,  sec.  10,  to  amend  the  postea, 
with  a  view  to  the  costs  of  th< 
issues.  The  summon  s  was  referred 
to  the  full  Court.  Held,  that  sodb 
person  was  not  a  "  private  p^os^ 
cutor"  within  the  meaning  of  W 
Vic,  No.  4,  sec.  4  ;  that  he  had  no 
locus  standi  as  a  party ;  and  sum- 
mons dismissed,  but  without  costs. 
Beg.  V.  Nathan  distinguished  and 
explained.  Reg.  v.  O'Farrdl,  !».  117 

INITIALS. 
See  Pleading  in  Equitt. 

INJUNCTION. 

See  Fraud,  2. 

Gold  Miniko,  2,  5. 
mobtgaob. 

Praotige  (Equity),  V. 
Trespass,  1. 

INSOLVENCY. 
See  Jurisdiction,  II. 

INSOLVENT. 

See  Discharge 
Evidence,  III. 
Husband  and  Wife. 
Surplus  Assets. 

INSPECTION. 

See  Gold  Mining,  4. 

INTEREST. 
1.  Where  an  order  for  a  certiorari 
had  been  made  on  the  ground  tbat 


INTEREST. 


JUEISDICTION.       xxvii 


the  Court  below  had  proceeded  with 
the  case  after  an  objection  taken  to 
the  jurisdiction,  on  the  ground  that 
the  Judge  was  interested ;  and 
where  a  rule  nisi  had  been  granted 
to  set  aside  the  writ  on  the  ground 
that  material  facts  had  been  con- 
cealed on  the  application  for  it: 
Held,  on  cause  shewn,  that  it  was 
no  material  fact  that  the  applicant 
for  certiorari  had  not  abandoned  the 
case,  but  gone  on  with  it,  after 
making  his  objection  to  the  Judge 
in  vain ;  and  rule  nisi  to  set  aside 
the  order  for  the  writ  discharged. 
If  the  objection  of  interest  in  the 
Judge  is  once  taken,  that  Judge 
ought  not  even  to  entertain  the 
case.     MoUoy  v,  Ounn,  L.  76 

8.  A  ratepayer  liable  to  contribute 
to  the  burdens  and  interested  in 
the  application  of  the  funds  of  a 
municipality  is  not  so  "interested" 
in  penalties  for  breach  of  the  bye- 
laws  of  the  municipality,  which 
penalties  go  to  the  municipal  funds, 
that  he  is  disqualified  by  "  interest" 
from  adjudicating  on  a  complaint 
for  breach  of  the  bye-laws.  Jewell 
V.  Young,  L.  248 

INTESTATE  ESTATE. 

Sequestration  of. 

See  SsQUEBTRATIOy,  III. 


JUDICIAL  SEPARATION. 
See  Dissolution  of  Maeriage. 

JUDGE. 
Interested  in  question. 

See  Interest. 


I.  In  Equity. 

1.  A  single  Judge  sitting  in 
Equity,  Ecclesiastical  and  Insol- 
vency business  only,  has  no  juris- 
diction to  make  an  order  in  a  Com- 
mon Law  action.     Farie  v.  Frost, 

E.  56 

2.  The  16  Vic.,  No.  10,  sec.  16, 
does  not  confer  upon  the  Court  any 
jurisdiction  to  determine  matters 
of  fact  aiising  under  the  adminis- 
tration of  the  assets  of  an  intestate. 
In  re  Soldsworth,        I.  B.  &  M.  113 

II.  In  Insolvency, 

See  Re-heabing. 

Sequestration,  III. 

Under  the  18  Vic,  No.  11,  sec.  2, 
which  gives  exclusive  jurisdiction 
to  the  Geelong  Insolvent  Commis- 
sioner in  cases  within  his  district, 
the  test  of  jurisdiction  is  the  resi- 
dence of  the  party  made  insolvent. 
The  Court  has  no  jurisdiction  as  a 
matter  of  convenience,  apart  from 
the  place  where  the  insolvent  is 
actually  resident ;  and  even  if  a 
person  changes  his  residence  with 
the  view  of  preferring  one  jurisdic- 
tion to  another,  that  circumstance 
will  not  give  jurisdiction  to  remove 
the  sequestration  from  the  place  of 
actual  residence.     In  re  Callvoun, 

1.  E.  &  M.  81 

III.  Of  Justices. 

See  Trespass,  2. 

1.  B.  applied  for  land  assumed 
to  have  been  proclaimed  under 
"  Tlie  Land  Act  1862,"  in  an  agri- 
cultural area  open  for  selection, 
paid  .the  purchase- money  for  the 
land,  obtained  from  the  land  officer 
a  certificate  of  payment,  and  entered 
into  possession.  It  was  found  that 
the  land  had  not  been  proclaimed. 
C,  a  Crown  Lands  Commissioner, 
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LAND  ACT  16G2. 


snmmoned  B,,  as  in  unauthorised 
occupation  of  Crown  Lands,  and 
the  Justices  convicted.  On  appeal : 
Heldf  that  as  the  land  officer's  cer- 
tificate entitles  the  selector  to  take 
possession  of  the  land  selected,  the 
case  before  the  Magistrates  might 
involve  title,  and  their  jurisdiction 
was  consequently  ousted.  Appeal 
therefore  allowed,  but  under  the 
circumstances  without  costs.  Robin- 
son V.  Carey,  L.  114 

2.  The  Act  18  Vic.,  No.  14,  sec. 
15,  cl.  8,  applies  to  an  injury  or 
damage  done  by  the  commander  of 
a  steam-packet  to  a  small  boat  on 
the  waters  of  Hobson's  Bay.  For 
the  purposes  of  such  a  case  the 
Bay  may  be  regarded  as  an  inland 
lake,  and  within  the  territorial 
jurisdiction  of  the  Police  Magis- 
trate at  Williamstown.  WM  v, 
Andrews,  L.  128 

8.  Where  money  was  lent  "  as  a 
loan  for  six  months,  one  pound  to 
be  paid  as  interest,"  and  the  lender 
sued  in  Petty  Sessions  for  principal 
and  interest :  Held,  that  Petty  Ses- 
sions had  no  jurisdiction  to  allow 
anything  beyond  the  principal, 
either  as  "  interest"  or  as  a  bonus, 
Wilson  V.  Crawley,  L.  78 

4.  Under  15  Vic.,  No.  18,  sec.  31, 
Justices  in  Petty  Sessions  have 
only  power  to  adjudicate  on  the 
question  of  the  amount  at  which 
property  has  been  assessed,  and 
cannot  adjudicate  on  the  question 
of  whether  the  property  is  rateable 
or  not.  Blmr  v.  Municipal  Council 
ofBallarat,  L.  246 

IT.  0/  Warden. 

See  Water  Right. 

JT7STIPICATI0N. 
See  Libel. 


See  Crown  Lahds. 
Selector. 
Arbitration  tmder  sections  86  and  91. 

1.  Sec.   91   of    "  The  Land  AdL 
1862,"  must  be  read  in  conneetion 
with  sec.  86,  and  as  if  expr^dy 
controlled  by  it ;  so  that  in  no  case 
can   the  arbitrators  award   a  rent 
assessed  on  «  smaller  quantity  of 
stock  than  the  quantity  depasturai 
on  the  run  in  the  year  IdCl.    /■ 
re  Land  Act  1862  and  North  Bor^k- 
monan  Han,  1^  146 

S.  On  the  argument  of  a  ease 
stated  for  the  opinion  of  the  Court 
by  arbitrators  appointed  by  the 
occupant  of  a  pastoral  run»  and  the 
Board  of  Land  and  Works,  under 
''The  Land  Ad  1869,"  counsel  for 
the  occupants  appealing  against 
the  assessment  made  by  the  Board 
of  Land  and  Works,  has  the  right 
to  begin,  Ibid. 

LANDS  DESCENDED. 
See  Assumpsit  I. 

LEAD  (MININa). 
See  Claim  L  1,  4. 

LEASES. 

Of  infants*  lands. 

The  meaning  of  11  Geo.  /F.  and 
1  Wm.  IV.,  c.  Ixv.,  sec.  17,  enabling 
the  Court  to  authorise  leases  of 
infants'  lands  "  at  the  best  rent 
that  can  be  obtained"  is  that  the 
Court  shall  exercise  a  discretion  as 
to  the  amount  of  rent,  and  not  dele- 
gate that  discretion  to  arbitrators. 
In  re  Dight,  E.  139 

LIBEL. 

A  justification  of  words  not  defamatory 
is  bad. 
F.,  a  medical  man,  spoke  and 
published  of  B.,  another  medical 


LIBEL. 


LICENSE. 


man,  th«  following  words,  "  I  will 
not  meet  Dr.  B.  in  consultation,  as 
he  is  not  a  properly  qaalified  man, 
and  is  an  advertising  man;"  and 
the  following  words,  "  I  will  have 
nothing  to  do  with  Dr.  B, ;  he 
bought  up  his  votes  for  the  hospi- 
tal ;  he  is  an  advertising  doctor, 
and  it  is  generally  believed  that  his 
diploma  is  not  good ;  it  is  from  the 
United  States,  but  there  is  a  doubt 
cast  upon  it  whether  it  is  genuine 
from  ^ere ;  and  no  regular  practi- 
tioner will  have  anyUiing  to  do 
with  such  a  man  as  Dr.  B"  In  an 
action  of  libel  by  B,  against  F.  for 
the  use  of  these  words,  F.  pleaded, 
among  other  pleas,  a  justification 
of  the  following  words  only  **  Dr.  B. 
is  an  advertising  man,"  and  "  He 
is  an  advertising  doctor."  On  de- 
murrer to  this  plea:  Held,  that 
these  words  were  not  so  connected 
with  the  context  as  to  be  insepa- 
rable ;  that  they  were  not  defama- 
tory of  the  Plaintiff  in  his  profes- 
sional character,  and  that  the  plea 
justifying  them  alone  was  bad. 
Beaney  v,  Fitzgerald^  L.  184 

LIBEETT  TO  BID. 
See  Practice  (Equity),  VII. 

LICENSE. 

See  EviDENCB,  IL 
Road,  II. 

Butcher* 9 :  revocable, 

A  butcher's  license  to  slaughter 
cattle  was  issued  to  K.  by  the  muni- 
cipality of  S. ;  but  the  license  was 
not  under  seal,  and  no  security  was 
previously  taken  as  required  by 
18  Vic.,  No.  14,  sec.  5,  par.  19. 
The  Town  Clerk  issued  to  J^.  a 
notice  that  the  license  was  revoked, 
and  that  he  would  be  summoned 


for  slaughtering.  The  Town  In- 
spector summoned  K,^  and  he  was 
convicted.  K,  obtained  a  rule  nisi 
to  prohibit  execution,  and  argued 
that  the  license  as  coupled  witii  an 
interest  could  not  be  revoked ; 
that  the  withdrawing  was  not  the 
act  of  the  municipality ;  and  that 
in  the  proceedings  by  the  Town 
Inspector  the  validity  of  the  li- 
cense could  not  be  questioned  by 
the  grantors  of  it.  Held,  that  the 
license  actually  given  was  but  a 
substitute  for  that  which  should 
have  been  given,  and  was  of  no 
avail;  and  Order  nisi  discharged 
with  costs.  Ex  parte  Settle,  In  re 
Mclntyre,  L.  31 

UEN. 
See  Attorney  akd  Solicitor  IL  1, 8. 

LIMITATION. 
In  proceedings  be/ore  Justices. 

B,  was,  by  order  of  a  Judge  of 
a  Court  of  Mines,  dated  26th  July, 
1862,  appointed  to  wind  up  a 
mining  company  He  sued  O'-F.  by 
summary  plaint  before  magistrates, 
dated  7th  January,  1863,  for  the 
balance  of  shares  subscribed  for, 
but  not  paid  up.  There  was  no 
proof  that  any  call  was  ever  made 
during  the  existence  of  the  com- 
pany. The  magistrate  nonsuited 
the  complainant  because  'Hhe 
complaint  on  which  the  summons 
was  founded  was  not  made  within 
six  calendar  months  from  the  time 
when  the  matter  of  such  complaint 
arose."  On  appeal,  the  Court  or- 
dered a  verdict  to  be  entered  for 
the  Plaintiff;  but  under  circum- 
stances stated,  gave  costs  of  the 
appeal  only.  Mdmlle  v.  Higgins, 
where  Molesworth,  J.,  dissented,  held 


LIMITATION. 


MINEE*S  EIGHT. 


by  Stawell,  C.  J.,  Barry,  J.,  and  WU- 
Hams,  J.,  to  be  binding.  Broadfoot 
V.  O'FarreU,  L.  103 

LUNATIC. 

See  Dissolution  of  Mabriaoe. 


MAINTENANCE. 

See  Alimont,  3. 

MANDAMUS. 

Where  a  Warden  had  declined 
to  execute  a  decree  of  the  Court  of 
Mines  as  to  the  right  to  a  claim, 
because  the  decree  referred  to  a 
map,  and  the  description  of  the 
land  in  the  decree  and  the  map 
did  not  agree,  the  Court  refused  a 
mandamus  to  the  Warden  to  put  in 
possession  the  parties  obtaining 
the  decree.  Re  Cogden,  Ex  parte 
McDermoU,  L.  139 

MAP. 

Disagreeing  with  decree. 

See  Mandamt7S. 


MASTEE  AND  SEEVANT, 

1.  A  locomotive  engine  com- 
mitted to  the  charge  of  its  driver 
to  drive,  is  not  "  goods,  wares, 
work,  or  materials  for  work  com- 
mitted to  his  charge,"  within  the 
meaning  of  the  "  Master  and  Ser- 
vants' Act"  9  Vic.,  No.  27.  Sacre  v. 
Board  of  Land  and  Works,  L.  8 

2.  Semble,  that  a  locomotive 
engine  driver  is  not  a  "  servant "  of 
his  employers,  within  the  meaning 
of  the  "  Master  and  Servants*  Act" 
9  Vic.,  No.  27,  Ibid 


See  Warden,  IV. 
Bight  to  sue  without. 

J.  purchased  a  share  in  a  com- 
pany's claim  in  May,  1857,  and 
took  out  a  miner's  ri^t  in  Novem- 
ber and  December,  1858.  The 
company  declared  the  share  for- 
feited. J.  took  out  no  license  again 
till  December,  1859 ;  after  that  be 
took  out  licenses  till  1862.  A  M 
by  him  in  the  Court  of  Miacs 
against  the  shareholders  of  tk 
company  for  possession  vras  dis- 
missed on  the  ground  that  Jl  was 
not  a  holder  of  a  miner's  right  at 
the  time  his  right  to  sue  arose  or 
accrued.  Held,  on  appeal,  that  if 
</.  were  within  the  mischief  of  the 
Act  32,  sec.  90,  about  which  no 
opinion  was  expressed  as  the  enact- 
ment was  doubtful,  yet  he  was 
within  the  remedy  of  the  Act  118, 
sec.  11 ;  and  appeal  allowed.  Jones 
V,  Abraham,  Ij.  150. 

MINING. 

See  GoLD-MiNiKo. 
Trespass,  1. 

MINING  EULES  (BALLABAT)- 

See  Claim,  I.  4. 

MINING  ON  PEIVATE  PEG- 

PEETY. 

See  GoLD-HiNiNO,  1,  S,  5,  6. 

MISCONDUCT  CONDUCING 
TO  ADULTEET. 

1.  Circumstances  under  which  a 
husband  will  be  held  to  have  been 
guilty  of  such  wilful  neglect  or 
misconduct  as  has  conduced  to  his 
wife's  adultery  considered.  Bath- 
gate V.  Bathgate,         I.  E.  &  M.  129 

2.  Absence  in  the  pursuit  of  a 
proper  avocation  should  not  always 


r 


MISCONDUCT  CONDUCING 
TO  ADULTERY. 

tell  against  a  petitioner.  But  there 
is  a  clear  distinction  between  the 
case  of  a  man  whose  wife  before 
her  marriage  with  him  is  fully 
aware  that  his  occupation  renders 
her  separation  from  him  absolutely 
necessary ;  and  that  of  a  man  who 
after  marriage,  and  without  abso- 
lute necessity,  embarks  in  an  avoca- 
tion requiring  his  absence.        Ibid 

3.  A  husband  is  not  bound  to 
entertain  suspicions  ;  but  he  ought 
not  to  put  his  wife  in  a  position  of 
temptation  ;  and  if  he  is  aware  that 
she  has  fallen  into  such  a  position, 
and  is  meditating  to  do  wrong,  he 
is  bound  to  take  steps  to  the  utmost 
of  his  ability  to  remove  her  from 
that  position,  or  prevent  her  from 
carrying  out  any  wrong  intentions. 
His  omission  to  do  so  amounts  to 
misconduct  within  the  meaning  of 
the  Act.  Ibid, 

MISJOINDEE. 
See  GoLD-MiNiNo,  6. 

MONET  IN  BANK. 

See  Personal  Estate. 

MONET  HAD  AND  EECEIVED. 

See  Offictal  Assignee,  I. 

MOOEAGE. 
See  Action,  II. 

MOETGAGB. 

See  Parties,  2. 

Seqcestration,  III. 
Trustee  Act  1856,  2. 
Vendor  and  Purchaser,  II.  2. 

D.  the  mortgagor  of  gold-mining 
shares,  by  indenture  17th  October, 


MOBTGAOE. 


1861,  conveyed  them  to  W.,  in 
satisfaction  of  a  debt  due  from  D. 
to  TT.,  on  conditions,  that  W,  should 
prosecute  certain  suits  pending  for 
redemption  of  the  shares,  and  that 
D.  might  re-purchase  at  a  fixed 
price  in  a  limited  time.  D,  alone 
executed  this  indenture.  W.  pro- 
secuted the  redemption  suits  suc- 
cessfully, paid  the  original  mortga- 
ges, obtained  possession,  and  ru- 
ceived  dividends.  P.  became  in- 
solvent; and  S,,  his  official  assig- 
nee, within  the  time  limited  for 
re-purchase,  demanded  a  re-pur- 
chase, and  tendered  the  fixed  sum, 
without  prejudice  to  his  right  to 
claim  dividends.  During  the  pos- 
session of  W,,  gold  was  raised,  out 
of  which  dividends  were  declared, 
before  and  after  the  tender.  8. 
brought  his  suit  for  specific  per- 
formance, by  W.,  of  the  contract 
for  re-sale.  W.  pleaded  the  Statute 
of  Frauds ;  and  that  the  condition 
of  re-purchase  was  inserted  by 
wrong,  and  he  prayed  rectification 
as  if  by  cross  suit.  On  a  motion 
by  Plaintiff  for  a  receiver,  after  an 
injunction  granted  to  him  ex  parte, 
the  Court  held  that  the  deed  was 
prima  facte  to  be  taken  to  express 
the  intention  of  the  parties ;  and 
granted  the  receiver  as  the  almost 
necessary  working  out  of  the  order 
for  an  injunction.  At  the  hearing, 
the  Court  held  that  the  deed  had 
been  rightly  prepared  according  to 
the  instructions  of  the  parties;  did 
not  yield  to  the  objection  under 
the  Statute  of  Frauds,  as  the  Defen- 
dant only  took  his  property  under 
the  deed,  and  could  not  use  the 
deed  as  to  the  conveyance,  and  dis- 
card it  as  to  the  clause  for  re-pur- 
chase; and  decreed  for  the  Plain- 
tiff, with  costs,  on  payment  of  the 
fixed  sum.    Shaw  v.  Wright,     E.  67 
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MOTION. 


NOTICGE. 


Ex  parte. 

See  PiucTicE  (Equity),  VII. 


NEGLECT. 

See  Misconduct  conducing  to 
Adultery. 

NEW  TRIAL. 

See  Covenant. 

Practice  at  Law  II.,  III.,  IV. 

BejecUon  of  admissible  evidence;  non- 
suit. 
Where  evidence  on  behalf  of  a 
Plaintiff  was  tendered  in  one 
aspect,  and  rejected  by  the  Judge 
as  inadmissible  in  that  aspect,  and 
the  Plaintiff  thereupon  elected  to 
be  nonsuited  ;  but  it  afterwards 
appeared  that  the  rejected  evidence 
was  admissible  and  material  in 
another  aspect  not  presented  at  the 
trial:  Held,  bj  StaweU,  C.  J.,  and 
Williams,  J.,  Molesworth,  J.,  dissent- 
ing, that  there  should  be  a  rule  to 
set  aside  the  nonsuit,  and  for  a  new 
trial,  on  Plaintiff  paying  costs  ren- 
dered necessary  by  the  mode  in 
which  his  case  was  presented  at 
the  trial.    Beedle  v.  TJuymoa,    L.  89 

NEXT  FEEEND. 
See  Practice  (Equity)  VI. 

NIGHT. 

See  Impounding,  III. 

NONSUIT. 

See  Appeal  II.  d. 

Practice  at  Law,  III. 

NOTICE. 

Under  No,  159,  sec,  11. 

On  the  face  of  a  case  stated  by 
magistrates  under  the  Act  No.  159, 


sec.  11,  it  only  appeared  that 
"notice"  had  been  given  bj  the 
Appellant,  and  not  that  '*  notice  in 
writing"  had  been  given,  as  re- 
quired by  the  Act.  Udd^  that  the 
point  could  not  be  raised  by  inray  of 
preliminary  objection.  M'Cormaek 
V.  Murray,  Li.  1351 

Of  Appeal. 
See  Practice  (Divobce,  &c.),  IIL 


OCCUPATION. 

See  Bill  of  Sale,  1,  12. 

OFEICIAL  ASSIGNEK 

See  Mobtgaoe. 
Petition. 

Practice  (Insolvency),  V.  2. 
Settlement. 
Surplus  Assets. 

I.  Takes  the  benefit  of  contract^  subfed 
to  its  equities. 
H.  Brothers  had  building   con- 
tracts for  erectioBS  at  the  Hospital 
and  Benevolent  Asylum  in  Mel- 
bourne, and  applied  Ui  A.,S.d  W^ 
their  timber  merchants,  for  cash 
and  materials  to  carry  them  on. 
A.,  S.  d  W,,  in  consideration   of 
receiving  orders  on  the  treasurers 
of  the  asylum  and  hospital,  duly 
acknowledged  by  them,  to  receive 
the  contract  money,  agreed  to  pro- 
vide cash  from  time  to  time  to 
complete    the    contracts.      Uuder 
this    arrangement    they    supplied 
cash  till  H.  Brothere  became  insol- 
vent.    After  the  insolvency  J.,  the 
official    assignee    of   H.   Brothers, 
j&nished  the  contracts,  and  received 
on  account  of  them  JB170  beyond 
what  he  laid  out.    A.,  S.  ^  W.  sued 
J.J  the  official  assignee  for  theJElTO 
as  for  money  received  to  their  use. 


OFFICIAL  ASSIGNEE. 


OFFICIAL  ASSIGNEE,  miii 


and  obtained  a  verdict.  On  rule 
nm  to  enter  verdict  for  Defendant 
on  the  ground — (1)  that  he  had  no 
privity  with  Plaintiffs  ;  and  (2)  that 
be  could  not  pay  them  under  6 
Vic,  No.  17,  sec.  8.  Held^  tbat 
neither  objection  was  valid,  and 
rule  nisi  discharged.  Glass  v,  Shaw, 
Sup.  Ct.,  Vic,  29  Nov.,  1868,  ap- 
proved  of  and  acted  on.  Courtney 
V,  Morris,  Sup.  Ct.,  Vic,  6  July, 
1859,  commented  on  and  limited. 
Anderson  v.  Jacomb,  L.  S70 

II.  Compensation  of. 

See  Plan  of  Distbibution,  2. 

1.  The  discretion  vested  in  the 
Commissioner  of  Insolvent  Estates 
by  5  Vicy  No.  17,  sec  61,  to  assess 
a  reasonable  compensation  to  the 
official  assignee,  is  a  judicial  dis- 
cretion subject  to  the  review  of  the 
Court;  and  must  be  exercised  in 
such  a  way  as  that  the  parties  in- 
terested may  know  something  about 
it  and  object  to  it.     In  re  RiUledge, 

L  £.  &  M.  6 

2.  The  entire  property  recovered 
by  an  official  assignee  amounted  to 
iSd,062  9«.,  received  by  him  in  one 
sum  of  £2,602  4«.  6d.,  and  seven 
smaller  sums  amounting  together 
to  £450  45.  %d.  The  Commissioner 
allowed  to  the  official  assignee,  for 
his  care  and  diligence  in  the  matter 
of  the  estate,  £192  12«.  M.  On 
petition,  under  6  Vic,,  No.  17,  sec. 
61,  the  Court  directed,  the  allow- 
ance to  be  reduced  by  £30.  In  re 
Rutledge,  I.  E.  &  M.,  83 

3.  On  petition  to  review  the 
assessment  by  the  Commissioner 
of  an  official  assignee's  compensa- 
tion. Held,  that  in  matters  of  this 
kind  a  good  deal  of  deference  should 
be  paid  to  the  views  of  the  Commis- 
aioner,    and    under    the     circum- 


stances   petition    dismissed,    but 
without  costs.    In  re  Rudedge  4r  Co,, 

L  E.  &  M.  41 
III.  Costs  of. 

Circumstances  under  which  an 
official  assignee  will  be  allowed  the 
costs  of  unsuccessful  litigation  con- 
sidered.    In  re  Rudedgey 

I,  £.  &  M.  67 
rV.  Payments  by. 

An  official  assignee  will  not  be 
allowed  to  charge  the  estate  with  a 
sum  of  money  paid  by  him  to  an 
accountant  for  preparing  a  plan  of 
distribution ;  tiiat  being  a  duty 
which  the  official  assignee  ought  to 
perform  for  himself.     In  re  Flowery 

1,  E.  &  M.  47 

OEDEE  IN  COUNCIL. 

See  Peksion. 

OVEECHAEGE. 

See  Pkacticb  (Insolvency),  V.  2. 


PAETIES. 


See  Account. 

Crepitob's  Deed,  1. 

Vendor  and  Purchaser,  II.  2. 

1.  Where  Plaintiffs  have  a  right 
to  an  account  and  payment  against 
one  only  of  several  Defendants,  but 
that  Defendant  may  have  rights 
over  against  the  other  Defendants, 
in  respect  of  such  account  and  pay- 
ment, such  other  Defendants  will 
be  kept  before  the  Court  for  the 
protection  of  the  Defendant  against 
whom  only  the  Plaintiffs  have  such 
right     Evans  v.  Guthridge,       £.  83 

2.  Where  Plaintiffs  are  claiming 
an  interest  which  they  have  mort- 
gaged to  others,  the  mortgagees  are 
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necessary  parties  to  the  suit ;  for  it 
is  a  general  principle  that  if  a 
Plaintiff  has  transferred  his  own 
right  of  suing  to  another  person, 
he  shall  not  afterwards  sue  without 
making  that  other  person  a  party. 
Evans  v.  Guthridge,  E.  83 

8.  It  is  not  necessary  to  make 
persons  whose  rights  are  confes- 
sedly paramount,  parties  to  litiga- 
tion between  persons  having  claims 
subordinate  to  those  rights;  and 
the  mere  fact  of  the  rights  of  such 
paramount  persons  being  the  sub- 
ject of  an  account,  does  not  render 
it  necessary  to  make  them  parties. 

Ibid. 

PAETNEESmP. 

See  Account. 

Certificate,  Refusal  of,  4. 
Fraud,  2. 

1.  (z.,  a  baker,  being  indebted  to 
T.  S,  d  Co,,  assigned  to  them  his 
business  and  stock,  and  under  that 
assignment  T.  S.  d  Co,,  by  B.,  one 
of  the  firm,  entered  into  possession 
of  the  property  assigned,  with  the 
consent  of  (7.,  and  conducted  the 
business,  retaining  O.  as  salaried 
assistant  only.  T.  S,  d  Co,  dis- 
solved partnership,  but  B.  con- 
tinued the  assigned  business,  so 
far  as  the  public  were  concerned 
substantially  as  before  the  dissolu- 
tion. There  was  some  private 
arrangement  between  B.  and  the 
other  partners  of  T,  S,  d  Co.,  as  to 
the  terms  and  objects  of  the  carry- 
ing on  of  the  assigned  business  by 
B.  M,  sold  goods  to  B,,  which 
were  necessary  to  B.  in  the  carrying 
on  of  the  assigned  business ;  and 
B.  gave  in  part  payment  a  promis- 
sory note,  signed  T,  8.  d  Co.,  in 
liquidation.  M.  was  at  that  time 
otherwise  aware  of  the  dissolution 
of  the  firm  of  T.  S.  d  Co.    In  an 


action  by  M,  against  two  of  the 
partners  of  T.  S,  d  Co.  {T.  S,  d  B.), 
upon  the  note,  with  counts  for 
goods  sold  and  delivered,  goods 
bargained  and  sold,  and  on  accoants 
stated,  Plaintiff  had  judgment  b? 
default  against  B„  but  there  ^vns  a 
verdict  for  the  Defendant  T.  8, 
On  motion  by  the  Plaintiff  to  enter 
a  verdict  for  himself  or  for  a  ner 
trial.  Held,  that  as  creditors  oiS. 
T,  S.  d  H.  S.  were  not  partnenal 
B.,  nor  liable  for  his  acts ;  but  thai 
as  owners  in  law  of  G.^s  business 
and  stock,  and  as  trustees  of  G,, 
they  were  entitled  to  th6  profits 
and  proceeds  of  the  assigned  pro- 
perty ;  that  in  their  latter  charac- 
ter B.  carried  on  the  business  as 
their  agent ;  that  thus  a  new  part- 
nership arose,  on  behalf  of  whidi 
B,  had  within  the  scope  of  his 
authority  power  to  buy  these  goods 
and  give  this  note  ;  and,  therefore, 
that  the  Defendant  T.  S.  was  liable; 
and  rule  made  absolute  to  enter  a 
verdict  for  the  Plaintiff.  Moont^ 
Slater,  L.  161 

2.  W.  d  R,,  not  previously  part- 
ners, purchased  lands  and  sh^p 
grazing  upon  them,  at  an  entire 
price  paid  by  their  equal  separate 
moneys  and  bills.  After  the  pur- 
chase, each  removed  a  portion  of 
the  sheep  to  his  respective  station, 
and  sent  others  in  lieu  of  thein. 
The  substituted  sheep  and  their 
progeny  were  managed  as  joint 
property  on  tlie  lands.  Hdd,  that 
the  lands  were  not  purchased  to  be 
resold  as  a  joint  speculation,  bat  ifi 
be  ultimately  divided,  and  in  the 
interim  only,  used  as  a  joint  grw- 
ing  farm  ;  that  W.  and  K  became 
partners  in  grazing  as  a  result  of 
being  part  owners  in  land,  and  did 
not  become  part  owners  of  hmj^  ^ 
order  to  be  partners  in  gracD^j 
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and  that  the  lands  were  to  be 
treated  as  real  and  not  personal 
estate.     Ware  v.  Aitken,  E.  159 

d.  Circumstances  under  which  a 
debt  due  from  a  firm  consisting  of 
R,  d  F,  was  deemed  to  be  assumed 
by,  and  proveable  against,  a  suc- 
ceeding firm  consisting  of  JB.,  F., 
T,  d  F.,  (1)  as  between  the  two  suc- 
cessive firms,  inter  se;  (2)  as  be- 
tween those  firms  respectively,  and 
the  creditor  firm  claiming  to  make 
proof.     In  re  RvUedge  4r  Co, 

L  E.  &  M.     16 

4.  An  undertaking  by  a  Defend- 
ant in  a  partnership  suit  not  to 
sell  any  of  the  partnership  pro- 
perty does  not  prevent  him  receiv- 
ing the  proceeds  of  a  sale  thereto- 
fore made.  Moreton  v,  Harley,  E.  74 

5.  A  receiver  order  in  a  partner- 
ship suit  carries  existing  chattel 
property  and  debts  continuing  due 
to  the  firm  at  the  time  the  order  is 
made  ;  but  not  money  in  the  hands 
oi  one  of  the  partners,  which,  on 
an  account  taken,  he  might  be 
subject  to  hand  over  to  the  other 
partners.  Ibid. 

6.  In  a  partnership  suit,  the 
order  appointing  a  receiver  directed 
that  he  should  pay  such  of  the 
partnership  debts  as  both  Plaintiff 
and  Defendant  agreed  should  be 
paid :  with  liberty  to  apply  as  to 
creditors  about  whom  they  diflFered. 
M*E,  d  Co.  recovered  a' judgment 
against  the  partnership  for  Jg684 
17s.  2(f.,  which  Defendant  was  will- 
ing, and  Plaintiff  was  unwilling, 
should  be  paid.  The  receiver  also 
objected  to  pay,  as  he  then  had 
only  sufficient  partnership  funds 
in  hand  to  pay  the  whole  of  the 
creditors  10«.  in  the  pound.  There 
was  a  small  set-off  due  by  the  part- 
nership to  ItE,  d  Co.    On  motion 


by  M*E.  d  Co.  that  the  receiver 
pay  the  debt,  and  the  Plaintiff  the 
costs  of  the  motion,  order  made  for 
payment  by  the  receiver  to  M*E.  d 
Co.  of  their  debt,  and  costs  of  this 
application,  after  (by  consent)  de- 
ducting the  set-off.  The  Plaintiff 
to  abide  his  own  costs.  Ibid. 

PATENT. 

See  PENSI019. 

PENALTY. 

See  Interest. 

Under  No.  114,  see.  8. 

C.  ^  M.  were  owners  of  a  news- 
paper published  in  a  municipality 
of  which  G.  was  elected  a  council- 
lor. Before  and  after  the  election 
the  council  were  subscribers  to  the 
journal,  and  on  every  day  pur- 
chased it.  After  the  election  the 
council  from  time  to  time  sent 
advertisements  to  the  newspaper 
and  paid  for  them.  Before  the 
election,  and  pending  a  negotiation 
between  C.  4r  M.  and  one  M'L., 
to  rent  to  him  their  job-printing 
office,  M^L.^  without  their  know- 
ledge, tendered  to  the  council  to 
print  an  electoral  roll.  M*L*9 
tender  was  accepted.  Two  days 
afterwards  M*L.  became  tenant  of 
the  job-printing  office.  The  elec- 
tion then  followed.  After  the  elec- 
tion M*L.  printed  the  rolls  in  the 
job-printing  office  of  C.  ^  M.,  and 
was  paid  for  it  by  the  council ;  but 
C.  ^  3f.  "  derived  no  benefit  what- 
ever from  the  contract,  never 
'  ratified  or  adopted  it,  and  never 
made  any  entiy  of  it  in  any  of 
"  their  books."  On  an  action  in 
the  County  Court  against  G.  for 
penalties  under  No.  114,  sec.  8» 
Held^  that  he  had  incurred  none. 
O'Dwyer  v.  Casey ^  L.  86 
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PENSION. 


PETIMOK 


Order  m  Council :  Patent. 

An  Order  was  made  by  the 
Governor  in  Coancil,  dated  6th 
November,  1862,  under  the  "  Con- 
stitution Act,'*  for  regulating  the 
granting  of  pensions  to  persons 
retiring  or  being  released  from 
office  on  political  grounds,  and  a 
patent  for  a  pension  was  issued 
under  the  Order.  Scire  facias  was 
brought  to  repeal  the  patents  on 
the  ground  that  the  Order  had  not 
been  well  made  under  the  "  Consti- 
tution Act"  On  demurrer  to  the 
declaration  in  scire  faciaSy  Held,  by 
the  majority  of  the  Court,  that  the 
Order  was  well  made,  and  the 
patent  well  granted.  Eegina  v. 
Ireland.  L.  301 

PEESONAL  ESTATE. 

See  Partnership,  2. 

Where  the  only  property  in  the 
colony  of  an  intestate  consisted  of 
a  sum  of  money  deposited  by  him 
in  a  bank  in  Melbourne,  Held, 
that  he  died  "  possessed  of  or 
<'  entitled  to  personal  estate  within 
"  the  colony "  within  No.  99,  sec. 
3,  and  rule  for  administration  by 
the  Curator  of  Intestate  Estates 
granted.  In  re  Bowhy,  I.  E.  <&  M.  115 

PETITION. 

See  Offioial  Assiqneb,  II.  2,  3. 
Practice  (Divorce,  &c.),  L  5, 

6,  7,  8 ;  II.,  VII. 
Practice  (Insolvency),  V.  2. 
Sequestration,  I. 

'  A  petition  to  review  the  assess- 
ment of  an  official  assignee's  com- 
pensation should  allege  in  the 
body  of  it  that  the  petitioner  is  a 
creditor,  and  evidence  of  that  fact 
should  be  furnished  to  the  Court. 


Objection  on  this  ground  allo^ 
with  liberty  to  amend.  In  r$  Bxi- 
ledge  ^  Co.,  L  E.  &  M.  41 

PLAN  OE  DISTRIBUnOK 

See  Official  Assignee,  IV. 

Practice  (Insolvency),  IV.,  V. 
Sequestration,  III. 
Surplus  Assets. 

1.  The  reception  of  a  plan  of  dis- 
tribution by  the  Commissioner  is 
not  a  judicial  act,  but  merely 
ministerial ;  and  it  is  not  compe- 
tent to  him  to  exercise  any  discre- 
tion as  to  the  propriety  of  its  items. 
In  re  Rutledge^  L  £.  &  M.  6 

2.  The  Commissioner,  being  at- 
tended by  the  official  assignee,  no 
other  person  being  present,  ver- 
bally assessed  the  assignee's  com- 
pensation at  £1,100  28.  Sd.,  and  he 
filed  a  plan  of  distribution  claim- 
ing that  allowance.  No  objection 
was  made  to  the  plan  upon  this 
ground.  Objections  to  the  plan 
on  other  grounds  were  made,  and 
pending  its  confirmation  the  Com* 
missioner  made  a  verbal  order,  in 
the  presence  of  the  assignee  onlj, 
for  payment  to  him  of  the  £1,100 
Us.  Sd. ;  and  he  thereupon  drew 
this  sum  from  the  bank  in  which 
the  assets  of  the  estate  were  lodged. 
No  minute  was  made  either  of  the 
assessment  or  of  the  order  for  pay- 
ment. A  rule  nisi  was  obtained, 
calling  upon  the  assignee  to  paj 
back  into  the  bank  the  money  so 
withdrawn.  Subsequently  the  Com- 
missioner  gave  a  certificate  that  he 
had  made  the  assessment  and  order 
to  pay.  Heldy  that  the  verbal  orders 
of  the  Commissioner  were  inopera- 
tive, and  the  receipt  of  the  money 
unwarrantable ;  that  the  reception 
of  the  plan  of  distribution  by  the 
Commissioner  was  not  a  judicial 
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confirmation  of  the  charge  for  com- 
pensation contained  in  it ;  and  rule 
made  absolute,  but  without  costs, 
the  plan  of  distribution  not  having 
been  objected  to  on  this  ground, 
and  a  mistake  in  the  amount 
baying  been  made  in  the  rule  nisi. 

1.  E.  &  M.  6 

3.  Where  an  insolvent  was  enti- 
tled to  an  interest  in  a  sum  of 
money  in  England,  derivable  under 
a  will,  and  payable  on  the  death  of 
his  mother — Setnble^  that  such  in- 
terest passed  to  the  official  assig- 
nee; and  HMy  that  it  should  be 
inserted  in  the  plan  of  distribution, 
but  in  such  a  way  as  to  leave  it 
open  to  the  official  assignee  after- 
wards to  say  he  was  mistaken  in 
the  supposition  that  it  was  an 
available  claim.     In  re  Flower, 

I.  E.  &  M.  47 

4.  A  plan  of  distribution  should 
contain  a  notice  of  any  property 
coming  under  the  cognizance  of 
the  official  assignee  down  to  the 
very  instant  of  his  actually  filing 
the  plan.  Ibid. 

5.  At  an  adjourned  third  meet- 
ing, a  claim  for  iS 7,000  and  inte- 
rest, put  in  by  Mrs.  McL,  a  secured 
creditor,  without  valuing  her  secu- 
rity, was  admitted  as  a  claim  only 
standing  for  farther  proof.  The 
official  assignee  subsequently  filed 
a  plan  of  distribution,  in  which  he 
inserted  Mrs.  McL,  as  a  creditor 
for  £7500,  and  entitled  to  a  divi- 
dend of  £698  159. ;  but  in  a  sub- 
sequent part  of  the  plan,  under  the 
head  of  "  Unrealised  assets,"  in- 
serted the  following  item  : — "Divi- 
dend set  aside  for  Mrs.  McL.'s  claim, 
for  which  it  is  supposed  security  is 
held  equal  in  value  to  the  amount, 
£968."  Held,  that  the  plan  of  dis- 
tribution ought  to  be  amended  by 


describing  the  dividend  payable  to 
Mrs.  McL.,  not  as  payable  abso- 
lutely, but  only  upon  the  contin- 
gency of  her  valuing  her  security, 
and  proving  for  the  balance.  In  re 
Rtalsdge,  I.  E.  &  M.  57 

PLEADING  AT  LAW. 

I.  Breach ;    uncertainty ;    discharge 

and  dispensation. 

Li  a  petition  by  E.  and  others 
against  The  Queen  for  a  breach  of 
contract,  it  was  averred  that  Ths 
Queen  "  discharged"  the  Petitioners 
from  obtaining  the  certificate  of  the 
engineer-in-chief,  "  and  dispensed 
with  such  certificate."  The  Res- 
pondent pleaded  that  the  "dis- 
charge and  dispensation"  was  not 
(like  the  contract)  under  seal.  The 
Petitioners  demurred,  "  for  that  a 
deed  was  not  necessary."  Held, 
that  as  the  word  "  discharge"  might 
mean  either  dispensation  or  pre- 
vention, and  as  the  Bespondent  had 
not  objected  to  the  breach  on  the 
ground  that  it  was  uncertain  which 
meaning  was  intended,  the  Peti- 
tioners were  at  liberty  to  contend 
that  they  meant  prevention;  that 
in  this  view  the  breach  was  suffi- 
cient, and  plea  bad.  Demurrer 
therefore  allowed.  Evans  v.  The 
Queen,  L.  47 

II.  Informal  pleadings. 

The  Board  o/L.^rW.  declared  in 
an  action  against  three  Defendants, 
S.f  (?.  4r  T.,  with  an  informal  count 
in  detwue.  T.  treated  the  count  as 
in  tort,  and  pleaded  (1)  not  guilty, 
(2)  a  traverse  of  delivery  of  the 
goods.  S.  and  (7.  treated  the  count 
as  in  detinue,  and  pleaded  (1)  non 
detinet,  but  (2)  a  traverse  of  the  pos- 
session.    The  parties  went  to  trial 
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POWER  OF  ATTOENEY. 


on  these  informal  issues.  On  the 
eve  of  the  trial  S.  took  out  a  sum- 
mons to  the  Plaintiffs  alone,  to 
show  cause  why  proceedings  should 
not  be  stayed  as  against  him,  on 
delivery  up  of  the  goods  detained, 
and  payment  of  Is,  damages  and 
costs.  The  Plaintiffs  attended,  and 
consented,  and  an  order  was  made 
in  terms  of  the  summons ;  but  no 
step  was  taken  to  remove  S.*8  name 
from  the  record.  At  the  trial  there 
was  a  verdict  as  to  G.,  for  the 
Plaintiffs,  damages  Is. ;  and  a  ver- 
dict, as  to  T.,  of  "  not  guilty,"  but 
with  a  special  finding  amounting 
to  "  guilty."  Three  rules  were  ob- 
tained ;  (1)  by  the  Plaintiffs  to  enter 
on  the  record  the  order  obtained 
by  S.  to  stay  proceedings  against 
himself ;  (2)  by  G.,  to  arrest  judg- 
ment ;  (8)  by  Plaintiffs,  to  enter  a 
verdict  against  T.  on  the  second 
issue,  and  for  a  new  trial  on  the 
first.  The  Court  discharged  the 
first  rule,  as  of  no  avail,  and  with 
costs,  but  giving  terms  as  to  amend- 
ment of  the  record.  It  also  dis- 
charged the  second  rule,  but  with- 
out costs,  because  of  the  terms  on 
which  it  dealt  with  the  third  rule. 
It  made  absolute  the  third  rule,  for 
a  new  trial,  without  costs  of  the 
rule  or  of  the  trial.  Board  of  Land 
and  Works  v.  Glass,  L.  58 


PLEADING  IN  EQUITY. 

An  objection  that  Defendants  are 
described  by  initials,  and  not  by 
their  full  names,  may  not  be  taken 
by  demurrer.  Attorney-General  v. 
Gee,  E.  132 


POSTPONEMENT. 

See  Pjelaotiob  at  Law,  IV. 


See  Pboof  of  Debt,  3. 
Sequestration  U. 
SemMe,  that  where  an  objection 
is  taken  to  the  authority  of  an  attor- 
ney under  power  acting  for  a  credi- 
tor, the  safer  course  may  be  for  the 
Court  to  see  whether  there  is  a 
power  of  attorney  authorising  the 
proceeding.     In  re  RtUledge  j*  Co., 

I.  E.  &  M.  41 

PEACTICE  AT  LAW. 

See  Barbisteb,  %,  3. 
Land  Act  1862,  3. 
Right  to  Reply. 

I.  Attachment, 

Two  Plaintiffs  sued  an  absent 
Defendant  and  obtained  attach- 
ments under  the  Act  4  Vic,,  No.  6. 
The  parties  agreed  by  a  consent 
order  that  the  garnishee  should  sell 
and  hold  the  proceeds,  subject  to 
the  attachment,  to  meet  the  claim 
in  each  action  with  costs;  that 
Defendant's  Attorney  should  com- 
municate with  him  by  the  outgoing 
mail;  that  if  he  admitted  either 
claim  the  amount  of  such  claim, 
with  costs  of  suit,  should  be  paid 
by  the  garnishee ;  that  if  he  dis- 
puted either  claim  the  garnishee 
should  hold  enough  to  meet  the 
claim  and  costs,  to  abide  the  event 
of  judgment  in  the  cause.  A  third 
Plaintiff  then  sued  the  Defendant, 
and  obtained  an  order  for  attach- 
ment, which  erroneously  assumed 
the  existence  of  orders  based  on  the 
prior  consent  order,  recited  such 
supposed  orders,  and  attached 
"  residue  or  part  remaining"  of  the 
valuables  in  the  hands  of  the  gar- 
nishee. The  third  Plaintiff  having 
obtained  final  judgment  for  a  larg^ 
sum,  summoned  the  garnishee  and 
the  other  Plaintiffs,  to  show  cause 
why  the  whole  of  the  valuables  held 
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XZXIX 


by  the  garnishee  should  not  be  sub- 
ject to  his  claim.  The  summons 
being  referred  to  the  full  Court, 
Held,  that  the  consent  order  between 
the  Plaintiffs  and  Defendant  in 
the  first  two  actions  was  quite 
informal  and  invalid;  but  that  it 
embodied  an  agreement  made  bond 
fids  between  the  parties  to  it,  which 
did  not  lose  bond  fides  by  being 
embodied  in  an  unnecessary  order; 
that  the  claim  or  lien  of  the  Plain- 
tiffs in  the  first  two  actions,  recog- 
nised by  the  order  in  the  third 
action,  must  be  saved  by  the  5th 
section  of  the  Act,  and  must  be 
enforced  :  but  that  the  costs  intro- 
duced into  the  first  consent  order, 
as  they  were  then  only  prospec- 
tive, and  migbt  never  be  recovered, 
could  not  be  tbe  subject  of  a  lien. 
Order  made  on  the  summons 
accordingly.  TJddllv.StevenSy  L.  208 

n.  Costs  ;  allocatur ;  fi,  fa. 

In  an  action  of  detinus  by  the 
Board  of  Land  and  Works  against 
three  Defendants,  Glass,  Sichel,  and 
Throckmorton,  in  which  all  parties 
had  pleaded  informally,  there  was 
judgment  by  default  against  Sichel, 
but  his  name  was  left  on  the 
record  ;  a  verdict  against  Glass ; 
and  a  verdict  in  favor  of  Throck- 
morton, accompanied,  however,  by 
an  inconsistent  finding.  Three 
rules  ni4  were  taken  out.  One  by 
Plaintiffs,  called  on  Glass  to  shew 
cause  why  the  judgment  against 
Sichel  should  not  be  suggested  on 
the  record.  Another,  by  Glass, 
was  to  arrest  judgment  on  the 
verdict  against  him.  The  ether, 
by  the  Plaintiffs,  was  for  a  new 
trial  as  against  Throckmorton.  All 
these  rules  were  heard  and  dis- 
posed of  together.  The  rule  to 
enter  a  suggestion  on  the  record 


was  dismissed  with  costs  to  Glass. 
The  rule  to  arrest  judgment  against 
Glass  was  discharged  without  costs. 
The  rule  for  a  new  trial  was  made 
absolute  on  terms.  Gfxiss  taxed  his 
costs,  and  issued  B,fi.fa.  for  them. 
The  Plaintiffs  did  not  proceed  to 
a  new  trial,  but  signed  judgment, 
and  gave  notice  of  taxing  final 
costs.  Cross  summonses  were  taken 
out  by  the  Plaintiffs  and  by  Glass, 
and  were  referred  to  the  full  Court 
The  Plaintiffs'  summons  was  to  set 
aside  the  fi.  fa.  issued  by  Glass,  or 
to  set  off  from  the  costs  of  the 
action  the  costs  for  which  the  fi.  fa. 
was  issued,  on  the  grounds  that  no 
rule  with  an  allocatur  endorsed, 
nor  any  affidavit  of  demand  of 
these  costs,  had  been  deposited 
with  the  prothonotary  under  the 
old  Rtde  issued  by  the  Supreme 
Court  of  New  South  Wales,  4th 
October,  1848,  and  still  in  force 
in  this  colony.  The  summons 
obtained  by  Glass  was  to  set  aside 
the  judgment  signed  by  the  Plain- 
tiffs, on  the  ground  that  at  the 
time  it  was  signed  a  rule  for  a  new 
trial  had  been  granted.  Held^  by 
the  Court — 1.  That  the  rule  for  a 
new  trial  was  not  so  expressed  as 
to  justify  the  Plaintiffs  in  signing 
judgment  against  any  of  the  par- 
ties ;  and  Defendant's  summons  to 
set  aside  the  judgment  granted. 
2.  That  the  interlocutory  costs  of 
Glass  could  not  be  set  off  against 
the  final  costs  of  the  action,  be- 
cause that  action  was  still  undeter- 
mined, and  the  final  costs  un- 
known. 8.  That  the  Rids  of  the 
Supreme  Court  of  New  South 
Wales,  issued  in  1848,  was  repealed 
by  the  "  Common  Law  Practice  Act" 
and  the  Colonial  and  English  prac- 
tice ;  and  Plaintiffs  summons  dis- 
missed, but,  as  the  point  was  in- 
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volved  in  some  doubt,  without 
costs.  Board  of  Land  and  Works 
V.  Glass,  L.  197 

III.  Nonsuit  without  calling  Plaintiff. 

The  Court  set  aside  a  nonsuit 
where  the  Plaintiff  had  not  been 
formally  called  ;  and  granted  a  new 
trial  on  terms.     Francis  v.  Dunn, 

L.  301 

IV.  Bemanet :    postponement :     new 
trial. 

Where  a  cause  was  made  a  rema- 
net  from  one  sittings  to  another, 
and  then  postponed  by  order  of  a 
Judge  in  Chambers  on  consent, 
the  Court,  on  affidavit  of  merits, 
granted  a  new  trial  on  payment  of 
costs  of  the  day,  and  of  the  rule 
within  fourteen  days.  Whitehck  v. 
Hancock,  L.  203 

V.  Sittings:  Assizes, 

The  sittings  of  the  Supreme 
Court  are  as  sittings  in  London 
and  Middlesex,  and  not  as  in 
assizes.  Ibid, 


PRACTICE  (DIYOECE  AND 
MATEIMONIAL). 

I.  Alimony, 

1.  An  attachment  will  be  granted 
for  non-payment  of  arrears  due 
under  a  decree  for  alimony  pen- 
dente lite.     Hunter  v  Hunter, 

L  E.  &  M.  123 

3.  XWxnony  pendente  lite  is  paya- 
ble from  the  service  of  the  citation, 
and  not  from  the  date  of  its  return. 
Davies  v.  Davies,         I.  E.  &  M.  134 

3.  A  discretion  is  to  be  exercised 
by  the  Court  as  to  the  intervals  at 
which  alimony  is  made  payable. 

Ilnd, 
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MATRIMONIAL). 

4.  Some  place  should  be  fixed 
by  the  Court  at  which  the  ahmony 
should  be  payable.  Ibid, 

6.  A  petition  for  alimony  pen- 
dente lite  need  not  be  signed  by  the 
petitioner.     Fowler  v.  Fowler, 

I.  E.  &  M,  126 

6.  Where  the  wife  is  respondent 
in  the  main  cause  her  petition  fcft 
alimony  pendents  lite  need  not  be 
personally  served  on  the  husband. 
Aliter  where  the  wife  is  petitioner 
in  the  main  cause.  Ihid, 

7.  Where  a  petition  for  alimony 
pendente  lite  was  served  upon  the 
husband's  proctor  two  days  after  it 
was  filed.  Held,  that  such  servi<;e 
was  sufficient,  but  that  the  time 
for  answering  should  run  from  the 
service  and  not  from  the  filing. 

Ibid, 

8.  In  hearing  petitions  for  ali- 
mony the  ordinary  rules  of  plead- 
ing are  to  be  followed,  and  no  case 
is  to  be  heard  except  that  made  by 
the  pleadings.     Sansom  v.  Sansom, 

I.  E.  Ss  M.  147 

IL  Amendments, 

When  amendments  are  made  in 
a  petition  for  dissolution  of  mar- 
riage it  is  not  necessary  for  the 
amended  petition  to  be  presented 
de  novo  to  a  Judge.  Molesworthv* 
Molesworth,  I.  E.  &  M.  189 

IIL  Appeals. 

In  appeals  under  the  "IV«>^ 
and  Matrimonial  Causes  Act "  irom  a 
single  Judge  to  the  full  Court, 
notice  of  the  appeal  should  be  both 
lodged  in  Court  and  given  to  the 
opposite  party,  within  the  time 
limited  by  the  Act  for  appealing. 
Fowler  v.  Fowler,       I.  E.  &  M.  1S4 


PBAOnCB  (DIVOECE  AND 
MATEIMONIAL). 

rV.  Citation:  Mrviceof:  proof  of. 

In  a  suit  for  divorce  the  service 
of  the  citation  must  he  proved  by 
viva  voce  evidence,  and  not  by  affi- 
davit.    Jewell  t;.  Jewell. 

L  E.  &  M.  186 

V.  Decree:  pronouncing. 

Where  in  a  divorce  suit  the  jury 
have  found  for  the  petitioner,  the 
Court  will  not  pronounce  a  decree 
until  after  the  first  four  days  of 
the  next  Term,  in  order  to  afford 
the  usual  opportunity  for  a  motion 
for  a  new  trial.  Bathgate  v.  Bathr 
gate.  I.  E.  &  M.  Id9 

VL  Hearing. 

A  co-respondent  who  has  not 
appeared,  but  has  at  the  trial  of 
issues  been  heard  on  the  question 
of  damages,  cannot  be  heard  at 
the  hearing.    Millar  v.  Amiand, 

I.  E.  &  M.  187 

YIL  Service  of  petition  on  law  officer. 

1.  In  a  suit  for  dissolution  of 
marriage  proof  of  due  delivery  to  a 
law  officer  of  a  copy  of  the  petition 
must  be  given  before  the  case  is 
entered  into  upon  the  merits. 
Molesworth  v.  Moleswortht 

I.  E.  &  M.  139 

2.  Where  it  appeared  that  a 
copy  of  a  petition  for  dissolution  of 
marriage  had  been  delivered  to  a 
law  officer  on  the  day  following 
that  on  which  it  was  delivered  to  a 
Judge,  but  before  the  acceptance 
of  the  petition  by  the  Judge,  Held, 
per  Barry,  J.,  and  Williams,  J.,  Sta- 
tDdlj  G.  J.,  dissentiente,  tbat  such 
service  was  insufficient;  and  per 
totam  curiam,  reversing  Camahy  v. 
Camaby  upon  this  point,  that  the 
Court  could  not  sanction  an  ad- 
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joumment  in  order  to  ascertain 
whether  the  law  officer  was  satisfied 
with  such  service.  Ibid. 

PEACTICE  (ECCLBSIAS- 
TICAL). 

1.  Before  probate  can  be  granted 
in  Victoria  of  a  will  proved  in  Eng- 
land, either  the  original  English 
probate,  or  an  exemplification 
under  the  seal  of  the  English 
Court,  must  be  produced  and 
lodged  in  Court.     In  re  Whittaker, 

I.  E.  &  M.  114 

3.  It  is  not  necessary  to  obtain 
the  appointment  of  a  guardian  to 
an  infknt  appointed  executrix,  with 
a  view  to  such  guardian  taking  out 
administration,  cum  testamerUo  an- 
nexo  durante  minore  atate ;  it  being 
sufficient  to  advertise  in  the  usual 
way  for  administration  durante 
minore  atate.     In  re  O'Shea, 

I.  E.  &  M.  116 

8.  Letters  of  administration  cum, 
testamento  annexo  will  be  granted  to 
a  creditor  of  a  testator  although 
the  Bules  of  Court  in  terms  pro- 
vide only  for  a  case  of  intestacy.  In 
re  Brasher,  I.  E.  &  M.  117 

4.  Where  a  person  dies  intestate, 
leaving  a  widow  in  the  colony, 
upon  application  being  made  by 
any  other  person  than  the  widow 
for  letters  of  administration,  there 
ought  to  be  either  a  special  notice 
served  upon  the  widow,  or  an 
affidavit  that  she  declines  or  re- 
fuses to  take  out  administration, 
or  of  some  special  circumstances. 
In  re  Kenworihy,        I.  E.  &  M.  118 

PEACTICE  (EQUITY). 
See  Jurisdiction,  I.  1. 
I.  Administration  ad  litem. 

Whenever  the  Court  has  to  ad- 
minister an  intestate's  estate,  and 
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the  Plaintiff  can  raise  a  general 
administrator,  a  mere  administra- 
tor ad  litem  is  not  sufficient.  In  re 
Corcoran,  I.  E.  &  M.  117 

II.  Affidavit  verifying  bill. 

Under  the  Kule  of  Court  requir- 
ing, in  the  case  of  an  undefended 
suit,  an  affidavit  to  be  filed  verify- 
ing the  bill,  such  affidavit,  as 
against  the  non-defending  parties, 
is  as  necessary  when  some  Defend- 
ants answer,  as  if  the  suit  were 
wholly  undefended ;  and  where 
there  are  several  Plaintiffs,  they 
ought  all  to  join  in  the  affidavit,  or 
assign  in  the  affidavit  made  by 
some  of  them,  a  reason  why  the 
others  do  not  join.  Evans  v.  GtUh- 
ridge,  E.  88 

III.  Costs. 

See  infra,  TV,  1. 

1.  Where  an  objection  for  want 
of  parties  is  raised  in  the  answer, 
and  disregarded,  and  is  taken  at 
the  hearing  and  allowed  with 
liberty  to  amend,  the  Court  will 
not  restrict  the  costs  of  the  De- 
fendants to  £10,  under  the  Order 
of  April,  1828 ;  but  will  only  give 
the  Plaintiffs  liberty  to  amend, 
upon  the  terms  of  paying  the  costs 
of  and  occasioned  by  the  setting 
down  for  hearing.  Evans  v.  Guih- 
ridge.  Ibid 

3.  In  a  creditor's  administration 
suit,  an  infant  Defendant,  who  is 
in  fact  represented  by  a  solicitor 
nominated  by  the  Plaintiff,  will 
only  be  allowed  his  costs  as  be- 
tween party  and  party ;  and  not  as 
between  solicitor  and  client  Colley 
V.  Colley,  E.  Ill 

IV.  Folios,  numbering. 

1.  Where  the  folios  had  not  been 
numbered   in  the  margin  of  the 


copy  bill  served,  an  objection  on 
this  ground,  although  apparentlj 
of  a  very  trivial  nature,  was  regarded 
by  the  Court  and  acted  upon ;  but 
under  the  circumstances  upon 
terms  as  to  costs.    Mahood  v.  Odell, 

E.78 
3.  Where  a  Defendant's  Solieitor 
has  accepted  service  of  a  bill  and 
given  an  undertaking  to  demur, 
plead,  or  answer,  this  amounts  toi 
waiver  of  an  objection  that  the  Lii 
and  summons  are  not  folioed  in 
the  margin.  AUomey-Generai  v. 
Can!,  E.  118 

V.  Injunction,  dissolution  of. 

1.  An  objection  by  the  Plaintiff 
that  Defendants  who  have  an- 
swered, cannot  move  to  dissolve  an 
injunction  as  against  themsehes, 
until  all  the  other  Defendants  have 
answered,  will  not  be  entertained 
as  a  preliminary  objection  to  a 
motion  for  dissolution  of  the  in- 
junction by  the  Defendants  ivlio 
have  answered ;  but  the  Court  will 
consider  upon  the  merits  whether 
the  injunction  can  with  justice  be 
dissolved  as  to  some  of  the  Defend- 
ants, until  the  others  have  an- 
swered.    Evans  v.  Gruthridge,    E.  2 

2.  Although  the  Court  will,  up- 
on motions  to  dissolve  them,  punish 
want  of  candour  in  persons  obtain- 
ing ^rjoarte  injunctions,  it  will  not 
so  punish  persons  having  obtained 
injunctions  for  a  time  determined, 
when  applying  on  notice  for  a 
continuance  of  such  injunctions. 
Broadbent  v.  Marshall,  E.  H^ 

VI.  Next  friend. 

The  rule  requiring  a  written 
authority  for  the  use  of  any  per- 
son's name,  as  next  friend,  is  in- 
tended only  for  the  protection  of 
the  next  friend ;  and  the  omission 
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to  file  such  an  authority  cannot  he 
taken  advantage  of  hy  a  Defendant. 
Mahood  V.  OdeU,  E.  78 

VII.  Sale. 

A  motion  for  liberty  to  the  Plain- 
tiff to  bid  at  a  sale  under  a  decree 
should  not  be  made  ex  partem  Eoyce 
V,  Parker,  E.  1. 

VIII.  Service, 

1.  The  Court  will  only  order 
substituted  service  upon  the  agents 
of,  or  persons  who  may  be  sup- 
posed to  represent,  the  person 
sought  to  be  served  and  to  have 
his  authority  or  instructions.  Boss 
V.  O'Callaghan,  E.  166 

2.  Upon  motion  for  leave  to  sub- 
stitute service  upon  an  infant  De- 
fendant out  of  the  jurisdiction,  by 
serving  trustees  of  certain  property, 
the  subject  matter  of  the  suit,  be- 
queathed to  them  in  trust,  and  in 
which  the  infant  was  beneficially 
interested.  Held,  that  the  trustees 
were  not  the  agents  of  the  absent 
infant,  or  persons  whom  he  had 
selected  ;  and  motion  refused.  But 
Order  made  for  service  upon  the 
infant  out  of  the  jurisdiction,  such 
service  to  be  accompanied  with  a 
notice,  that  it  no  application  was 
made  on  the  infant's  behalf  to 
appoint  a  guardian,  the  Plaintiff 
would  apply  to  have  a  nominee  of 
his  own  appointed  guardian.    Ibid. 

IX.  Motion  to  bring  in  deeds. 

See  Attobnet  and  Solioitob,  II.  3. 

PEACTICE  (INSOLVENCY). 

See  Plan  of  Distbibution. 

I.  Affidavits. 

1.  Affidavits  in  support  of  a  peti- 
tion for  compulsory  sequestration 


need  not  be  filed  before  being  used 
as  the  basis  of  a  rule  nisi  for  seques- 
tration.    In  re  TrevarroWy 

1.  E.  &  M.  84 

2.  When  affidavits  and  other 
documents  filed  have  been  made 
the  foundation  of  any  curial  act,  an 
objection  that  they  are  not  folioed 
as  required  by  the  Rides  of  Court 
should  not  be  entertained.  In  re 
Fox,  1.  E.  &  M.  86 

3.  In  matters  of  appeal  from  the 
Geelong  District  Commissioner, 
affidavits  made  for  the  purpose  of 
being  used  in  the  Supreme  Court 
ought  to  be  filed  and  kept  in  Mel- 
bourne. Affidavits  made  for  the 
purpose  of  being  used  before  the 
Commissioner  at  Geelong,  if  sent 
to  the  Supreme  Court  for  the  pur- 
pose of  an  appeal  should  be  re- 
turned to  the  Geelong  office.  In  re 
Rutledge  if  Co.,  I.  E.  &  M.  16 

IL  Certificate  of  discharge. 

1.  Where  an  Insolvent's  certifi- 
cate has  not  been  presented  to  the 
Court  for  confirmation  for  a  length- 
ened period  after  its  being  granted 
by  the  Commissioner,  the  Court 
will  not  allow  it  to  be  brought  up 
nunc  pro  tunc,  for  confirmation.  In 
re  Kelly,  I.  E.  &  M.  4 

-  2.  Whether,  if  from  any  accident 
the  certificate  was  not  presented  at 
the  very  next  sitting  of  the  Court, 
and  an  application  was  made  imme- 
diately afterwards  to  allow  it  to  be 
brought  up  nunc  pro  tunc,  such  ap- 
plication would  be  granted — quar^. 

Ibid 

III.  Certificate  of  security  for  fees. 

1.  If  the  Commissioner's  certifi- 
cate of  security  for  payment  of  fees 
having  been  found,  be  endorsed 
upon  the  petition  the  order  nisi  for 
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sequestration  need  not  recite  the 
certificate,  or  be  drawn  up  upon 
reading  it.     In  re  Fawcetty 

I.  E.  &  M.  5 
3.  An  order  nisi  for  compulsory 
sequestration  was  not  drawn  up 
upon  reading  the  certificate  of  the 
Chief  Commissioner  of  security 
having  been  found  for  payment  of 
fees,  &c.,  endorsed  upon  the  peti- 
tion. Objection  upon  this  ground 
allowed  with  leave  to  amend.  In 
re  Lawrance,  I.  E.  <fe  M.  45 

rV.  Charges  in  Office, 

1.  The  proper  charge  in  the 
office  of  the  Insolvent  Court  for 
an  order  of  confirmation  of  a  plan 
of  distribution  is  2«.  6d.,  and  not  5«. 
In  re  Flower,  I.  E.  &  M.  47 

2.  Whether  a  charge  can  be  made 
in  the  office  of  the  Insolvent  Court 
for  "  drawing  advertisements  of 
"  plan  of  distribution" — qucere.  Ibid 

3.  The  fee  of  Is,  claimed  in  the 
office  of  the  Insolvent  Court  for 
I*  filing  plan  of  distribution"  is  an 
illegal  fee  and  ought  not  to  be 
charged.  Ibid 

V.   Creditor  objecting   to  charges  on 
plan  of  distribution. 

1.  Where  a  person  appears  as  a 
creditor  on  a  plan  of  distribution 
he  is — whether  he  has  or  not  pro- 
perly proved  his  own  debt — entitled 
to  object  to  any  charges  made,  or 
to  any  other  creditor  included,  in 
that  plan.     In  re  Eutledgey 

I.  E.  &  M.  57 

2.  Where  a  creditor  who  has 
proved  his  debt  complains  of  an 
overcharge  by  the  official  assignee 
he  need  not  necessarily  sign  the 
petition  for  a  review  of  that  over- 
charge.    In  re  Rutledge  d  Co., 

I.  E.  &  M.  41 


VI.  Official  Assignee* s  c&mpensatimi. 
See  Official  Assignee  II. 

VII.  Petition  for  compulsory  uqua- 
tration. 

See  Sequestbation  L 

VIII.  Summons, 

1,  Where  four  days  were  allowed 
to  elapse  between  the  signing  of 
the  order  nisi  for  sequestration  and 
the  taking  out  the  summons  to  the 
insolvent,  Held,  that  this  was  a  suf- 
ficient compliance  with  6  Ftc,,  No. 
17,  sec.  25,  which  requires  that  the 
petitioning  creditor  shall  **  forth- 
with" take  out  the  process  of  the 
Court.     In  re  Trevarrow, 

I.  E.  &  M.  84 

d.  A  summons  issued  upon  an 
order  nisi  for  sequestration  need 
not  be  entitled  either  **/n  the 
Supreme  Court"  or  '^in  Insolveftcy." 
In  re  Fox,  L  E.  A  M.  35 

8.  The  5  Vic,,  No.  17,  sec.  25, 
providing  for  service  of  the  sum- 
mons upon  an  alleged  Insolvent^ 
may  be  read  as  meaning  that  in  aO 
cases  the  order  to  shew  cause  sliaH 
be  served  on  the  debtor,  as  far  as  it 
can  be,  according  to  the  practice  of 
the  Court  for  service  of  its  sum- 
mons ;  and  that  if  the  debtor  has 
been  forty  days  absent  from  his 
place  of  residence  or  business,  the 
Gazette  notice  shall «be  published; 
but  the  Court  should  endeavor,  as 
far  as  it  reasonably  practicallj 
can,  to  convey  notice  to  the  debtor 
before  making  absolute  the  order 
nisi.     In  re  Fox,  1.  E.  &  M.  85 

4.  An  order  nm  for  sequestration 
having  been  granted,  an  order  for 
substituted  service  of  the  summons 
was  obtained  upon  affidavit  that 
the  alleged  Insolvent  was  believed 
to  be  within  the  jurisdiction.    He 
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was  not,  in  fact,  within  the  juris- 
diction when  this  order  was  made. 
Held,  that  counsel  for  the  alleged 
Insolvent  might  be  heard  to  show 
insufficient  service  of  the  sum- 
mons ;  that  the  alleged  Insolvent 
being  out  of  the  jurisdiction,  no 
order  to  substitute  service  could 
properly  be  made,  and  that  the 
order  nisi  could  not  be  made  abso- 
lute on  such  semce;  that  never- 
theless the  order  ought  not  to  be 
discharged;  and  order  made  en- 
larging the  order  ntn,  and  direct- 
ing substituted  service  with  news- 
paper advertisements.   I.  E .  &  M.  35 

PEE-EMPTIVB  EIGHT. 

Se^YENDORAND  PURCHASER,  IL  1^  2. 

PEINCIPAL. 
See  Rape. 

PEIVATE  PEOSECUTION. 

See  Information. 

PEIVT  COUNCIL. 

See  Appeal  V. 

PEOBATE. 

See  Practice  (Ecclesiastical),  1. 
Will. 

PEOCESS. 

Under  18  Vie.,  No.  42,  see.  14. 

1.  B.  recovered  against  the  Third 
W.  H.  Coy.,  in  the  Court  of  Mines 
at  Sandhurst,  judgment  on  a  plaint 
for  goods  sold  and  delivered.  On 
the  basis  of  that  judgment  he  ob- 
tained from  the  Judge  of  the  Court 
of  Mines  at  Sandhurst  an  order 
under  the  18  Vic.,  No.  49,  sec.  14, 
appointing  B.  to  wind  up  the  com- 
pany. The  Supreme  Court  held 
the  judgment  in  the  Court  of  Mines 


bad  for  want  of  jurisdiction,  and 
the  order  of  the  Judge  based  on  it 
invalid.  B.  then  recovered  against 
the  same  company  judgment  for 
the  same  cause  of  action  on  a  plaint 
in  the  Coimty  Court  at  Sandhurst. 
On  the  basis  of  the  latter  judgment 
a  second  order  was  obtained  from 
the  Judge  of  the  Court  of  Mines  at 
Sandhurst  appointing  B.  to  wind 
up  the  company.  The  latter  order 
was  made  on  proof  that  a  copy  of 
the  judgment  in  the  County  Court 
had  been  served  on  the  manager  of 
the  company,  and  that  the  judg- 
ment had  remained  unsatisfied 
seven  days  afterwards.  No  process, 
or  warrant  of  execution,  had  issued. 
B.,  under  the  order  appointing^  him 
to  wind  up  the  company,  sued  W, 
in  the  County  Court  at  Melbourne, 
as  a  subscriber  to  the  company's 
deed  of  association  for  the  balance 
of  his  shares  subscribed  for,  but 
not  paid  up.  Certified  copies  of 
the  order  and  proceedings  before 
the  Judge  of  the  Court  of  Mines 
were  produced,  sealed  with  the  seal 
of  the  County  Court  at  Sandhurst. 
The  County  Court  at  Melbourne 
gave  B,  a  verdict  On  appeal. 
Held,  (1)  That  the  judgment  in  the 
first  action  in  the  Court  of  Mines 
was  no  bar  to  the  judgment  for  the 
same  cause  of  action  in  the  second 
action  in  the  County  Court,  (d) 
That  the  judgment  in  the  County 
Court  was  such  a  judgment  as  is 
contemplated  by  18  Vic.^  No.  42, 
sec.  14.  (3)  That  the  proceedings 
before  the  Judge  of  the  Court  of 
Mines  might  be  re-sealed.  (4)  That 
the  18  Vic,  No.  42,  sec.  14,  contem- 
plates, as  the  basis  of  an  order  by 
a  Judge  of  a  Court  of  Mines  to  wind 
up  a  company,  service — ^not  of  the 
judgment  or  verdict  obtained 
against  the  company,  but  of  process 
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for  the  recovery  of  the  amount  of 
such  judgment  or  verdict ;  and  that 
as  no  process  had  been  issued,  and 
seven  days  could  not  therefore  have 
elapsed  after  service  of  such  pro- 
cess, the  order  to  wind  up  was  in- 
Talid,  and  B.  not  entitled  to  sue 
under  it.     Wilson  v.  Broadfoot, 

L.  96 
2.  Under  the  18th  Vic.^  No.  49, 
sec.  14,  it  is  the  process  for  the  re- 
covery of  the  amount  of  any  judg- 
ment or  verdict,  and  not  the  judg- 
ment or  verdict  •  which  must  be 
served.  Where,  on  an  appeal  from 
a  County  Court,  stated  by  the  par- 
ties, it  appeared  uncertain  whether 
the  process  mentioned  in  18  Vic, 
No.  4d,  sec.  l4,  was  served  on  or 
came  to  the  knowledge  of  any  per- 
son in  charge  of  the  company,  the 
Court  ordered  it  to  be  ascertained 
if  the  parties  could  agree  upon  the 
facts  as  to  this  point ;  afterwards  it 
appearing  that  the  process  had  not 
been  served,  because  there  was 
nobody  to  serve,  the  manager  of  the 
company  having  absconded,  the 
Court  held  that  the  order  appoint- 
ing the  liquidator  to  wind  up  the 
company  was  bad,  and  that  he  could 
not  sue  under  it.     Bostron  v,  Hasker, 

L.  44 

PEOHIBITION. 

See  License, 
Scab  Act,  I. 
Selector,  II. 
Warden,  V, 
1.  An  order  for  a  writ  of  prohi- 
bition made  by  a  Judge  in  vacation 
under  16  Vic,  No.  10,  sec.  19,  must 
purport  to   be    made  under  that 
enactment,  and  thereby  shew  that 
the  Judge  intends  to  exercise  the 
extraordinary    jurisdiction.         Re 
Brewer  ^  WilsUme,  Ex  parte  Baker, 

L.  136 


9.  Semhle,  that  such  an  order 
must  be  made  absolute  in  vacation, 
and  not  returnable  in  the  next 
term,  iy 

8,  Under  16  Vic,  No.  10,  sec.  19, 
a  Judge  has  no  power  in  vacation 
to  make  an  order  absolute  in  the 
first  instance  for  the  issue  of  a  writ 
of  prohibition.     Scott  v,  Riddod, 

L.lfi 

4.  The  proper  practice  is  to  o^ 
tain  a  summons  calling  on  the  otba 
side  to  shew  cause  before  a  Judge 
in  vacation  why  the  order  songb 
should  not  be  made ;  and  on  eau» 
shewn  the  Judge  dismisses  the 
summons,  or  makes  such  order  as 
is  proper.  The  order  so  made  by 
a  Judge  in  vacation  is  the  order  of 
the  Court.  iW 

PEOOP  OF  DEBT. 

See  Partnership,  d« 

Plan  of  Distribution,  6. 

1.  On  rule  nwi  to  expunge  a  proof 
of  debt  by  the  Bank  of  A.,  secured 
creditors,  on  the  grounds— (1)  th«t 
the  bank,  after  the  sequestration 
and  before  proof  of  their  debt,  sold 
part  of  the  security  held  by  them ; 
and  (2)  that  F.  Q.  S.,  who  had 
made  the  affidavit  of  proof,  was  not 
authorised  on  behalf  of  the  bank 
to  prove  their  debt  or  value  their 
security.  Held,  (1)  that  the  bank 
had  not  in  fact  entered  into  anj 
valid  contract  for  the  sale  of  anj 
part  of  their  security ;  and  (3)  that 
F,  G.  S,  was  duly  authorised  jo 
prove  for  the  bank ;  and  rule  dis- 
charged with  costs.     In  re  Rutledgtt 

I.  E.  &  M.  65 

2.  The  6  Vic,  No.  17,  sec.  89, 
does  not  require  that  the  affidavit 
valuing  the  creditors'  securitj 
should  be  made  by   the  proving 
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creditor  himself ;  and  such  affidavit 
may  in  the  case  of  a  corporation  he 
made  hy  an  attorney  under  power. 

I.  E.  &  M.  66 

PEOSECUTOE  (PEIVATE). 

See  Information. 


EAILWAY  COMPANY. 

See  Winding-up  Act. 

EAPE. 

B.  and  G.  were  charged  on  an 
information  of  one  count,  with  com- 
mitting a  rape  on  F,  The  evidence 
shewed  that  F.  in  the  night  heard 
a  noise  down  stairs,  and  going 
down  in  her  night-dress  found  O, 
under  a  tahle.  O,  producing  a 
pistol  and  using  threats,  carried  F. 
up  stairs.  He  threw  her  down  on 
her  hed,  and  tied  her  hands  and 
feet  to  the  head  and  foot  of  her 
bed.  He  then  left  her.  He  came 
again  to  her  twice,  once  naked,  but 
did  not  then  assault  her.  He  then 
dressed  himself.  After  this  B.  ap- 
peared. B.  had  known  F.  before. 
As  she  lay  tied  he  conversed  with 
her,  and  attempted  to  have  connec- 
tion with  her,  hut  desisted,  saying, 
"  I  can't ! "  G.  then  returned,  and 
after  conversation  with  5.,  was 
overheard  by  F.  to  say  to  B,,  "  You 
coward  1  if  you  don't,  I  will."  B. 
left  the  room,  and  was  heard  by  F, 
to  go  down  stairs  and  jump  out  of 
the  kitchen  window.  G,  then  un- 
dressed, and  with  violence  assaulted 
F»  with  intent.  The  j  ury  acquitted 
both  of  rape,  but  found  both  guilty 
of  the  attempt  by  G.    On  a  ques- 


tion of  law  reserved,  whether  there 
was  evidence  to  support  the  con- 
viction of  B,  as  a  principal  in  the 
misdemeanor,  Held,  that  the  con- 
viction of  both  was  right.  Regina 
V,  Branch,  L.  353 

EATES. 

See  Appeal  III.  7. 
Assesgment  to. 

The  words  **  fair  average  annual 
value"  in  18  Vic.,  No.  16,  sec.  30, 
mean  the  value  afforded  by  a  fair 
average  of  single  years,  and  not  of 
terms  greater  than  a  year.  Gumer 
V.  The  Municipal  Council  of  St.  Hilda, 

L.  124 

EE-ADJTJDICATIQN. 
See  Appeal,  III.  9. 

EEAL  ESTATE. 
See   Partnership,  2. 

EECEIVEE. 

See  Mortgage. 

Partnership,  6,  6. 
1.  The  functions  of  a  receiver 
are  not  at  all  analogous  to  those  of 
an  official  assignee.  A  receiver's 
duties  are  collection,  not  distribu- 
tion. It  is  not  his  business  to  set 
about  adjusting  the  creditor's  ac- 
counts, and  if  he  do  so,  he  miscon- 
ceives his  duties  as  a  receiver. 
Moreton  v.  Harley,  E.  74 

3.  An  orderwas  made  authorizing 
the  receiver  of  a  testator's  estate  to 
expend  £3,500  in  improvements. 
The  improvements  cost  £3,533 
68.  6d.j  and  the  receiver  paid  the 
whole  without  any  further  order. 
A  motion  coming  on  for  increased 
maintenance  to  an  infant  party, 
another  motion  was  coupled  to  let 
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the  receiver  get  credit  for  the  over- 
plus of  £33  5«.  5(2.  The  Court 
emphatically  refused  the  latter 
motion,  and  granted  a  reference  as 
to  the  former.     Simaon  v.  Sinuon, 

E.  97 

EECTiriCATION. 

See  MoBTOAQE. 

EEGISTRATIOK 

See  Bill  of  Sale. 

EESIDENCE. 

See  Bill  of  Sale,  1. 
Jurisdiction,  II. 

KEHEAEINa. 

Semble;  that  though  the  primary 
Judge  probahly  has  a  power  of 
rehearing  in  the  Equity  jurisdic- 
tion, he  has  no  power  of  rehearing 
a  case  in  Insolvency.  In  re  St, 
Kilda  and  Brighten  Railway  Com- 
pany, I.  E.  &  M.  60 

BELEASE. 

See  Obeditors'  Deed,  5,  6. 
From  sequestration. 

See  Sequestbation,  IL 

EEMANBT. 

See  Practice  at  Law,  IV. 

BEPUECHASE. 

See  Mortgage. 

EIGHT  TO  BEGIN. 

See  Appeal,  III.,  8. 
Land  Act,  1863,  3. 

EIGHT  TO  EEPLT. 

Where  prisoner  vndsf  ended. 
On  a  Crown  case  reserved  coun- 


sel for  the  Grown  is  entitled  to  be 
heard  although  there  is  no  appeir- 
ance  for  the  prisoner.  Eegwa  t. 
James  Taylor,  L.  U% 

EOAD. 

I.  Evidence  of  Dedication. 

A  Crown  grant  of  land  adjoining 
to  a  road  describing  it  as  a  GoYen- 
ment  road,  together  with  evideaee 
of  user,  is  evidence  of  dedicM 
as  a  public  road.    House  v.  Ah  Sik 

L41 

II.  Warden* s  licence  to  mine  under. 

A  gold-field's  Warden  has  no 
authority  to  grant  a  right  to  mine 
under  a  public  road.  i^ 

TIT.  Mining  under  by  virtue  oJmMi 
right. 

A  miner's  right  gives  no  antho* 
rity  to  mine  under  a  public  load. 

EULES  (STJPEEME  COUKT). 

See  Barrister,  1. 

Pragtigs  at  Law,  IL 


SALE. 
See  Practice  (Equity),  VII 

SCAB  ACT. 

I.  Information  in  name  of  Impet^' 
wrong  conviction :  prohibition. 

The  information  for  breach  d 
the  Act  No.  148,  sec.  6,  mast  be 
laid  in  the  name  of  an  inspector  of 
sheep ;  and  where  a  conviction 
was  made  on  an  information  laiji 
in  the  name  of  the  owner  princi* 
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pally  injured,  and  not  the  inspec- 
tor, and  the  objection  had  been 
raised  before  the  justices,  the  Court 
gpranted  prohibition  with  costs.  Re 
Taylor,  €x  parte  Nedder,  L.  116 

II.  Offence  by  neylecting.  to  brand. 

In  the  enactment  by  No.  143, 
section  5,  imposing  a  penalty  on 
"  every  owner  who  shall  refuse  or 
"  neglect  to  mark  his  sheep,  and 
"  keep  them  conspicuously  marked, 
"  or  to  alter  his  brand  when  re- 
"  quired  by  the  inspector,"  Ac,  the 
words  "when  required  by  the  in- 
"  spector  "  only  qualify  the  words 
"  or  to  alter  his  brand,"  and  not 
the  earlier  words.  The  earlier 
words  are  unconditional,  and  an 
offence  against  them  may  be  com- 
plete without  any  previous  require- 
ment by  the  inspector.  McCrae  v. 
Woodward,  L.  113 

SCHBDIJLB. 

See  Barrister,  1. 
Discharge. 

SEAL. 

See  Corporation. 

SECUEITT. 

For  fees  in  Insolvent  Court, 
See  Practice  (Insolvency),  III. 

SELECTOE  (FIEST). 

See  Jurisdiction,  III.,  1. 

I.  Agent  or  trustee :  false  declaration, 
T.  and  C.  were  convicted  of  con- 
spiracies to  procure  persons  to 
become  selectors,  for  other  persons 
than  themselves,  of  allotments  of 
land  sold  under  "  The  Land  Act 
1863 ;"  to  procure  false  statements 
in  a  declaration  made  by  them 
under  the  same  Act;  and  to  pro- 


cure false  declarations  under  the 
Act.  On  questions  of  law  reserved, 
Held,  that  the  body  of  "  The  Land 
Act  1863,"  does  not  forbid  all  pur- 
chases of  land  by  trustees ;  but  on 
the  contrary,  by  particularly  for- 
bidding, in  section  20,  only  such 
purchases  on  behalf  of  infants  and 
married  women  not  judicially  sepa- 
rated, impliedly  permits  such  pur- 
chases on  behalf  of  all  others  to 
the  extent  of  land  permitted ;  that 
the  second  schedule  to  the  Act,  so 
far  as  it  adds  a  declaration  that  the 
applicant  applies  "not  as  agent  or 
"  trustee  for  any  other  person  what- 
"  soever,*'  is  repugnant  to  the  Act 
itself,  and  in  derogation  of  common 
law  rights  ;  that  the  schedule  is  of 
inferior  degree  to  the  Act,  and 
must  yield  to  it,  and  is  of  no  avail 
to  make  selection  by  an  applicant 
as  an  agent  or  trustee  unlawful ; 
that  a  false  statement  respecting 
an  act  which  the  Statute  does  not 
prohibit  ought  not  by  implication 
to  be  deemed  a  misdemeanor  under 
the  act ;  and  that  as  the  conspi- 
racy here  charged  was  based  on  an 
act  supposed  to  be  unlawful,  and 
the  act  was  not  unlawful,  the 
charge  could  not  be  sustained. 
Held,  also,  that  a  declaration  in 
the  form  of  the  second  schedule  to 
the  Act  is  not  a  declaration  within 
section  135  of  the  Act ;  and  that  a 
false  statement  in  a  declaration  in 
the  form  of  the  second  schedule  is 
not  a  misdemeanor  under  section 
135  of  the  Act.  Conviction  there- 
fore quashed.  Regina  v,  Taylor  4r 
Curtis,  Li,  38 

II.  Insufficient  evidence  of  corrupt  se- 
lection. 
The  cause  shewn  against  a  rule 
nisi  for  prohibition  to  restrain  the 
Sheriff   from    proceeding    to    try 
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SELECTOE  (PIEST). 


SEQUESTEATION. 


whether  H,  P.  T.  were  first  selector  in 
point  of  time  under  "  The  Land  Act 
1862/'  was  only  an  affidavit  con- 
taining nothing  beyond  some 
vague  and  frivolous  statements 
about  a  bone  or  counter  from 
which  the  Court  was  invited  to 
infer  corruption  on  the  part  of 
the  land  officer;  and  the  course 
prescribed  by  the  Act  had  appa- 
rently been  taken  :  Hdd,  that  such 
cause  was  insufficient;  and  rule 
mn  for  prohibition  made  absolute. 
Ex  parte  H.  P.  Taylor,  in  re  Bede^ 

L.  19 

SEQUESTRATION. 
See  Jurisdiction,  II. 

I.  Petition  for, 

1.  A  petition  for  compulsory  se- 
questration need  not  be  dated.  It 
must,  however,  state  that  the  al- 
leged Insolvent  had  been  required 
to  satisfy  the  debt,  as  well  as  that 
he  had  been  required  to  point  out 
disposable  property.    In  re  Gibb, 

I.  E.  &  M.  40 

2.  Where  on  an  order  nisi  for 
compulsory  sequestration  neither 
the  petition  nor  summons  set  forth 
that  there  was  any  return  or  affi- 
davit of  the  sheriff's  officer  shew- 
ing, in  fact,  that  he  could  not  find 
any  disposable  property,  a  prelimi- 
nary objection  on  this  ground  was 
allowed.  Ibid. 

II.  Eelease  from. 

Applications  under  6  Vic,,  No. 
17,  sec.  86,  for  the  release  of  an 
estate  from  sequestration,  should 
be  supported  by  the  affidavit  of 
the  solicitor,  in  addition  to  that  of 
the  Insolvent  himself.  In  such 
applications  the  Court  requires  the 
acceptance  of  the  composition  by 


the  creditors  to  be  testified  by  the 
certificate  of  the  creditors  them- 
selves ;  and  the  certificate  of  ao 
attorney  under  power  authorised 
by  the  creditors  to  attend  and  vote 
at  a  meeting  convened  for  the 
acceptance  of  the  composition,  is 
not  sufficient     In  re  Perry, 

I.  £.  &  M.  86 


III.  Of  inte8tate*8  estate. 

J.  W,  T.  mortgaged  land  to  the 
A,  T.  Coy.,  and  died  intestate, 
leaving  an  heir  and  a  widow.  The 
widow  administered.  The  mort- 
gagees filed  a  bill  against  the  heir 
and  widow  for  a  sale,  and  a  decla- 
ration that  they  might  rank  as 
specialty  creditors  against  the  es- 
tate for  any  deficiency.  Pending 
the  suit,  the  widow  sequestrated 
the  estate,  and  W.  was  made  official 
assignee,  and  substituted  for  her 
as  a  Defendant  in  the  suit  At 
the  hearing,  Molesworth,  J.,  held 
that  the  sequestration  in  the  Insol- 
vency jurisdiction  did  not  suspend 
the  proceedings  in  the  Equitj 
jurisdiction  ;  and  he  made  a  decla- 
ration as  prayed — that  the  A.  T. 
Coy.  should  rank  on  the  estate  as 
specialty  creditors  for  any  defi- 
ciency. W.  appealed,  but  infor- 
mally, and  his  appeal  was  dis- 
missed. After  the  hearing,  hut 
before  the  decree,  W.  filed  in  insol- 
vency a  plan  of  distribution  not 
ranking  the  A.  T.  Coy.  as  specialty 
creditors.  A  rule  nisi  was  obtained 
in  the  insolvency  jurisdiction  hj 
the  A.  T.  Coy.  to  vary  the  plan. 
Chapman,  J.,  held  that  the  A.  T. 
Coy.  were  not  entitled  to  rank  as 
specialty  creditors;  and  he  difr 
charged  the  rule  nisi,  and  con- 
firmed the  plan.  The  A.  T.Coi/' 
did  not  appeal.      In  Equity,  the 


SEQUESTRATION. 


SBEVICB. 
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Master  made  a  report,   based  on 
the    decree,   as   to   the  intestate's 
personal  estate  in  the  hands  of  W. 
as   official  assignee.     W.  excepted 
to    the    Master's    report,*  as    not 
allowing  pa3rments  made  on   the 
basis  of  the  insolvency  orders  and 
proceedings.      Chapman,  J.,    held 
that  in  the  conflict  of  jurisdictions 
the  Master  had  strictly  and  rightly 
obeyed  the  equity  decree,  and  he 
overruled  WJs  exceptions  ;  but,  as 
the  insolvency  order  had  not  been 
appealed  from  by  the  A.  T.  Coy., 
without  costs.     W,  appealed  from 
this  decision.     Pending  the  appeal 
he   moved  for  an  order  to  stay. 
Molesworth,  J.,   refused   the  latter 
order.     The   suit  coming  on   for 
further  directions,  Molesvoorth,  J., 
as  to  the  land,  decreed  a  sale ;  and 
as  to  the  estate  in  the  hands  of  W. 
as  of&cial  assignee,  directed  him  to 
pay    the    A,  T.   Coy.^s    claim    in 
priority  to  the  simple  contract  cre- 
ditors.    He  gave  the  infant  heir 
his  costs,  only  as  between   party 
and  party ;  and  the  official  assignee 
his  costs,  only  so  far  as  he  had  not 
failed.     W.  appealed  from  this  de- 
cree.     An  application   by   W.  to 
consolidate    the  two  appeals  and 
allow   them  on  payment  of  only 
one  deposit,  was  refused  by  Moles- 
worth,   J.,   as   beyond   his    powers 
under  the  Act.     On  appeal,     Held, 
that  both  the  decision  and  the  de- 
cree were  right,  and  must  be  con- 
firmed ;  but,  as  W.  had  a  decision 
in  his  favor  in  the  insolvency  juris- 
diction,   both    appeals    dismissed 
without    costs.       Australian   Trust 
Company  v,  Webster,  E.  99 

SERVICE. 
I.  Acceptcaice  of 

See  Practice  (Equity),  IV.  Si. 


II.  SuhstUuted. 

See  Practice  (Equity),  VIII.  1,  2. 
Practice  (Insolvency),  VIII.  8, 4. 

III.  In  Divorce  Jurisdiction. 

See  Practice  (Divorce,  &c.),  I.  6,  7, 
IV.,  VII. 

IV.  Under  18  Vic.,  No.  43,  s.  14. 

See  Process,  1,  d. 

SETTLEMENT. 

See  Evidenge,  III. 

The  Act  6  Vic.,  No.  17,  sec.  7,  is 
intended  to  give  to  a  creditor  com- 
ing within  its  provisions  a  sum- 
mary remedy,  and  not  merely  a 
declaration  of  right  which  it  would 
require  a  bill  in  Equity  to  make 
available.  Such  summary  remedy 
may  be  enforced  by  directing  that 
if  the  creditor  be  not  paid  within  a 
certain  time,  the  Oommissioner  of 
Insolvent  Estates  shall  sell  so 
much  of  the  settled  property  as 
may  be  necessary  for  the  purpose 
of  making  the  payment ;  and 
directing  the  official  assignee,  the 
trustees  of  the  settlement,  and  the 
Insolvent,  all  to  join  in  the  con- 
veyance to  the  purchaser;  the 
trustees  to  have  their  costs  in  pri- 
ority out  ot  the  proceeds  of  the 
sale,  and  the  benefit  of  any  divi- 
dend which  would  otherwise  be 
payable  to  the  creditor.  Ex  parte 
Wright,  In  re  Mahoney,  I.  E.  &  M.  1 

SHAEES. 

See  Gold  Mining,  3. 
Mobtgaqs. 

SHAEEHOLDEE. 

See  Company. 
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Hi  SHEMFF. 


See  Selector,  II. 

SIQNATTJEE. 

See  Practice  (Insolvency),  V.  3. 
Will. 


SITTINGS. 
See  Practice  at  Law,  V. 

SPECIALTY  CEEDITOE. 
See  Sequestration,  III. 

SPECIFIC  PEEFOEMANCE. 

See  Crown  Lands,  III. 
Mortgage. 

SQUATTING  STATION. 
See  Vendor  and  Purchaser,  II. 

STATUTE  OF  FEAUDS. 

See  Mortgage. 

Connected  correspondence  by  post  and 
electric  telegraph, 
S.  at  Castlemaine,  and  M'L,  at 
Sandhurst,  negotiated  by  telegram 
and  letter  as  to  the  engagement  by 
the  former  of  the  latter  as  publisher 
of  a  daily  journal.     S,,  on  the  9th 
September,  signed  a  letter  of  terms, 
one  of  which  was  "  if  price  as  per 
"  telegi-am  be  accepted."    Later  on 
the  same  day  S.  sent  a  signed  tele- 
gram to  M'L,  stating  price,  and  in 
some  respects  qualifying  the  con- 
tract in  the  signed  letter  of  terms. 
On  the  same  day  M'L.  answered 
the  telegram  of  S.  by  a  signed  tele- 
gram, saying,  "  Will  write  by  the 
"guard  to-night."     On  that 'same 
night  M*L.  wrote  to  5.  a  signed 
letter,  meeting  the  price  and  the 
new  terms,    and   saying,    "  This, 
'*  unless  contradicted  by  ten,  a.m., 
"  Wednesday,     I     shall    consider 


STATUTE  OF  FRAUDS. 

"  your  proposition,  and  tender  my 
"resignation    to    my  employerg." 
S.,  on   the   10th,   answered   by  a 
signed  letter  referring    to   M'LJs 
letter  of»  the  9th,  and  concluding 
"  Drop  me  a  telegram   to-morrow 
"  stating  day  and  hour  [for  meet- 
"  ing    *  the  runners'],  and    they 
"shall    be    informed    thereof   on 
"  Friday."    M'L.  on  the  11th  re- 
plied by  signed  telegram,  saying, 
"  Will  meet  the  runners  at  four, 
"  p.m.,  on  Saturday,  21st."     Eyeiy 
one  of  these  documents  had  not  so 
strict  a  connection  as   might  be 
with  every  other  one  of  the  series: 
some  could  not  be  connected  with 
others   by    direct    reference    firom 
these  to  those,  but  they  could  be 
so  connected  by  direct  reference 
in    them    to    intermediate     ones, 
which   in  their  turn  directly  re- 
ferred to  the  others.     Jffeld,  neyer- 
theless  that  the  whole  were  suffi- 
ciently connected    to    satisfy  the 
Statute  of  Frauds.     McLevy  v.  Mat- 
thews, L  6S 

STATUTES  IMPERIAI,. 

29  Car.  II.  cap.  iii. 

See  Statute  op  Frauds. 

3  Gid.  III. 

See  Bond. 

11  Geo.  IV.  and  1  (M.  IV.,  cap.  Ixv.. 
sec.  17. 

See  Leases. 

STAT  OF  PEOCEEDIKGS. 

See  Sequestration,  III. 

SUBSCEIBER 

See  Company. 

SUBSTITUTED  SERVICE, 
See  Service  Substituted. 


SUMMONS. 


TEESPASS. 
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8m  Pbaotioe  (Insolvbnot),  VIII, 

SUEPLrS  ASSETS. 

See  Creditors'  Deed,  2. 
Upon  motion  for  an  Order  on 
the  official  assignee  to  pay  over  to 
the  insolvent  the  surplus  remain- 
ing in  his  hands  after  payment  of 
all  the  scheduled  debts  :  Held, 
that  it  would  be  more  conformable 
to  the  Act  to  direct  the  official 
assignee  to  file  a  plan  of  distribu- 
tion, disposing  of  the  surplus,  and 
to  hand  it  over  to  the  insolvent  if 
the  plan  was  not  objected  to.  In 
re  Dickson,  I.  E.  &  M.  63. 


TELEGEAM. 

See  Statute  of  Frauds. 

TENDER. 

See  Gold  Mining,  8. 
A  condition,  to  make  a  tender  of 
money  bad,  must  be  one  which,  if 
the  money  is  taken,  will  preclude 
the  taker  from  disputing  what  he 
has  a  right  to  dispute,  and  not 
merely  a  condition  which  does  but 
preserve  to  the  person  making  the 
tender  his  rights  of  litigation. 
Shaw  V.  Wriyht,  E.  67 

TBADE  MAEKS. 

See  Certificate,  Eefusal  of,  3. 

TRESPASS. 

See  Gold  Mining,  2. 
1.  The  removal  of  underground 
earth  by  a  trespasser  is  not  a  sub- 
ject   of    injunction     unless     real 
damage  to   the  PlaintifiTs  use  of 


the  surface  result  from  it.  And  a 
general  averment  of  irreparable 
damage,  not  showing  specifically 
any  inconvenience  resulting  from 
the  undermining,  is  not  sufficient 
to  maintain  a  bill  for  an  injunction 
against  the  removal  of  Uie  soil. 
MiUoT  V.  WUdish,  E.  87 

2.  The  enactment  18  Vic.,  No. 
14,  sec.  16,  cl.  7,  contemplates  those 
cases  only  where  one  person  in 
actual  and  undisputed  possession 
of  a  place,  finds  another  who  tres- 
passes, and  who  after  he  has  been 
warned  to  leave  refuses  to  do  so — 
no  question  either  as  to  title  or 
possession.  It  was  never  intended 
that  Justices  in  Petty  Sessions 
should  decide  such  questions  as 
the  right  of  property  in  a  school- 
house,  or  the  authority  of  a  com- 
mittee to  dismiss  a  schoolmaster 
firom  his  office.  Fisher  v.  Wheat- 
land, L.  130 


TEOVEE. 

Attornment  by  bailee  to  new  purchaser, 

C,  and  W.  stored  goods  with  J,, 
who  admitted  their  right.  C.  and 
W.  sold  some  of  the  goods  to  P, 
The  goods  sold  to  P.  were  not 
identified  or  set  apart.  J.  signed 
a  document  thus  worded  : — "  Re- 
ceived for  storage  on  the  condi- 
tions on  the  back  hereof  from  Mr. 
J.  B,  Pr  The  goods  sold  to  P. 
were  sold  by  him  Uy  B.  ^  Co,,  and 
P.  left  the  colony  without  paying 
(7.  and  W.  An  action  was  brought 
by  B,  d  Co.  against  J.  for  the  stored 
goods  sold  to  P.  ^  Co,,  and  they 
got  a  verdict.  On  rule  nisi  for  a 
nonsuit :  Held,  that  the  admission 
of  the  right  of  P.  made  by  J,  in 
the  receipt  to  him,  could  not  be 
used  by  ^  ^  Co. ;  and  rule  nisi  for 
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TEOVEE. 


VBiroOE  AM)  PUBCHASER 


a  nonsuit  made  absolute.     Beckx 
V,  Jones,  L.  818 


TEUSTEE. 

See  Etidbnce,  III. 
Fraud. 
Settlement. 

«  TEUSTEB  ACT  1866." 

1.  The  Court  will  not  make  a 
vesting  order  under  **  The  Trustee 
Act  1866"  merely  by  way  of  getting 
over  a  difficulty  arising  from  the 
loss  of  title  deeds.     In  re  Weston, 

E.  55 

2.  The  interpretation  clause  of 
"The  Trustee  Act"  providing  that 
"  the  word  *  trust'  shall  not  mean 
"  the  duties  incident  to  an  estate 
"  conveyed  by  way  of  mortgage " 
does  not  over-ride  the  first  section 
of  "The  Trustee  Extension  Act" 
which  expressly  says  that  every 
party  to  a  cause,  no  matter  what 
his  position  may  be.  shall  be  within 
the  Act.     WUUamson  v,  Courtney, 

E.  79 
8.  Where,  under  a  decree,  a  sale 
of  land  vested  in  trustees  out  of  the 
jurisdiction  is  made,  not  in  execution 
of  the  trusts,  but  in  some  respects 
independent  of  them,  a  vesting 
order  under  **  The  Trustee  Act"  is 
rightly  made  to  vest  the  land 
directly  in  the  purchasers,  without 
passing  it  through  a  trustee  within 
the  jurisdiction.  Ibid 


UNDEETAKING. 

See  Partnership,  4. 

Practice  (Equity),  IV.  2. 

USE  AND  OCCUPATION. 
See  Action,  IL 


L  Vendor* $  dectum  of  vendee. 

C,  the  agent  of  H,,  bought  in 
New  South  Wales  two  lots  of  cattle 
— one  from  M.  and  the  other  from 
B. — for  H,,  disclosing  the  name  of 
J7.  as  principal.  In  payment  C. 
gave  his  draft  on  a  bank,  on  the 
same  piece  of  paper  with  which 
was  a  written  statement  signed  bj 
the  manager  of  the  bank,  that  he 
would  honor  the  draft  in  favor  of 
any  payee  if  presented  within  a 
time  named.  C.  filled  in  the  names 
of  M.  and  B.  as  payees.    M.  and 

B,  took  the  drafts  and  delivered 
the  cattle.  The  drafts  were  not 
presented  within  the  time  named, 
and  were  dishonored.  Af.  and  B, 
then  brought  separate  actions 
against  H,  for  the  price  of  the 
cattle.  At  each  trial  the  Judge 
held  these  facts,  which  appeared 
on  the  Plaintiff's  evidence,  to  be 
capable  of  one  construction  only, 
namely,  that  each  Plaintiff  had  at 
the  time  of  accepting  C's  bank 
draft  and  delivering  the  cattle, 
elected  to  give  credit  to  (7.  only. 
The  Judge,  therefore,  nonsuited  in 
each  ease,  giving  the  Plaintiff  leave 
by  consent  to  move  the  Court  to 
enter  a  verdict  for  him.  Hddhj 
the  Court  that  these  &cts  were  not 
inconsistent  with  the  view  that  the 
Plaintiffs  had  given  credit  to  H., 
the  disclosed  principal,  rather  than 

C,  who  gave  his  draft  and  got  de- 
livery of  the  cattle ;  that  there  was 
no  conclusive  evidence  of  election, 
but  at  the  utmost  evidence  onlj 
from  which  the  jury  might  or 
might  not  have  inferred  the  elec- 
tion ;  and  that  the  inference  of 
election  on  these  facts  should  have 
been  drawn  by  the  jury  only  and 
not  by  the  Court  Eule  nisi  to 
enter  a  verdict  for  Plaintiff  in  each 
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case  made  absolute.    Mate  v.  Her- 
bert and  BardweU  v.  Herbert,  L.  268 

II.  Cf  squatting  station, 

1.  Between  ordinary  vendor  and 
vendee  of  a  squatting  station,  the 
vendee  has  a  right  to  any  proviso 
of  preference  of  purchase  from  the 
Government  which  the  vendor  may 
have,  unless  the  contrary  be  stipu- 
lated.    Kennedy  v.  Phillips,    E.  140 

d.  P.,  the  licensed  occupant  of 
a  squatting  station,  having  applied 
to  purchase  the  pre-emptive  sec- 
tion, but  for  which  he  had  not 
paid,   sold  the  station  to    C.   on 
credit,  and  took  a  mortgage  from 
C  to  secure  the  payment  of  the 
purchase-money.     On  default   P., 
under  a  power  of  sale  in  the  mort- 
gage, and  with  the  concurrence  of 
C,  sold  the  station  to  O.  for  less 
than  was  due  upon  the  mortgage. 
G.'s  interest    after    several    mesne 
assignments  became  vested  in  B. 
B,   sold  the    pre-emptive    section 
only  to  K,,  and  a  portion  of  his 
purchase-money    was    applied    in 
payment  therefore  to  the  Govern- 
ment.     Subsequently  the   Crown 
grant  for  the  pre-emptive  section 
was  issued,  but  in  the  name  of  P., 
the  original  applicant,  who  claimed 
to  hold   under  it  until  paid  the 
balance  due  upon  his  mortgage. 
Upon  a  bill  by  K.  against  P.  only, 
praying  that  P.  might  be  declared 
a  trustee  for  K,y  and  for  a  convey- 
ance :     Held,  that  C,  was  a  neces- 
sary party;    and,  he  having   ap- 
peared and  consented  to  be  bound 
by  the  decree.    Held,  that  G,  was 
entitled  to  the  full  benefit  of  P.'s 
pre-emption,  and  was  not  bound 
by  the  state  of  accounts  between 
P.  and  C  ;  that  K.  was  entitled  to 
whatever  G,  was  entitled  to,  and 


having  paid  the  price  of  the  pre- 
emptive section  to  the  Govern- 
ment was  entitled  to  the  benefit  of 
the  grant ;  and  decree  made  as 
prayed,  with  costs.  Ibid, 

VENUE. 
See  Ejectment,  1. 

VESTING  OEDER 
See  Trustee  Act  1866,  1,  8. 


WAIVES. 
See  PfiAOTicE  (Equity),  IV.  9. 

WAEDEN. 

See  Appeal  II.  1,  2,  IV. 
Claim  I.  8. 
Water-right. 

I.  Warden's  decision  before  taking  pos- 

session  of  claim, 
Martin  abandoned  a  claim.  Ma- 
son entered  it  without  first  obtain- 
ing the  decision  of  a  Warden  that 
it  had  been  abandoned.  A  Warden 
decided  that  Dunbar  was  perfectly 
entitled  as  against  Martin,  but 
gave  no  opinion  as  to  the  right  of 
Dunbar  as  against  any  other  parties 
interested.  On  an  application  for 
mandamus  to  the  Warden  to  put 
Dunbar  in  possession,  the  case  of 
Orilchley  v,  Graham  being  cited,  a 
rule  nid  was  granted.  But  on 
cause  shewn,  the  Court  explained 
Critchley  v,  Graham,  and  held  it  to 
have  no  application,  and  discharged 
the  rule  nisi,  with  costs  to  Mason, 
In  re  Drummond,  Ex  parte  Dunbar, 

L.  280 

II.  Parties  to  sue  before. 

1.  In  complaints  under  the  Act 


Ivi 


WAEDEN. 


WABDEN. 


No.  82,  sec.  76,  before  a  Warden, 
all  the  shareholders  in  the  claim 
encroached  upon  being  holders  of 
miners'  rights,  and  entitled  to  sue, 
or  such  of  them  as  appear  to  the 
Warden  or  Court  sufficiently  to 
represent  such  shareholders,  ought 
to  be  before  the  Court.  CriuJUey  v. 
Graham,  L.  71 

2.  The  fact  of  deceased  or  in- 
capacitated persons  being  made 
parties  in  a  complaint  under  the 
Act  No.  82,  sec.  76,  before  a 
Warden,  does  not  invalidate  the 
proceedings;  and  it  is  not  the 
proper  course,  on  appeal  to  the 
Court  of  Mines,  to  reverse  the 
Warden's  decision  without  preju- 
dice to  fresh  proceedings  before 
him ;  but  the  Court  of  Mines 
should  amend  the  proceedings, 
both  in  the  Warden's  Court  and 
in  the  appeal,  by  striking  out  the 
deceased  or  incapacitated  persons. 

Ihid. 
III.  Joint  damages  far  joint  trespass. 

If  in  a  complaint  under  the  Act 
No.  32,  sec.  76,  before  a  Warden, 
against  several  persons  for  a  joint 
trespass,  the  Warden  find  a  joint 
trespass  by  all,  and  award  joint 
damages  against  all,  and  on  appeal 
to  the  Court  of  Mines  it  appear 
that  some  only  of  the  Defendants 
participated  in  the  trespass,  such 
Court  should  not  reverse  the  deci- 
sion of  the  Warden  generally,  but 
should  reverse  in  part  and  affirm 
in  part.  Ibid, 

TV.  Division  of  damages  among  holders 
of  miners*  rights  only. 
In  a  complaint  under  the  Act 
No.  82,  sec.  76,  before  a  Warden, 
for  encroachment  on  a  block  claim 
of  the  extent  of  eighty  men's 
grround,  where  it  appears  that 
several  of  the  complainants   had 


not  miners*  rights  at  the  time  of 
the  complaint,  the  Warden  should 
ascertain  the  damages  generallj, 
and  out  of  them  award  an  amouDt 
in  proportion  to  the  number  of 
shares  held  by  shareholders  enti- 
tled by  virtue  of  miners*  rights  to 
sue ;  and  where  it  appears  that 
there  was  a  continuing  trespass, 
and  that  some  of  the  complainants 
had  miners'  rights  during  soin« 
days  only  of  the  whole  time  of  the 
continuing  trespass,  the  Warden 
may  and  ought  to  divide  the  time 
and  give  damages  accordingly.  Ihid. 

V.  Breach  of  Warden^s  order:  offence: 
prohibition. 
On  a  complaint  of  encroachment 
under  21  Vic,  No.  82,  a  Warden  of 
the  gold-fields  made  an  order  as 
follows : — ^**  Visited  ground  in  pre- 
*'  sence  of  parties.  Removed  pick 
"  and  shovel  from  claim,  and  or- 
"  dered  discontinuance  until  appli- 
'*  cation  for  lease  disposed  of."  A 
summons  was  issued  against  B.  H. 
and  K.,  under  sec.  122  of  the  Act, 
for  that  they  "did  retain  posses- 
"  sion"  of  the  ground  "after  having 
"  been  directed  "  by  a  Warden,  Ac, 
"  to  give  up  possession  of  and  ab- 
"  stain  from  working  the  same." 
There  was  a  conviction.  On  rule 
nisi  to  prohibit  execution  of  the 
conviction:  Held,  that  the  sum- 
mons disclosed  no  offence  under 
sec.  122  of  the  Act ;  and  that  the 
Act  No.  148,  sec.  4,  was  clearly 
prospective,  and  had  no  applica- 
tion to  the  case.  Rule  for  prohi- 
bition made  absolute  with  costs. 
Ex  parte  Barclay,  In  re  Pascoe,  L.  88 

WATER-EIGHT. 

Interference  trith ;   Warden*s  junsdic- 
tion. 
Two  adjoining  creek-claims  were  ^ 


WATEB.EIGHT. 


WATEE-EIGHT. 
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occupied  by  two  mining  parties ; 
the  upstream  claim  by  S.  and 
party,  and  the  downstream  claim 
by  D.  and  party.  S.  and  party 
diverted  water  from  the  creek,  used 
it  in  their  claim  for  sluicing  pur- 
poses, and  returned  it  charged 
with  sludge  into  the  creek  by  a 
tail-race  passing  straight  through 
the  claim  of  2>.  and  party.  After 
a  time  D.  and  party  requiring  the 
water  in  the  tail-race  on  a  distant 
part  of  their  own  claim,  diverted  it 
at  a  right  angle  by  erecting  a  dam 
across  the  tail-race.  At  the  angle 
sludge  accumulated  so  that  the 
flow  away  from  the  claim  of  S.  and 
party  of  their  sludge-bearing  water 
was  so  much  impeded  that  it  be- 
came necessary  to  employ  labour 
from  time  to  time  to  remove  the 
accumulations  in  the  angle.  If 
the  water  in  the  tail-race  of  S»  and 
party  had  remained  as  clear  and 
free  from  sludge  as  it  was  when 
diverted  by  them  from  the  creek, 
the  dam  complained  of  would  not 
have  impeded  the  flow  of  the  con- 
tents of  their  tail-race.  On  a  com- 
plaint before  the  Warden  by  S, 
and  party  against  D.  and  party, 
for  interfering  with  the  tail-race  of 
S,  and  party,  the  Warden  held 
that  there  was  no  interference; 
and  on  an  appeal  to  the  Judge  of 
the  Court  of  Mines,  a  special  cetse 
was  stated.  Held  thereon  that  the 
right  interfered  with  (if  any)  was 
not  a  "  water-right "  within  the 
meaning  of  the  Act  No.  dd,  sec. 
76  ;  that  the  Warden's  jurisdiction 
was  doubtful ;  and  that  the  com- 
plainants, before  the  Warden, 
could  not  insist  that   the    water 
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should  flow  in  its  original  deep 
course  without  any  interference ; 
nor  even  insist  on  its  flowing  at 
least  in  some  course  that  would 
prevent  the  accumulation  of  sludge 
injurious  to  the  working  of  their 
claim.    SchuUz  v.  Dryhurgh,  L.  334 

WILL. 

Where  the  signature  to  a  will 
was  on  the  opposite  side  of  the 
paper  to  the  will  and  was  turned 
upside  down,  but  its  position  was 
accounted  for  by  the  affidavits  of 
the  attesting  witnesses,  Hdd  by 
the  full  Court,  reversing  the  pri- 
mary Judge,  that  the  "  WUh  Act 
Amendment  Act"  exactly  provided 
for  the  case;  that  there  seeming 
to  be  no  ground  for  suspicion  that 
any  improper  practice  was  resorted 
to,  the  mere  circumstance  of  the 
signature  being  placed  upside 
down  did  not  afiect  the  question ; 
and  probate  granted.  In  re  Camp- 
hea,  L  E.  &  M.  110 

WIDOW. 

See  PsAcncE  (Eoolesiastioal),  4. 

WIKDING-XTP  ACT. 

A  railway  company  incorporated 
by  Act  of  Council  subsequently  to 
the  passing  of  *^The  Joint  Stock 
CcmpaniM*  Windrng-up Act"  11  Vic,, 
No.  19,  held  not  within  the  provi- 
sions of  that  Act.  In  re  St  Kilda 
and  Brighton  RaUwaiy  Company, 

L  E.  <b  M.  60 

WITNESS  (SXIBSCEIBING). 
See  Bill  of  Sale,  1,  2. 
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